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THE   RIGHT   HONOURABLE 
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&c*  ^c.  &c« 
THIS  EDITION, 
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IS, 

WITH   HIS   lordship's   PERMISSION, 

MOST  RESPECTFULLY 
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ADVERTISEMENT. 


J^QTwiTHSTANDiNo  the  inaccuracies  of  J^r.  Brown's  HeportSf 
they  have  always  been  in  request ;  for  they  happen  to  Tonn 
ahnost  the  only  collection  of  Lord  Thurlois^'s  determinations; 
and  many  of  the  cases  are  well  reported. 


•    •■ '  •  ^  *  ^ 


t 


A  corrected  Edition  of  the  Work  has  always  been  desirable; 
bat  it  is  well  known  to  the  Profession,  that  any  New  Edition 
of  such  Reports  would  be  of  little  value,  mthcnd  a  carefid  ex* 
amination  of  each  case  with  the  records  of  the  Court  in  the  Report 
Office,  Besides  this  main  desideratunif  and  accurate  References 
to  later  decisions  on  the  several  points,  Corrections  and  Ampli- 
fications of  the  Judgments,  as  delivered  in  Court,  seemed  almost 
indispensably  requisite. 

It  was  upon  such  considerations  the  Editor  formed  his  plan 
to  attempt  the  task ;  and  he  resolved  to  spare  no  labour  in  the 
execution  of  it« 

For  the  valuable  materials  with  which  he  has  been  honoured 
by  Lord  Redesdale ;  for  some  which  he  owes  to  the  assiduity  oS 
Lord  Colchester,  when  a  member  of  the  Bar ;  and  for  others 
which  that  Noble  Lord  has  most  obligingly  stated  his  intention 
to  communicate ;  —  for  the  Notes  also  of  Master  Cox,  which 
are  most  usefid  and  important  to  correct  and  suf^ly  what 
Lord  Thurlow  and  the  other  Judges  did  or  did  not  say  on  par- 
ticular occasions,  the  Editor  returns  his  most  grateful  acknow- 
ledgments. He  must  not  omit  to  express  his  sense  of  the  benefits 
he  has  also  experienced  firom  some  other  M&  Notes  which 
have  long  been  in  his  possession,  as  well  as  from  the  observations 

of 
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ADVERTISEMENT- 


of  Lord  EldoD,  upon  the  various  cases  in  Brown  which  are 
interspersed  In  the  Reports,  during  tlie  long  period  in  which 
His  Lordship  has  so  ably  presided  in  the  Court  of  Chancery. 

The  present  number  comprizes  half  of  Mr.  Brown's  first 
volume;  and  the  Editor  intends  to  proceed  as  he  has  begun. 

He  trusts  that  the  considerable  time  which  he  has  spent  in 
the  examination  of  each  case  that  could  be  found  in  the  Report 
Office,  will  not  have  been  spent  in  vain ;  and  that  the  Extracts 
which  he  has  furnished,  and  will  continue  to  supply  from  the 
Registrar's  books,  may  illustrate  the  cases  with  which  they 
&re  connected,  and  serve  as  useful  Precedents  for  Minutes  (rf* 
Decrees  and  Orders  in  similar  instances. 

No.  15,  New  BofweU-Court,  Lmoolns-Iiui, 
;24VVpril»  1819. 
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PREFACE 


OS 


THE  EDITOR. 


Notwithstanding  the  real  and  supposed  inaccuracies^ 
of  Mr.  Brown's  Reports,  they  form  almost  the  only  col- 
lection of  Lord  Thurlow's  determinations ;  and  many  of 
the  cases  are  well  reported. 

A  correct  edition  of  the  work  has  therefore  long  been 
desirable ;  but  as  any  attempt  of  the  kind  would  be  of 
little  value,  without  a  careful  examination  of  each  case 
with  the  Records  of  tlie  Court  in  the  Report  Office^  the 
Registrar's  books  have,  in  the  preparing  of  this'  edition, 
been  invariably  consulted. 

The  extracts  which  the  Editor  has  supplied  from  these 
sources  may  illustrate  the  cases  in  connection  with 
them,  and  serve  as  useful  precedents  for  minutes  of 
decrees  and  orders  in  similar  instances. 

References  to  later  decisions  on  the  several  pointy  of 
law,  and  corrections  and  amplifications  of  the  judgments 
as  delivered  in  Court,  are  also  subjoined. 

The  Editor  has  exerted  himself  to  collect  the  most 
important  decisions  on  the  several  points  subsequent  to 
the  original  publication  of  these  Reports ;  and,  after 
noticing  occasional  fluctuations  on  some  of  the  subjects, 
he  has  endeavoured  to  express  the  actual  result,  and  to 
state  the  existing  rule,  or  principle. 
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THE  EDITOR'S  PREFACE. 

The  Editor  has  now  to  return  his  best  acknowledg- 
ments to  Lord  Redesdale,  to  Lord  Colchester,  and  to 
Mr.  Cox,  for  the  kind  conuaumcations  of  their  valuable 
Notes ;  which  will  b6  found  peculiarly  useful  in  supply- 
ing the  defects  of  the  Reporter  on  many  important 
occasions. 

He  is  also  indebted  to  his  friends,  Mr.  Roper  and  Mr. 
Beames,  for  Bo^e  vahiable^  co9uiiun|cations ;  and  he  de- 
sires to  return  them  his^bestlhkhks.  iEIis'ackiibwledg^ents 
are  likewise  due  to  the  Registrars  of  the  Court,  and  to 
the  Gentlemen  in  the  Report  Office,  for  the  civilities  he 
has  experienced  from  them  in  his  researches. 


No.  15.  New  Boswell  Court,  Lincoln's  I09, 
24^  Jiintt  1819. 


JVb/e,r-$udi  pa?ts  of  the  text,  &c.  as  are  between  brackets, 
thus  C  ^  iu*e  udditieps  by  ^e  Btjiitor  from  Ae  Registrar's  Books, 
and  other  authentic  sources. 
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THE  DEDICATION  OF  THE  AUTHOR. 


,  » 


TO 

THE   RIGHT   HONOURABLE 

EDWARD   LORD  THURLOW, 

BARON  THURLOW  OF  A8HFIELD, 

IN  THE   COUNTY   OF  SUFFOLK, 

«  ■  »  -    - 

LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN; 

&c.  &c. 
THE  FOLLOWING  REPORTS 

AEB, 

WITH  THE  UTMOST  RESPECT, 

AND  DEFERENCE* 

INSCRIBED. 
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MR.  BROWN'S  PREFACE. 


^I^HE  notes  from  which  the  following  sheets  have  been  compiled  were 

■■    originally  taken  in  a  course  of  private  study.     This  circumstance 

the  Reporter  thinks  proper  to  mention,  as,  in  part,  accounting  for  what 

might   otherwise   be   thought   a  want   of    uniformity   in   the   method 

adopted. Reporters,  in  general,  and  especially  the  more  recent^ 

have  chosen  one  of  the  two  following  manners  of  arranging  their  matter; 
namely,  either  by  giving  the  arguments  of  the  counsel  in  each  cause, 
in  the  order  in  which  they  respectively  spoke  ;  or  by  reducing  the  sub- 
stance of  the  reasoning  on  each  side  of  the  question  into  one  continued 
discourse.  In  the  following  cases,  the  Reporter  has  not  confined  him- 
self to  either  of  these  methods,  but  has  occasionally  introduced  both. 
He  is  aware  that  each  has  its  peculiar  advantages ;  he  thinks  also  that 
each  has  its  peculiar  defects.  If  the  former  possess  more  verisimili- 
tude, and  exhibit  more  fairly  the  topics  used  by  each  individual 
speaker,  it  is  more  apt  to  draw  the  report  into  prolixity  and  repetition. 
If  the  latter  have  more  art  in  its  construction,  and  method  in  con- 
veying the  argument,  it  must  frequently  occasion  omission,  where  dif- 
ferent speakers  proceed  by  different  trains  of  reasoning,  though  tending 
finally  to  like  conclusions.  In  the  courts  of  law,  where,  in  specif 
arguments,  one  counsel  only  on  each  side  is  heard  on  the  same  day, 
and  the  majority  of  cases  receive  judgment  in  that  stage;  or,  if 
argued  again,  are  treated  nearly  in  the  same  order,  the  latter  method 
of  reportmg  will  almost  always  be  preferable :  but  in  a  court  of  equity, 
where  all  die  counsel  for  each  party  are  heard  through,  and,  from 
being  differently  prepared,  adopt  different  media  of  proof,  the  former 
mode  of  arrangement  will  frequently  be  necessary,  in  order  to  lay  the 
whole  argument  before  the  reader.  In  the  first  settling  of  the  Re- 
porter's notes,  each  had  been  preferred  as  it  seemed  best  to  suit  the 
purpose  of  the  particular  case,  and  in  afterwards  revising  them, 
with  a  view  to  publication,  it  was  found  that  it  would  ^have  been 
difficult  to  re-cast  them  differently  from  their  original  form ;  and  that, 
in  many  instances,  it  would  have  been  a  sacrifice  of  much  timie  and 
labour,  to  advantages  which,  at  best,  appeared  to  be  but  problematical. 
It  had,  however,  been  originally  attended  to,  and  now  became  a  prin- 
cipal object,  that  the  arguments  of  such  counsel  as  spoke  later  in  the 
order  of  each  cause,  should  be  retained  only  in  so  much  as  they  either 
introduced  new  reasons  upon  the  subject,  or  set  those  before  used  in  a 
clearer  or  more  forcible  light ;  and  that  where  the  method  of  a  regular 
discourse  was  adopted,  it  should  contain  the  whole  matter,  although  it 
could  not  preserve  the  manner  of  each  speaker,  it  being  absolutely 
necessary  to  give  the  argument  in  a  concentrated  form. 

The  Reporter  feels  it  incumbent  upon  him  to  say  a  few  words 
respecting  the  notes.  The  number  which  will  appear,  upon  turning 
over  the  volume,  may  perhaps  mislead  the  reader  with  respect  to  their 
objfict ;  which  is  to  introduce,  with  brevity  and  accuracy,  the  circum- 


MR.  BROWN*S  PREFACE. 

stances  of  the  cases  cited  or  alluded  to  by  the  Bench  or  Bar,  but  not 
fully  stated  by  either ;  and  which ,  from  the  long  intervening  period 
from  the  publication  of  the  last  Equity  Reports  to  that  of  the  following 
sheets,  do  not  appear  any  where  in  print.  Some  cases  already  printed 
are  corrected  by  more  accurate  states  than  those  in  the  books :  but,  in 
general,  they  consist  of  new  determinations  by  the  ^ords-  Northington^ 
Cambden,  and  Bathurst.  In  a  very  few  instances,  where  the  novelty 
of  the  cases,  or  their  having  been  considered  as  precedents  in  subse- 
quent adjudications  have  been  the  inducement,  the  arguments  upon 
which  they  have  been  determined  have  been  given  more  at  large :  it  is 
hoped  these  will  appear  sufficiently  important  to  merit  the  distinction. 
The  Reporter  begs  leave  to  desire  the  reader  will  form  no  expectation 
of  any  observation  or  comment  upon  either  argument  or  adjudication  : 
he  thinks  these  far  beside  the  office  he  has  undertaken ;  the  duty  of 
which  he  conceives  to  be  restrained  to  the  relation  of  facts  which  really 
pass,  without  presuming  to  offer  a  judgment  upon  them. 

In  compiling  the  tables,  the  convenience  of  the  reader  has  been  th^ 
principal  guide.  The  first,  of  names  of  cases,  is  formed  in  the,  now, 
usual  manner  for  finding  the  case  by  the  name  of  ^i^er  plaintiff  or 
defendant.  Into  the  second,  of  cited  cases,  none  are  admitted  but 
such  as  either  are  stated  or  corrected  in  the  text  or  notes.  The  third 
i^  so  constructed  as  to  form  a  digest  of  the  whole ;  by  briefly  stating  the 
l^oint  determined!  and  addine  the  name  of  the  case ;  which  may  some- 
tunes  save  the  trouble  of  tummg  to  ^e  body  of  the  work,  and  facilitate 
its  use  in  practice. 

The  Reporter  cannot  conclude  without  expressing  his  acknowledg- 
ments for  many  favours  received  in  the  conduct  of  his  undertaking. 
He  is  particularly  under  obligations  to  His  *  Honor  the  Master  of  the 
Rolki  for  introducing  his  manuscript  to  the  notice  of  the  Lord  Chan- 
cellor ;  to  Lord  Loughborough  for  his  kindness  in  reading  a  considerable 
part  of  the  work,  and  for  Uie  unexpected  favour  of  applying  to  Mr. 
Justice  Ashhurstf  for  his  notes  of  the  cases  argued  befcMre  them  and  Mr. 
Baron  Hotham,  as  Lords  Commiisioners  of  the  Great  Seal ;  and  the 
learned  Judge  for  his  ready  compliance  with  the  reque^^  to  which  the 
Bq^orter  is  mdebted  for  much  of  tb^  yalue  of  t^t  jwt  pf  his  work. 
To  the  gentlemen  at  the  J3ar,  who  have  favoiiredf  him  wi^  thtsir 
assistance,  he  will  only  return  general  thanks:  though  he  must  ever 
feel  his  labours  sanctioned  by  their  communications,  as  well  as  himself 
honoured  by  their  friendship.  r^-  .        . : 


*  Sir  IJoyd  (now  Lord)  Kimyotu 


Ho,  2.  Puinp«court,  Temple, 
SSth  Not.  1785. 


THE  AUTHOR'S  ADVERTISEMENT. 


Ik  re-committlDg  the  following  sheets  to  the  press,  it  has  been  the 
Reporter's  endeavour  to  render  them  as  worthy  as  opportunity  ad- 
mitted of  the  obliging  reception  the  former  edition  received  from  the 
Profession.  With  this  view,  the  cases,  the  accuracy  of  which  he  has 
even  heard  impeached,  have  been  carefully  revised ;  and  some  correc- 
tions (he  has  the  satisfaction  to  say,  not  of  great  importance)  have  been 
made :  some  of  the  cases  cited  in  the  notes  have  been  more  fully  stated, 
a  number  of  new  cases  added,  and  many  references  made  to  subsequent 
adjudications,  which  tend  to  confirm  or  illustrate  the  points  to  which  they 
are  adduced ;  as  well  those  contained  in  his  second  voliune,  as  others  of 
which  he  has  not  complete  statements.  An  appendix  is  also  subjoined  of 
coQtempor%ry  cases,  with  those  before  reported ;  but  of  which  he  either 
had  no  notes,  or  such  as  were  too  imperfect  for  publication :  they  are 
the  conmiunications  of  gentlemen,  who  have  obligingly  contributed  to 
render  this  work  as  complete  a  report  as  might  be  of  the  determinations 
during  the  time  it  professed  to  embrace ;  and  entitle  them  to  his  warmest 
acknowledgment. 

Pump-^ourt,  Temple,  March  8.  1790. 
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THE  COURT  OF  CHANCERY. 


TRINITY  TERM 

18  Geo.  8.  1778. 


Edvtard  Lord  Thurlow,  Lord  High  Chancellor.     Sir  Thomas  Sew-         1778. 
EUL,  Knight,  Maaer  of  the  Rolh,     Alexander  Wedderburne, 
Esq.  Attorney  General.    James  Wallace,  Esq.  Solicitor  General.  • 


GwTNNE  against  Heaton  and  others.     [23.  26.  27  Juifr*] 

(Reg.  Lib.  1777.  A.  fol.  608.)       ' 

^  I  ^rilS  was  a  bill  filed  to  be  relieved  ag^nst  a  bargain  as  unconscion-  Grant  of  a 

-■•   able,  under  the  following  circumstances.     By  the  will  of  the  plain-  reveraionary 

tiff'g  grandfather,  the  family  estate  was  left  to  the  plaintiff^s  father  for  !^^^?5^ 

Hfe,  the  remainder  to  first  and  other  sons  in  tail-male :  the  estate  was  ^  plaintiff** 

20001.  per  annum.  —  The  father  being  8ryears  of  age,  and  the  son  23,  father  (who  1 

aeised  of  this  estate  tail  in  reversion,  having  offended  his  father  by  an  old  and  infinn) 

imprudent  match,  in  consequence  of  which  he  and  his  wife  were  turned  »I»»  unwaaon- 

out  of  doors,  advertised  in  the  publick  papers  a  reversionary  annuity  of  **^'L*f"2^^ 

3O01.  after  the  death  of  a  man  of  great  age.  —  The  defendant's  father  ^j^g^  aa  a  ae- 

(who  knew  the  age  of  the  plaintiiTs  father)  applied,  and  the  annuity  was  curity  for  the 

sold  to  him  on  the  following  terms:  the  reversionary  annuity  in  fee,  monay really 

after  the  death  of  the  father,  was  valued  at  17  years  purchase,  amounting  advanced,  and 

to  5100/.  —  Heaton  was  to  grant  to  the  plaintiff  an  annuity  [•]  of  400?.  ^^^^^ 

for  the  life  of  the  father,  wmch  was  valued  at  7  years  purchase,  2800/.  JI'y^rtMffe.  (15 
and  to  pay  to  Gvsynne  the  remaining  sum  of  2300/.  —  Accordingly,  by        f  *2  1 
deed  bearing-date  the  12th  o£June,  1773,  the  rent-charge  was  granted 

in 

• 

(!)  The  very  drcumstance  of  a  person  dealing  with  another,  merdif  vpon  kit  ex^ 
pectanda,  induces  a  court  of  equity  to  entertain  suspicion,  to  institute  the  stncte»t 
enquiries,  and  almost  to  imply  fraud ;  and  Lord  Thurlow  intimated,  pott,  page  9,  that  a 
party  being  actually  **  a  young**  expectant  heir  makes  no  essential  difference.  Vide 
Wueman  ▼.  Beake,  2  Vernon,  121.;  which  doctrine  has  been  maintained  in  the  later 


Lord  Eidon  C.  has  also  obsenred,  **  He  was  not  aware  of  any  case  which  proceeded 
**  upon  a  dilrinction  between  such  expectancies  as  were  certaint  and  such  as  were  merely 
"  eonHngeni,*'  See  in  Evant  v.  Chetthhre,  reported  in  the  Supplement  to  Vesey,  sen. 
305,  6.  Notwithstanding  WhaHon  ▼.  May,  5  Ves.  27.  affirmed  in  Dam.  Proc.  so  lately 
m  1806,  it  may  be  stated  generally,  that  the  courts  in  former  times  seem  scarcely  to  hare 
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in  consiiSeratioQ  of  510(tf.  with  a  covenant  to  levy  a  fine  at  the  expence 
of  Gtojffmef  and  a  bond  of  equal  date  in  10,000/.  penalty  was  given  to 
su£B^  a  recovery  when  he  should  come  into  possession.  —  By  deeds  of 
equal  date,  the  annui^  of  400^.  j}9r  annum  was  granted  to  Gtoynne,  se- 
cured by  a  transfer  of  lang  anBuides  to'  Heaton  the  son  (the  present 
defendant)  and  the  defendant  Baker ^  a  friend  of  Heaton%  with  power  to 
HeaioHf  in  case  of  the  death  of  either  of  them,  to  appoint  new  trustees. 
It  does  not  appear  whether  this  transfer  ever  took  place.    It  was  agreed 
between  the  parties,  that  the  fine  should  be  levied  immediately,  and  the 
expence  deducted  out  of  the  first  payments  of  the  annuity ;  the  fine  was 
accordingly  levied  at  the  great  session,  (the  estate  being  m  Carmarthen- 
«Afre),  ana  a  charge  made  for  the  expencea  of  S14/.  15«.  2d.     Deduct- 
ine  this  sum  for  expences,  85/.  4fS.  the  balance  of  one  year's  annuity 
•only  was  paid,  though  the  father  survived  eighteen  months.     There  was 
Ao  confirmation  of  the  bargain  by  Gtoynnei  upon  the  death  of  the  father, 
l>ut  he  offered  the  present  defendant  Heaion  (his  father  being  then 
dead)  1000/.  to  cancel  the  deeds,  which  being  refused,  this  bill  M^as 
filed. 

Mr.  Attorney  General  and  Mr.  Pricey  for  the  plaintiff,  (after  stating 
the  case»)  On  the  part  cf  Heaton,  the  defence  is,  that  this  was  the  offer 
4)i  Gtnynne,  and  that  it  was  only  a  good  bargain :  It  is  true>  a  bargain  is 
not  to  be  destroyed  where  there  is  any  measure  of  equality.  '  In  tliose 
cases,  it  is  always  upon  the  proposal  of  the  person  who  is  to  give  the 
good  bargain.  Take  the  comparison ;  an  annuity  in  fee,  at  the  death  of 
a  man  eighty-one  years  old,  is  estimated  at  seventeen  years  purchase, 
and  the  life  of  eighty-  one,  at  seven  years  purchase,  for  which  two  years 
purchase  is  the  utmost  value  upon  Dr.  HaUevB  calculations.  This  is 
decisive  against  Heaton  ;  it  is  an  advantage  that  no  man  in  a  common 
aituation  would  accede  to :  Givynne  is  to  give  every  possible  security, 
and  at  his  own  expence  ;  and,  on  the  other  side,  to  submit  that  Heaton 
should  name  the  trustees,  and,  upon  the  death  of  either,  should  appoint 
new  ones.  This  is  contranr  to  the  common  mode  of  dealing  between 
man  and  man,  and  it  is  taking  an  unconscientious  advantage  of  his  situ- 
•ttoiK  In  matters  of  a  common  kind,  if  a  purchaser  has  a  little  advan- 
tage^ C*2  ^c  Court  has  it  in  its  discretion  whether  to  take  it  away.  Fron 
the  t&e  of  Lord  GuU/ord^  to  the  present,  there  is  no  case  Hke  this,. 
where  relief  has  not  been  granted,  except  upon  a  confimaation.  f  He  was 
doubtfiJ  in  NtOt  v.  HUl^  1  Vem.  167.  whether  this  Court  could  meddle 
with  8  legal  security,  but  that  cause  was  reheard  before  Lord  Jegtryi 
andrerened,  as  being  an  unconscionable  bargain  (1)..    Accordmg  to 

f  flte  nhBt  Loid  Mmr^^mdke  sayi  oa  the  solJMt  of  ccmfinnitioiis,  Celt  v.  Cikwn, 
1  Vm.  SO0W  and  jfj.  [See  also  hi  Loid  ChtHerfidi  v.  Jansaoih  S  Ves.  146.  1491  152. 
158h ;  per  hatd  ITn^kiu,  in  Crowe  v.  Ballard^  1  Ves.  jun.  2^.  ^  et  per  Lord  Eldon  C 
IB  Mqtk  t.  Bojfol,  12  Ves.  375. ;  and  WUeman  v.  Beaket  2  Vernon.  121.] 

baen  so  strict  in  such  transactions,  as  they  have  {mott  beneficially)  of  more  recent  times  ; 
and,  indeed,  after  some  of  the  more  modem  dedsions,  it  may  be  doubted  whether  a  court 
of  equity  would  now  fad  wairaafted  in  such  obsenrations,  as  even  Lord  Hardwicke  makes 
in  ESU  ▼•  Caiiltmeif  1  Ves.  12S.  (as  to  the  adyances  being  made  out  of  humanity,)  or,  in 
a  simUar  dedsioa  to  Lord  Thuriou)\  in  Hetdey  ▼.  Axe,  pott.  2  vol.  17.  Vide  Supp.  to 
^fmL  8d7.  and  Evans  v.  Cfutthiret  aid,  90a  See  also  the  cases  referred  to  of  Bowet  t. 
Bet^h  3  Ves.  and  B,  117.  &c. ;  Gewland  v.  De  Faria^  17  Ves.  20. ;  and  Peacodk  ▼.. 
Ewnt,  16  Ves.  512.  Etper  Lord  Eldon  C  in  Coles  ▼.  Trecotkick,  9  Ves.  jun.  246.  In 
Lftktty  ▼•  O^Donstet,  S  Scho.  and  Lefioy,  47SL  Lord  Redesdale  C  intimates  his  opinion, 
that  dm  tnwsactioa  in  Lord  Chesterfield  ▼.  Janssen  mig^t  not  have  been  supported  with- 
out  tba  affirmation  of  it.  In  Evans  t.  Chesshire,  ubi  stqtrctt  there  was  »  cbnfinnation 
virtually  as  strong,  and  tfaabargain  waa  rescinded  after  the  death  of  the  ohligoi,  who 
naver  complained* 
(1)  It  waa  on  o  second  rehearing,  2  Vem*  27.   Mr.  Raithby*s  edition. 

the 
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ihe  decision  in  that  case,  have  been  Bertiey  ▼.  Piitt  9  Ch.  R.  S96. 
9  Vern.  14.  WUeman  ▼.  BeaJke,  2  Vern.  I2K  where  the  plaintiff  was 
not  a  young  heir.  Twistleton  ▼.  Griffith^  1  Wms.  Sl6«  Curwun  v. 
MUnery  3  Wms.  292.  (note),  CoA?  v,  GiMotm,  S  Wms.  290.  Sir  mUiam 
SGmkope  T.  Cope,  2  Atk.  281.  Lord  Chesterfield  v.  Janssen,  2  Vesey, 
125.  and  1  Atk.  301.  where  Lord  Hardxioieke*9  principle  was,  that 
wherever  there  was  an  unconscionable  bargain  entered  into  by  A  young 
keir.  this  court  should  relieve. 

lifr.  Ambler  (for  the  defendant).    Mr.  Heaton  did  not  in  general  deal 
in  annuities. — ^It  is  not  necessary  in  this  case  to  consider  the  case  of 
yocmff  heirs  dependent  on  their  parents. — This  is  the  case  of  a  gentle-" 
man  uring  on  his  own  fortune,  applied  to  by  the  plamtiff,  invited  into  the 
bargain,  and  the  terms  deliberately  settled  by  the  plaintiff  and  his 
friends. — The  question  is  sinffly,  whether  this  agreement  is  upon  suck 
an  inadequate  consideration,  that  this  Court  will  set  it  aside.    The  plam*' 
tiff  was  intitled  to  a  remainder  in  an  estate  of  2000^.  a  year,  with  limit- 
atkms  over  to  his  brother  and  several  other  persons,  and  had  incurred 
tbe  displeasure  of  his  father,  by  marrying  a  servant  in  the  house ;  on 
which  account  his  father,  at  his  death,  gave  all  the  property  he  couIA 
dispose  of  to  the  second  son.    The  plaintiff  put  the  advertisement  into 
the  papers,  offering  the  rent-charge  of  300^.  upon  the  death  of  an  aged 
person* — His  agent  wrote  to  the  defendant,  proposing  the  terras  both 
lor  the  perpetual  rent-charge,  and  for  the  annuity ;  and  it  comes  out  in 
evidence,  that  the  same  terms  had  been  proposed  to  other  persons.— 
The  plaintiff  was  advised  that  all  that  he  could  ao  was  to  levy  a  fine,  which 
would  bar  his  own  issue ;  but  could  not  suffer  [*  J  a  recovery  till  the  death 
of  his  &ther« — The  plaintiff  told  Myatony  that  he  had  given  his  agent 
amthority  to  propose  the  terms. — The  fine  was  levied,  and  the  2300/. 
paid ;  the  plaintiff  was  perfectly  satisfied  that  Heaion  should  name  the 
truBtees. — If  the  father  had  lived  seven  years,  there  could  not  have  been 
a  pretence  to  come  into  this  Court,  to  set  the  transaction  aside. — Thercf 
have  been  a  multitude  of  cases  in  this  Court,  where  persons  have  ob- 
tnhied  an  advantage,  not  by  fraud,  but  by  a  fhir  barsain,  that  the  Court 
woidd  not  deprive  them  of  it. — The  old  gentlenMm  had  no  infirmity,  mf 
circumstance  of  disorder,  to  shew  him  to  be  in  danger  of  dying. — This 
is  not  such  a  consideration  as  this  Court  will  think  unreasonfd>le,  and 
set  aside. — Was  there  no  risque  to  be  run  by  Mr.  lieatonf    I  have 
stat^,  that  he  could  not  have  the  rent-^arge  till  the  death  of  the 
fiither ;  he  has  it  not  now,  and  if  no  recovery  should  be  suffered,  and  the 
plaintiff  not  have  a  son,  he  never  may  have  it :  dierefbre  it  depends  i^on 
die  contingency. — This  is  not  a  bill  by  Heaton,  to  compel  the  suffering 
of  a  recovery;  if  it  was,  perhaps  the  Court  misht  refuse  to  assist  him: 
I  do  not  know  that  the  Court  would  refuse. — l^on  the  whole,  the  cir- 
eunistances  are  not  such  as  to  make  void  the  transaction ;  they  are  not 
mreaaonable  or  unconscientious  terms. — The  cases  all  stand  upon  their 
omn  circumstances ;  the  only  resemblance  this  bears  to  them  is,  that  it 
ifl  the  case  of  an  estate-tail,  qfier  the  death  of  the  father. 

Mr.  Mansfield  (on  the  same  side).  Every  proposal  came  firom 
Cmmme  :  tliere  was  no  haggling  about  the  price :  but  his  language  now 
is,  i  think  I  have  giv^n  too  much,  and  dierefore  I  come  into  equity  to 
rescind  the  transaction. — This  is  the  fair  representation,  but  the  most 
extraordinary  case  ever  produced.  —  The  draft  was  approved  by 
counsel,  on  Uie  part  of  Gtjoynne. — He  is  not  a  young  heir  in  the  sense  of 
jmy  of  the  cases,  nor  is  this  at  all  like  them.* — As  to  the  trustees  being 
named  by  Heaton  ;  it  was  of  more  consequence  to  him  than  to  Gw^wne 
tihowere  the  trustees;  as  the  long  annuities  continued  his  property, 
thouffh  they  were  a  security  for  the  annuity. — The  trustees  are  not  im- 
peacned  \  no  objection  whatever  was  made  at  the  time,  how'can  it  be 
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objected  as  a  niaric  of  fraud  now?  As  to-  the  rent-charge  being  frecf 
fitrni  ]aiid-tax»  the  agreement  was  to  grant  a  dear  i:ent>charce :  to  be 
80,  it  must  be  free  from  land-tax.  f — As  to  the  expences  being  deducted, 
Heaion  gets  nothing  bv  [*}  that ;  the  borrower  always  pays  expences, 
which  were  encreased'faQr  the  joumies,  and  the  expences  in  the  court  of 
Great  SessionSy  which  are  very  hrge,  compared  with  those  in  the  Com- 
mon  P&MTs.— 'H«w  is  Gwyaii^ . a  young  heir?  He  b  not  a  young  man 
fbllowinff  exftmHe  pleasmres.— What  would  a  pmdtent  man  adrbe  hiai 
to  dO|  Mfcio  ptoCftte  a  |terraaiient  provision  diirni||  th^  Mb  of  Ills 
fidwr?— Jftdwre  any  groirad  of  pd^cj  here  to  o?ertam  a  baigai^  fShft 
«abr|oGt  of  wUch  wia  a  provision  for  hnDself>  his  wife,  and  a  prdbabie 
ftmBy  dwiiv  the  %fe  of  his  ftther  ?— Are  the  means  by  which  he  got 
Ihat  provision  improper?  ' He  coiddgive  no  security :  what  could  he  do 
more  proper  than  to  jpnmt  a  rent-charge  out  of  the  estate  ? — This  is  not 
a  rent^arge  to  aEtCnsi:  die  estate*  to  render  him  indigent  when  he 
should  come  into  jposscssigii  of  it ;  the  means  are  not  reprehensible  in 
foiy  raspectir— Tins  is  not  within  the  ground  of  the  cases. — The  only 
gmund  Aere  iS|  that^by  the  ineans  of  certain  calculations  they  have  found 
Out  that  the  sum  is  too  large. — There  is  no  case  where  the  price  of  con- 
tingencies has  been  the  ground  for  setting  aside  a  bargain : — Calcu* 
•lations,  though  very  iisefufas  to  large  numbers,  do  not  apjply  to  indivi- 
duals. (3) — As  far  as  these  observations  have  weight,  they  imord  an  answer 
to  the  cases. — The  cases  are  very  short. — In  Nott  v.  Hillf  no  circum- 
stances are  stated;  but,  upon  the  face  of  it,  it  was  very  enormous  ;  it 
was  to  make  the  man  a  beggar  after  the  father's  death.— J^efny  v.  Pitt 
was  on  the  ground  of  his  being  a  young  heir,  whose  extravagance  was 
fed  by  usurers. — fViseman*B  case  is  not  <»  so  young  a  man,  but  the  court 
was  struck  with  the  enormity  of  ten  for  one.  Tmmeton  v.  Griffith  shews 
a  reason  for  the  determination ;  it  was  fraudulent  and  deceitful ;  the 
purchaser  had  advised  the  son  not  to  sell  the  reversion  to  his  father ;  this 
bears  no  resemblance  to  the  present  case,  where  there  is  no  ^artifice,  or 
misrepresentation.  In  Chesterfield  v.  Janssen,  it  is  laid  down,  that  every 
case  must  depend  upon  its  oivn  circumstances  ;  and  it  is  enough,  in  the 
present  case,  that  there  are  no  circumstances  of  fraud  or  misrepre- 

f  This  point  has  been  much  contested.  In  Brewster  ▼.  Kitchen,  1  Ld.  Raym.  317. 
1  Sslk.  198.  a  clear  annuity  was  lield  to  be  free  from  land-tax.  But  in  the  case  of 
^reen  v.  Maygoldt  8  Vin.  Abr.  ^11.  tit.  Devise,  where  3(V.  a  year  was  to  be  paid /m 
from  ail  deductions,  the  Master  i^  the  Rolls  held  land-tax  not  to  be  one  of  those  deduc- 
tions. In  the  Duke  of  Ancaster  v.  Lady  Sherardt  2  Ves.  499.  503.  4.  a  jointure  not 
exceedii^  1000/.  per  armum  was  held  not  to  be  free  from  land.tax.  (I)  In  VUloreal  ▼. L. 
Go/tw^,  Lord  Camden  was  of  opinion  that  such  a  rent  was  not  clear  of  land-tax :  the 
words  of  (bis  devise  may  be  seen  jw^.  292.  n.  where  it  is  cited  for  another  purpose.  Hi» 
Lordship's  reasoning  on  this  part  of  the  case  is  as  follows : — **  Hie  question  then  i8» 
Whether  the  rent-clurge  is  to  be  free  from  land-tax  by  these  words,  **  clear  yearly  pay- 
ment J*  I  am  of  opinion  it  is  not,  because  all  such  rents  are  charged  with  the  land-tax 
by  the  act  of  parliament,  with  this  exception  only,  that  the  act  shall  not  make  void  the 
agreement  between  landlords  and  tenants.  This  act  is  an  annual  charge,  and  every 
person  possessed  of  such  an  estate  must  take  it  with  its  parliamentary  burthen,  unlesa 
the  grantor  has  expressly  discharged  it ;  the  land-tax  is  a  collateral  duty  imposed  by  the 
legislature,  and  must  therefore  be  paid  b^  the  owner  of  the  rents,  unless  it  be  otherwise 
agreed  between  the  parties,  and  so  expreased.'*  Notwithstanding  these  artes,  however; 
the  point  seons  at  present  to  be  settled,  that  sudi  a  rent-cfaarae  is  free  from  land-tax. 
See  Bradbury  against  Wright,  Douglas,  609.  [624.  2d  ed.]  dung  the  case  of  Champer^ 
noon  V.  Chamjtemoonf  Ch.  1780,  where  the  words  were  *'  free  from  taxes,"  and  the 
atmuity  was  held  to  be  dear  of  land-tax.  (2) 


(1)  But  see  the  observation  in  the  next  note. 

(2)  Lord  ^onlioK^ indeed,  in  the  abovMted  case  of  the  Duke  of  Ancaster,  would 
seem  to  imply  that  a  rmt<karge  is  fi^e  Crd6i  feucfa  tax  equally-  with  all  other  outg(mig»« 
Vide  2  Ves.  504.  .      .         , 

(3)  See  6  Ves.  274.  9. ;  8  Ves.  133.  &c. 
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seotationy  and  that  the  plaintiff  is  not  a  young  heir,  in  the  senae  here         1778. 

Mr.  Madochs  (on  the  same  side).  —  The  event  can  make  no  alteration       Gwnnrx 
when  the  conveyance  ia  perfect,  though  it  does  where  the  contract  is         agcnntt 
not  executed,  as  where  the  party  dies  before  the  execution  of  the  deeds.        Hkatok. 

—  It  m^t  be  taken  as  it  stood  at  the  time  when  it  was  proposed  to 
HecUon  :  and  the  question  is,  [♦]  whether  he  ought  or  ought  not  to  have         [  *6  ] 
taken  it  ?  —  If  he  ought  to  have  refused  it,  as  being  an  unconscionable 
bargain,  it  must  be  on  the  ground  that  it  was  with  an  heir  in  distress; 

and  apparently  an  unconscientious  bargain.  —  The  Court  cannot  set  aside 
a  bitfgain  even  on  account  of  a  monstrous  advantage  taken.    2  Atk.  25] . 

—  It  must  be  either  marriage  brokage,  or  made  with  an  heir,  or  person 
in  distress.  BaUy  v.  Llaydy  1  Vern.  141 .  Hobson  v.  Trevovy  2  Wms^  191. 
Dew  v.  Brandt,  Sel.  Ca.  tem.  L.  King.  7,  (18  Vi.  548.) 

Lord  Chancellor,  —  A  remainder-man  may  sell,  or  give  away  his 
remainder,  and  the  Court  will  not  take  it  away  from  the  purchasor,  or 
donee.  —  An  inadequate  consideration  is  not  alone  sufficient  to  vitiate 
the  contract ;  although  in  order  to  do  so,  the  consideration  must  be  in^ 
adequate ;  where  it  is  sold  for  a  sum  grossly  inadequate,  the  Court  has 
never  suffered  it  to  stand.  (1)  —  There  is  no  case  in  the  books  very  like 
this.  —  Here  the  evidence  is  not  sufficient  between  the  parties.  —  That 
read  this  morning,  (the  defendant's,)  does  not  contradict  the  father's  being 
more  infirm  at  the  time  of  the  transaction  than  formerly.  —  The  cause 
has  been  brought  on  rather  too  carelessly ;  they  should  have  stated  the 
real  proportion  of  value  (2),  in  order  to  show  whether  it  was  grossly 
inadequate. 

Mr.  BickneU  (on  the  same  side)  cited  Gilb.  Chan.  291,  292.  that  where 
the  father  withholds  subsistence  from  the  son,  if  he  enters  into,  such  a 
contract,  equity  will  not  relieve  against  it. 

Mr.  Attorney  General  (in  reply ).  —  It  is  extraordinary  to  contend  that 
the  Court  will  not  assist  the  plaintiff,  though  it  would  not  assist  Heaton 
in  a  bill  filed  to  compel  the  suffering  a  recovery.  —  No  case  puzzles 'me 
-to  much  as  one  where  the  Court  will  assist  neither  party.  —  It  is  cer- 
tainly true,  that  courts  have  no  censorial  authority,  but  it  does  not  follow 
from  hence,  that  they  can  give  no  relief.  —  The  rules  of  morals,  honesty 
vherCf  alterum  non  ladere,  suum  cuique  tribuere,  do  not  all  apply  to 

courts  of  justice. Honeste  vivere  is  not  their  object,  suum  cuique 

trSbuere  is  their  proper  eround,  but  they  will  prevent  one  man  from  in- 
juring another:  on  this  foundation  stands  the  action  upon  the  case.  —  If 
the  bargain  is  beyond  the  limitation  the  law  has  fixed,  it  will  punish. 
But  there  are  cases  which  are  not  illegal,  but  which  still  are  unconscien- 
tious.—  If  a  man  finds  [*3  another  in  distress,  and  supplies  him  on         [  *?  ] 
^uconscientious  terms,  the  Court,  in  relieving  him,  enforces  the  rule  of 
mcfralitT. «—  The  naming  of  trustees,  and  the  power  of  appointing  in  case 
•of  death,  are  not  answered  by  their  being  honest  men ;  had  the  parties 
been  on  equal  terms  it  never  could  have  been  so.  -^  There  is  no  evidence 
4hat  the  four p^rc^n^  annuities,  were  ever  transferred;  no  declaration 
ci  trust  appears :  this  is  very  unequal  to  the  security  given  for  the  renjt- 
*charge.  —  But  take  it  from  the  answer,  that  the  four  per  cent,  annuities 
were  transferred  in  Decejnber;  the  treaty  was  in  June:  the  one  party  had 
xhe  whole  security  immediately ;  the  other  had  not  the  security  he  treated 
for,  which  was  to  be  as  good  as  that  given  for  the  rent-charge.  —  The 
construction  of  the  words  dear  rent  chaise  does  not  admit  of  a  doubt; 

(1)  See  HeathcaU  v.  Paignony  post.  2  vol,  167. 

{%)  See  in  HetUhcoU  ▼•  Faignonf  m  corrected  from  Reg.  Lib.  in  this  ed.  pott,  2  voL 
179.  note;  and  Lord  JEUhn  C.*s  obter?«tion  on  Sir  X.  £enMf3iC%  6rs^  dfcree».8  Vet. 
137/ 
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even  at  maricet,  A  cleajr  reat-diarge  means  subject  to  land-tax.  f  — -  As 
to  the  enonnous  sum  paid  for  the  fine^  it  ^has  been  treated  as  wise  in 
€hKjfnne  to  come  to  Heaton  for  an  immediate  subsistence ;  surely  he  did 
not  mean  in  1773  to  purdiase  subsistence  in  1775 :  the  fine  amounted 
to  three-fourths  of  the  first  year's  annuityr— -  Then  it  is  said,  that  this  is 
not  the  case  of  a  ^oung  heir.  —  I  do  not  presume  the  Court  ha^  gone  on 
|he  idea  of  relieving  the  fiithen—  Gtuynn^  was  a  youne  man  just  of  age 
— r  His  estate  was  expectant — He  was  just  in  the  situation  of  an  apparent 
Iieir —  He  must  have  applied  to  his  father^  if  he  had  not  found  a  money- 
lender, and  have  settled  the  estate ;  which  the  father  would  have  done 
far  the  sake  of  the  second  son.  NaU  and  Hill  was  a  fairer  case  than 
the  present,  Cunoyn  and  MUner  was  a  bold  speculation. — Dews  and 
Brandt  IB  reported  in  a  very  idle  book,  I  have  understood  the  determin- 
ation in  that  case  was  different. — In  these  cases  the  parties  never  can  be 
.upon  equal  terms.  The  circumstances  put  calculations  out  of  the  case^ 
•the  amount  must  be  three  or  four  times  the  principal  money.  This  is 
apparently  exorbitant :  to  buy  a  remainder  in  fee  at  seventeen  yiears 
^^chase,  the  life  must  be  of  veiv  considerable  value,  it  cannot  be  worth 
only  seven  years  purchase.  —  The  circumstances  put  together  shew  the 
bargain  to  be  enormous.  As*  to  not  taking  notice  of  the  event  —  I  do 
not  desire-a  casualty  to  be  considered ;  but  what  at  the  time  was  most 
probable  to  h^pen  should  be  considered,  and  that  Heaton  paid  only 
4bB  23001. 

[*]  Lord  Chancellor, —  As  you  shape  your  case,  2SO0i{.  only  was 
advanced,  and  there  was  an  exorbitant  bargain  for  the  2&00l»  Where 
a  mortgage  is  to  be  redeemed,  it  must  be  upon  payment  of  the  principal^ 
interest,  and  costs. 

This  bill  is  brought  to  be  relieved  against  a  conveyance  of  the  12th 
of  June,  1773,  stating  the  interest  ot  Gtoynne^  in  his  father's  estate, 
and  conveying  a  rent-charge  of  300/.  per  annum,  and  also  against  a 
bond,  in  the  penalty  of  10,000/.  with  a  warrant  of  attorney  to  confess 
judgment,  for  carrying  that  agreement  into  execution,  on  the  ground  of 
gross  inequality,  and  as  being  entered  into  by  a  man  who  had  an  estate- 
tail,  eamectant  on  the  death  qf  his  father  :  and  it  takes  in  a  great  many 
fraudulent  and  oppressive  circumstances,  but  these  are  not  proved. 
Gtoynne  made  the  offer  in  its  extent  to  Heaton  (1),  who  received  it  in 
-^e  very  shape  in  which  it  was  offered.-  This  excludes  every  suggestion 
of  express  proof  of  deceit  by  Heaton,  in  whom  no  confidence  was  placed, 
nor  any  assumed  by  him.  There  is  no  express  proof  of  Heaton  s  labour- 
ing Gwynne  to  obtain  a  better  security  than  was  offered  to  him ;  he  is 
not  charged  with  misleading  his  judgment,  or  tampering  with  his  poverty. 
On  the  other  hand,  the  terms  are  so  very  grossly  unequal,  as  to  deserve 
all  that  has  been  said  to  be  necessary  to  tne  setting  the  bargain  aside. 
He  was  a  young  man  of  twenty-three,  married  contrary  to  the  inclination 
of  the  father  to  a  young  woman,  by  whom  he  has  children,  though  Qot 
male  issue,  who  therefore  do  not  succeed  to  the  estate-tail.  The  fatiier 
was  at  least  seventy-nine,  according  to  the  plaintiff's  evidence,  and  had 
additional  signs  of  immediate  decay.  On  the  part  of  the  defendant  ov\j 
two  witnesses  have  been  read ;  one  says,  his  health  was  better  than  his 
spirits;  the  second,  a  servant vrho  had  lived  in  the  family  some  years 
tNsfore,  remembered  his  master's  state  of  health  at  that  time,  which  was 

f  F.  ante  p;  4.  note. 


(1)  Lord  Eldon  C.  however  obsenred,  in  Bvarn  ▼.  Cheahire  (Sopp.  to  Ves.  wn.  506.  )> 
4wt  the  proposition  originating  in  the  borrower  wwa,  in  htt  jud^nent,  of  little  or  i^o 
weight.  His  Loidahip  might,  pe(liap6,rf^  to  the  above  obseiratioDtyfo  as  to  guild  aga^ 
their  application  to  other  cases. 

in 
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In  geoeral  that  of  a  man  of  his  a^e;  be  returned  into  the  serviced  be^ 
ginning  of  the  month  in  which  this  transaction  began,  and  says,  that  he 
now  found  him  remarkably  changed  for  the  worse,  and  that  he  was 
obliged  to  have  a  servant  sleep  in  the  room.    The  apprehension  of  dis- 
solution  began  to  prevail  with  himself  and  ail  about  him :  This  situation 
uipears  to  be  perfectly  known  to  Heaton,    This  is  sufficient  to  support 
taoee  witnesses,  who  say,  that  one  or  two  years  purchase  was  the  full 
▼akie  of  his  life*    I  am  the  fuller  in  stating  these  circumstances,  because 
the  a^nts  [*]  should  have  been  more  careful  in  procuring  evidence.  To 
set  aside  a  convejrance,  there  must  be  an  inequality  so  strong,  grosSf  and 
manifest y  that  it  must  be  impossiUe  to  state  it  to  a  man  of  common  sense, 
wkhotU  prodmdng  an  exclamation  at  the  inequality  of  it.     The  principle 
then  is  loose  enough  (I )  — looser  than  I  wish  to  be  established  in  a  court  of 
justice.  —  But  to  reverse  the  principles  which  have  been  laid  down  by 
successive  great  names  would  be  to  alter  the  rules  of  property.    In  the 
present  case  the  considerable  inequality  is  referable  to  cases  already 
determined.     There  is  an  extraordinary  anxiety  in  the  preamble  of  thie 
deed,  to  state  the  circumstances,  so  as  to  take  it  out  or  the  objecdont 
in  former  cases;  this  is  a  strong  circumstance  to  shew  that  the  parties 
thought  it  would  be  liable  to  be  set  aside.    The  rule  therefore  must  be 
attended  to.    It  is  said,  a  bargain  cannot  be  set  aside  upon  inade^oaqr 
only.  —  If  parties  are  of  full  age,  treating  i^on  equal  terms  without 
imposition,  and  there  is  an  inequality,  even  if  it  is  a  gross  one,  the  Court 
in  general  has  not  set  it  aside.     The  nearest  instance  which  I  recollect 
of  the  Court's  relieving  in  such  circumstances,  is  Sir  Thomas  Meer'n 
case  (cited  in  Forrester,  4<X)    That  case  stands  alone  if  considered  as 
bearing  analogy  to  the  present.    That  was  not  the  case  of  an  expectant 
heir ;  but  between  persons  standing  indifferently ;  — -  and  it  has  always 
been  held  that  interest  upon  interest  was  unconscionable.    It  has  also 
been  said  that  the  owners  of  reversionary  interests  are  as  competent  to 
dispose  of  them  as  the  owners  of  other  interests.-— In  the  modern  cases 
this  is  allowed,  with  the  qualification  that  there  is  a  policy  in  justice, 
protecting  the  person  who  has  the  expectancy,  and  reducing  him  to  the 
situation  of  an  infant,  against  the  effects  of  his  own  conduct.     The  Court 
avows  the  disability,  but  not  the  length  to  which   it  disables.    Lord 
Ardglass  and  Pitt ,  1  Vem.  2S9.  —  It  is  very  difficult  to  state  the  analogy 
between  our  law  and  the  Roman,  with  respect  to  the  protection  of  chil- 
dren in  the  life-time  of  their  parents.    Lord  Hardmicke,  in  the  case 
before  him,  referred  to  the  senatus  consultum  Macedonianum.\     The 
principle  is  recognised,  and   the  rule  laid  down  in  3  Wms.  (Cole  v. 
Gibbonsy  3  Wms.  290.)  and  the  Court  has  proceeded  upon  it  for  near  a 
century.    The  practice  has  overturned  the  rule  upon  which  Nott  v.  HiUy 
1  Vem.  1^.  was  determined.    The  heir  of  a  family  dealing  for  an  ex- 
pectancy in  [*J  that  family,  shall  be  distinguished  from  orcUnary  cases, 
and  an  unconscion^le  bargain  made  with  him  shall  not  only  be  looked 
upon  as  oppressive  in  the  particular  instance,  and  therefore  avoided,  but 
as  pernicious  in  principle,  and  therefore  repressed.    This  must  be  taken 
to  be  the  established  principle.     But  it  is  objected  that  here  the  son  had 
no  allowance.  —  That  circumstance  occurred  in  many   of  the  cases. 
Nott  Y.Hill  had  every  thing  in  its  favour ;  the  father  was  corrupt ;  it  was 
clear  of  fraud,  except  such  as  arises  from  inequality  only.    In  Bamar^ 
diston  V.  Linsood,  2  Atk.  13S.  and  Chesterfield  v.  Janssen,  Lord  Hard- 
toicke  treats  mequality  as  a  m^rk  of  fraud.     Curuoyn  v.  Milner  [3  P.  W. 

t  E.  Chetierfield  ▼.  Jantten,  2  Ves.  158.  See  Dig.  14.  U  6.  As  to  the  law  of 
Hhme,  on  the  subject  of  the  contnu;ts  of  minors,  see  D.  4.  t.  4.  also  Domat.'  b.  4.  t.  6. 
S  2. ;  and  see  the  same  excellent  writer,  on  the  Wees  of  corenants,  b.  1*  tit.  18. 
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292.  note,]  was  perfectly  free  from  fraud ;  it  was  500^.  to  pay  1000/.  on 
the  decease  of  either  of  the  parents :  he  paid'  the  money,  and  afterwards^ 
brought  his  bill,  and  was  relieved  on  the  same  ground  with  the  relief 
affaihst  marriage  brokase  bonds.  In  those  cases,  fraud  is  not  the  ground 
of  relief ;  it  is  the  example,  and  pernicious  consequences.  It  is  contended 
that  this  case  is  not  within  the  view.  I  think  no  man's  case  can  be  more 
so  than  an  heir  expectant  of  an  estate-tail,  and  the  father  in  possession 
of  another  estate;  so  that  he  stood  fully  in  the  situation  which  has  served 
as  an  example  of  unequal  dealing  in  fcxmer  times.  —  Its  being  mere 
subsistence,  he  having  no  allowance  from  his  father,  is  no  objection : 
that  was  the  situation  in  Nott  v.  Hilly  and  in  Twisleton  v.  Griffith^  and 
is  therefore  no  bar  to  the  relief.  --  Its  being  hawked  about,  is  not  an 
objection,  as  it  only  shews  the  necessity  he  was  under.  —  The  main 
evidence  relied  upon  by  the  defendant,  is  that  of  the  agent  who  trans* 
acted  the  business,  and  who  knew  at  the  time  that  he  -  was  trans- 
acting a  matter  of  some  legal  danger.  The  deed  of  the  12th 
^'JunCf  1773,  granting  the  rent-charge,  recites  a  calculation  (1)  of  the 
value  of  the  annuity,  at  seventeed  years  purchase ;  that  Givt/nne  was 
desirous  to  sell,  and  had  caused  it  to  be  advertised;  that  Heaton  ap- 
plied in  consequence  to  Gtoi/nne^  and  his  agents,  who  proposed  to  secure 
It  on  the  estate-tail,  and  therefore  in  consideration  of  5100/.  he  bar- 
sained.  The  circumstance  of  the  long  annuities  not  being  transferred 
ior  son^e  time  after,  is  not  of  sreat  weight,  as  the  security  was  good. 
.The  trustees  being  named  by  the  advancer  of  the  money,  rather  shews 
the  superiority  of  fortune,  than  renders  it  insecure.  It  then  comes  to 
this ;  that  Heaton  the  purchaser,  knowing  the  actual  state  of  the  lives 
for  which  he  was  bargaining,  the  inequality  which  that  introduced,,  and 
•the  indigence  of  the  man  with  [*J  whom  he  was  contracting,  makes  a 
-bargain  with .  him,  which  appears  as  enormous  as  that  of  Natt  v.  Hill, 
without  one  circumstance  to  cast  a  shade  over  the  case.  The  deeds 
must  be  set  aside. — Then  on  what  terms  roust  it  be  ?  The  conveyance 
must  remain,  as  a  security  for  all  the  money  really  advanced,  and  this 
must  include  the  expence  of  the  securities.  The  insurance,  as  far  as  it 
goes  to  the  2300/.  must  certainly  be  taken  in  ;  and  I  am  inclined  to  think, 
that  upon  the  contingency  must  also  be  allowed.  Interest  must  be  com- 
puted upon  what  he  has  so  paid,  from  the  time  of  payment.  Then  this 
reduces  it  to  the  case  of  a  mortgage,  which  includes  the  costs  of  working 
out  the  redeipption,  unless  the  conduct  of  the  mortgagee  requires  a  dit- 
ference.  It  was  so  done  in  the  case  before  Lord  Covoper^  in  Williams, 
(Tvmleton  v.  Gtiffithi)  Lord  Chancellor  directed  full  costs,  and  this  is  ex- 
iplained  liberal  costs.  But  there  are  circumstances  in  this  case  that  par- 
ticularly lead  me  to  this  determination :  The  plaintiff  has  not,  in  the 
bill,  put  this  case  upon  the  point  on  which  he  is  to  be  relieved. .  It  ap- 
pears to  me,  that  he,  like  any  other  mortgagor,  should  pay  costs  of  the 
redemption  (2) ;  but  I  should  be  glad  to  hear  if  the  plaintiff's  counsel 
have  any  objection.   ' 

•    Mr.  Attorney  General  cited  Lavdley  v.  Hooper ^  3  Atk.278.  and;  Lord 
Chancellor  saicll  he  would  think  about  the  costs. 

Accordingly  on  the  28tli  of  Jw/y,  at  Lincoln  s-Inn^Hally  Lord  Chan- 
cellor said,  the  mone^  really  advanced  must  be  paid  with  interest,  to^ 
gether  with  the  expences  of  the  deeds,  and  insurance,  &nd  the  costs  of 
taking  the  account  must  be  added,  for  tliat  must  be  in  every  case ;  al- 
though it  seems  very  hard,  where  a  contract  is  set  aside  upon  an  equitable 
ground,  that  still  the  contract  should  remain  a  security  for  all  the  coitt 
generally,  'and  which  have  been  occasioned  by  the  defendants  pultiM 

(1)  As  to  the  fallacy  of  calculations  from  tables,  as  applied  to  fNUticular  eutt,  tip 
6  Ves.  274.  9. ;  8  Ves.  133.  &c. 

(2)  See  also  ace'  in  Kott  ▼.  HUl,  2  Vern.  27.  Mr.  Raithby's  note  (2). 

the 
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the  plaintiff  to  the  necessity  of  filing  a  bill,  and  by  his  defending  a 
contract  which  ought  not  to  stand ;  but  the  defendant  to  have  no  other 

costs,  f  GWTNKE 

ogcdnst 
f   V.  HenUy  ▼.  Axe,  jtasi.  voL  2.  p.  17.  and  Heathcote  ▼.  Paignon,  ibid.  167.  Hkaiok 


• 


[•]  White  against  White  and  others.     [28  JulyJ]  [*12  ] 

(Reg.  Lib.  1777.  B.  fol.  582.) 

JOICHARD  Holt,  possessed  of  a  considerable  personal  estate,  made  TesutorffifMa' 

hb  will  the  6tli  ot  October ,  1769,  and,  after  giving  various  legacies,  "WHety  of  the 
disposed  of  the  residuum  of  his  estate  a^  follows  : — He  gave  one  half  "»\due  to  such 


thereof  to  the  Foundling  Hospitaly  and  the  other  moiety  to  the  Lying-  tJ^"^ 
in  Hospital  (2),  and  if  there  should  be  more  than  one  of  the  latter ,  then  to-  cutor  should 
tuch  of  them  as  his  executor  shotdd  appoint. — He  then  appointed  (3)         •   appoint.    He 

of  Castlegate,  his  executor ;  but  the  testator  ader-  «fterwa«i8 
wards  struck  out  the  executor's  name,  and  appointed  no  other  executor;  •*"J^«  out  the 
and  died  in  1775.     Benjamin  White,  the  plaintifF,   proved  the  will  as  a  ^][|^*^J[  ^^ 
testamentary  paper,  and  took  administration  with  the  paper  annexed,  as  without  ap. 
one  of  the  next  of  kin.     The  defendants  are  the  other  next  of  kin,  and  pointing  any 
the  governors  of  the  Foundling  Hospital,  and  of  the  several  Lying-in  other  executor. 
Hospitals.     The  plaintiff  in  his  bill  insists  that  tlie  devise  of  the  moiety  ^"»  J*  not  a  re- 
to  tne  Lying'in  Hospital  became  void  by  striking  out  the  name  of  the  i^Icy*'but  A 
executor,  who  was  to  appoint,  and  that  it  should  be  referred  to  the  court  will  ap- 
Master,  to  report  who  are  entitled  as  next  of  kin,  and  offers  to  account  point  (i)j 
under  the  direction  of  the  Court.     The  Defendants,  the  next  of  kin,  also 
^laim  that  moiety  as  being  void.    The  governors  of  the  Foundling  Hos- 
pital  claim  the  moiety  bequeathed  to  them.     The  governors  of  the  several 
Lying'in  Hospitals  submit  their  several  claims. 

Mr.  Madocis  (for  the  plaintiff). — So  much  of  the  will  as  is  not  obliter- 
ated, must  be  protected. — If  the  devise  had  been  to  the  Lying-in  Hospi- 
tal, parol  evidence  must  have  been  admitted,  to  have  explained  what 
hospital  he  meant ;  but  the  testator  was  aware  of  this,  and  took  care  there 
ahould  not  be  a  latent  ambiguity,  he  therefore  referred  it  to  his  executor 
which  should  take.  Then,  the  appointment  being  revoked,  the  devise 
itself  is  revoked,  for  there  is  now  no  person  existing  who  can  appoint. 
How  far  they  will  argue  that  it  devolves  upon  the  Court  to  judge,  I 
know  not ;  but  the  cases  will  not  support  them  in  that  doctrine.  In 
Lady  Downing''s  case,  where  the  college  was  pointed  out,  together  with 
the  statutes  by  which  it  was  to  be  governed,  the  Court  held,  that  they  * 

had  sufficient  demonstration  of  the  testator's  intent  to  carry  it  into  exe* 
cutton.     So,  where  money  is  to  go  to  charity  generally,  it  devolves 

(1)  The  principle  is  well  laid  down  by  Lord  Eldan  C.  that  the  failure  of  any  parti- 
cuIb'  mode  shaU  not  defeat  the  object  of  any  charity  compatible  with  the  law ;  and  that 
Where  there  is  either  an  illegal  or  a  general  indefinite  purpose,  the  disposition  is  in  the 
Ming,  by  sign  manual ;  but  that  where  either  general  or  particular  objects  are  pointed 
out,  a  Court  of  Equity  will  take  the  administration  of  the  fund,  on  failure  of  the  mode 
directed,  or  of  the  Trustee.  Mo^iigritige  v.  T/iachvcU,  on  the  rehearing,  7  Ves.  36,  69. 
78.  85.  That  case  is  so  elaborate,  so  comprehensive  of  the  authorities,  and  so  truly 
valuable  in  respect  of  the  judgment  there  reported,  that  it  would  be  useless  for  an 
editor,  after  the  above,  to  do  more  than  refer  to  it  in  this  place.  See,  however.  Lord 
Etdok's  observations  on  the  principal  case,  7  Ves.  77,  78. 

(2)  It  is  rather  singular,  that  the  entry  in  R.  L.  omits  this  part  of  the  will  on  which 
Ibc  qucadon  arose ;  but  it  is  evidently  a  mere  mistake  of  the  transcriber,  as  the  clause  is 
aodoed  in  the  answer^  there  stated,  &c 

[8)  A  blank  appears  also  in  Reg.  Lib. 

Upon 
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1778.  ^poa  die  crown  to  fnark  [*3  out  the  charity.  Where  it  is  left  to  a 
saperstkioos  U8e>  the  crown  ehaU  appoint  the  charitable  use  to  which  it 
shall  be  applied.  That  is  not  this  case ;  here  is  no  sufficient  demonstrfr- 
tion  that  it  should  go  to  a  Lying-in  hospital.  In  the  case  of  a  private 
charity,  the  intent  of  the  testator  has  greater  weight  than  the  jurisdic* 
[*1S3  tion  of  this  court,  which  can  only  be  subsidiary.  He  bavins  said  the 
executor  only  shall  appoint,  and  the  testator  having  revoked  his  name, 
he  meant  to  revoke  tne  devise. 

Mr.  Man^ld  (1)  (for  the  hospitals). —  The  obliteration  of  the  name 
flhall  not  defeat  the  intent,  so  as  to  prevent  the  money  from  going  to 
some  one  of,  or  all,  the  Lying-in  hospitals.  It  is  impossible  it  should 
go  as  it  was  left ;  but,  under  all  the  cases,  the  Court  will  stand  in  the 
executor's  place.  Ail  the  rules  shew  great  latitude,  and  liberality  of 
oonstniction. — The  only  rule  with  irfiich  I  have  any  thing  to  do  is,  that 
where  the  testator  refers  to  any  person  who  caaoot  act,  the  Court  will 
carry  the  devise  into  execution  as  near  as  may  be.  llie  cases  prove, 
that  where  money  is  indefinitely  given,  the  Court  will  exercise  its  judg- 
ment :  If  he  had  given  it  to  such  charity  as  the  executor  should  name,  the 
Court  must  have  applied  ic  f  Then  if  tt  was  to  exercise  so  large  a 
power,  why  should  it  not  exercise  the  more  limited  one  ?  So  if  it  had 
.been  to  the  hospital  the  executor  should  name,  in  this  case,  perhaps, 
Che  executor  would  not  have  been  limited  to  give  it  to  one  hospital 
only.  —  There  are  cases  that  come  up  to  the  present  point —  Attorney 
General  against  Syderfin^  1  Vern.  224>.  (2)  where  the  presumption  was, 
that  the  testator  had  destroyed  the  writing,  which  is  full  as  strong  as 
revoking  the  name  of  the  executor.  In  Doyley  and  others  against  the 
Attorney  General^  4  Viner,  485.  2  £q.  Ca.  Ab.  194.  (3)  the  discretion 
t!  *i4  ]  [*]  devolved  to  the  Court.  In  Bailis  and  Church  against  the  Attorney 
General^  2  Atk.  2S9.  (4)  the  alderman,  and  principal  inhabitants  of 
Bread-street  ward  were  appointed  to  distribute  the  charity.  There  is 
BO  more  difficulty  in  finding  out  which  hospital  is  the  most  proper  object 
of  bounty,  than  which  dissenting  ministers  could  not  be  supported  by 
the  people.  In  this  case*  the  discretion  is  brought  within  much  nar- 
rower limits  than  in  the  former  ones.  It  seems  to  me,  the  executor 
would  not  be  confined  to  one  hospital.  (5) 

Mr.  Madocks  (in  reply).  —  It  is  clear  the  testator  only  meant  it  should 
go  to  one  Lying-in  hospital*  —  Then  the  referring  to  the  executor  ex- 

f  In  the  case  of  Widmore  v.  Woodnffe^  Ambler  ^Z^,  [Higfamo.  on  Mortm.  part  2. 
p.  10.]  IStfa  of  2>(!crf»^,  1776,  Mr.  H^tdmore,  the  testator,  gave  200L  to  the  corporation 
of  Queen  jlnn*»  bounty,  to  augment  poor  liyings ;  and  directed  his  executors  to  divide 
the  residue  of  his  personal  estate  into  three  parts,  and  to  pay  one-third  either  to  the  cor- 
poration of  Queen  Ann*s  bounty,  or  the  Society  for  I^pi^ating  the  Gospel;  another 
third  to  his  most  necessitous  relations,  by  his  father's  and  mother's  side ;  and  the  third 
to  lome  public  charity.  The  legacy  to  the  corporation  of  Queen  ^nn*s  bounty  being 
held  to  be  void,  as,  by  the  rules  of  that  institution,  it  must  be  laid  out  in  land;  the  thira 
of  the  residue  which  was  given  to  the  same  charity,  or  to  the  Society  for  Propagating  the 
Gospel,  was  ordered,  on  the  same  account,  to  be  paid  to  the  latter ;  and  the  legacy  of  the 
Other  third,  to  some  public  charity,  was  declared  to  be  good,  but  that  the  executors 
ought  to  dispose  of  it  under  the  eye  of  the  Court,  and  therefore  were  to  propose  a  charity 
to  the  Master. 


n)  Lord  Eidon  C.  approved  much  of  this  argument  in  Moggridge  v.  Thackwett,  Edi- 
tors MSS.    Et  vide  in  that  case,  7  Ves.  78. 

(S)  "  It  is  accurately  reported  in  Vernon;"  but  the  whole  of  the  previous  dnrum- 
■tanoes,  which  are  important,  are  detailed  by  Lord  EkUm  C.  from  the  original  papers^ 
and  observed  upon  7  Ves.  70,  71,  72. 

(3)  And  see  it  stoted  from  Reg.  Lib.  and  observed  upon  7  Ves.  58. 

(4)  Et  videjfer  Lord  Eldon  C.  7  Ves.  77,  78.  who  particularly  connects  it  with  th^ 
principal  case. 

(5)  Sec  7  Ves.  78. 

eludes 
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cbdeB  ereryotherpower  inthe  world  from  the  nomination.  Thedistinctioii  1778. 
bedneeo  the  cases  is  only  this,  that  where  the  questicni  is  only  Aoto  the 
charity  shall  take,  it  shall  be  regulated  by  the  Court,  but  not  where  the 
miestion  is  toho  shall  take  ?  In  the  first  set  of  cases,  they  are  all  for 
dhsrify  generally — The  object  is  clear,  and  therefore j  the  mode  not 
afipearing,  it  devolves  upon  the  crown.  In  the  Attorney  General  v. 
Sfderfin^  the  object  was  certain,  and  the  same  in  the  case  of  the  ward 
of  Bread-street. 

Lord  Chancellor.  —  It  seems  if  this  had  been  a  private  legacy,  and  a 
selection  of  objects  out  of  which  the  legatee  was  to  be  chosen,  it  is  al« 
lowed  that  it  would  be  of  the  essence  of  the  legacy,  and  it  could  not 
take  place  unless  there  was  an  expression  of  general  ^vour,  to  let  in  all 
the  cSbjects.  The  cases  must  be  considered  m  order  to  form  a  line  of 
distinction.  The  case  of  Syderfin  goes  beyond  all  the  rest,  because  the 
will  of  the  testator  is  to  be  explained  by  the  grant  of  the  crown.  (1 ) — My 
.notion  is,  that  in  the  case  of  charities  this  court  derives  a  great  latitudie 
of  authority  from  the  extensive  nature  of  most  charities ;  because  they 
cannot  go  upon  the  same  strict  rules  which  prevail  in  private  cases.  But 
that  is  well  resolved  into  the  purpose  and  the  mode.  Where  the  testa- 
tor is  wiUing  it  shall  ^o  in  the  largest  extent,  you  only  follow  his  intent 
in  marking  out  objects.  —  I  wished  to  follow  this  method  in  construing 
the  intent  of  testators.  I  have  stated  a  distinction  between  charities 
and  private  cases,  so  as  to  lay  down  a  latitude  more  wide  than  is  to  be 
iftshed  to  be  left  to  courts  of  justice.  In  the  Downing  College  case,  the 
difficulty  was,  that,  when  the  anterior  estates  were  spent,  there  was  no- 
body to  take  the  equitable  dominion ;  and  the  question  [*]  was,  whether  [  *15  3 
the  analogy  held  between  it  and  a  legal  estate,  with  nobody  to  take, 
which  descends  to  the  heir  at  law,  till  an  object  arises.  Even  in  private 
jcaseiy  the  distinction  between  the  object  and  the  mode  has  been  attend- 
ed to.  -—  I  will  look  into  the  cases  whether  selecting  one  out  of  the  ob- 
jects is  regulating  the  mode  only. 

Lincoln  s-Inn- Hall,  28th  Jidy,  Lord  Chancellor  gave  judgment  in 
this  case.  — The  question  is  here,  whether  the  legacy  is  void,  the  exe- 
cutor's name  being  struck  out,  and  there  being  no  person  upon  whom  it 
could  devolve;  or  whether  the  Court  will  sustain  it. —  It  has  been 
argued  that  the  Court  has  great  extent  of  jurisdiction,  in  making  lega- 
cies certain  which  were  before  uncertain ;  and  secondly,  in  applying 
them  where  it  is  not  known  to  what  use  they  were  intended.  (1)  There 
has  been  at  all  times  an  exercise  of  this  authority,  where  a  legacy  has 
been  doubtfully  given,  as  in  Attorney  General  v.  Syderfin,  which  was  a 
legacy  to  such  charitable  uses  as  he  had  appointed,  but  the  appointment 
was  not  found ;  the  court  decreed  the  charity  to  be  directed  by  the 
crown,  as  there  had  been  an  appointment.  (3)  In  Wheelers. Sheer ^'wiLoxi 
Kmg'B  time,  (Mosely,  288.  801.)  there  was  no  appointment,  but  the  tes- 
tator had  procrastinated  the  legacy ;  that  evidence  satisfied  Lord  King, 
that  the  testator  had  not  so  fixed  his  mind  as  to  separate  the  legacy 
from  the  personal  fund,  and  he  would  not  carry  the  charity  into  execu- 
^on.  (4)  The  cases  have  proceeded  upon  notions  adopted  from  the 
Roman  aii4  civil  law,  which  are  very  favourable  to  charities,  that  lega- 
cies given  to  public  uses  not  ascertained  shall  be  applied  to  some  proper 

(1)  See  Lofd  JSZrfon  C's  obserrations  on  this  judgment,  and  with  reference  to  thii 
nut  of  it,  7  Ves.  78,  d. ;  and  see  the  ultimate  hidgnaent  pottea. 

(S)  '*  Thn  obserration  is  confined  to  the  diaritable  legacies  under  considcratipn,** 
per  iotd  EUUm  C.  7  Ves.  79. 

(3)  Lord  Eldon  C.  observes  on  this,  that  the  nonexistence  of  the  appointment  was 
prmd/aek  eridence  that  it  had  been  revoked,  7  Ves,  79. 

(4)  Lord  Eldon  C.  doabted  whether  Lord  Xmg*n  decree  was  made  on  the  principle 
hoc  stated,  7  Ves.  79. 

object. 


15  Cases  Argued  and  Determined 

1778.        object.  From  jSttnitdicni,  down  to  I^rdHartfiofc^e's  time,  that  wou^ 

medt  where* the  object  is  disappointed :  but  the  present  case  is  different* 
Here  the  testator  giving  a  legacy  to  the  next  of^kin,  and  to  the  execu-. 
tor,  names  a  particular  charity  a  residuary  legatee ;  the  question  is,  only^ . 
how  the  trust  shall  be  carried  into  execution.    I  remember  to  have  read- 
a  case  somewhere  f,  y^here  a  legacy  is  given  to  B,  for  the  benefit  of 
non-conforming  ministers,  with  the  advice  of  C  and  D.  —  at  the  testa- 
tor's death  B.  C.  and  Z).  were  all  dead,  yet  the  Court  sustained  the. 
legacy.  '  It  must  be  referred  to  the  Master,  to  [see  unto]  which  of  the 
Z^mg4n  hospitals  [it  is  fit]  it  shall  be  paid. 

f  Thik  ii  the  case  ot  Attorney  General  v.  Hickman  (1),  2  £q.  Ca.  Abr.  193. 

(1)  It  is  also  stated  in  Attorney  General  t.  Doyley,  2  £q.  Ca.  Ab.  194.  and  4  Vin. 
485*  Each  report  agrees  with  Reg.  Lib.  Hiere  is  also  another  account  of  it  in  C  J.. 
Wihnot's  MSS.  notes.  Vide  7  Yes.  80.  and  Wihnot*s  Cases  in  Attorney  General 
▼.  Anayer, 

[  *16  ]      [•]  HuLME  agaitist  Tenant  and  his  Wife.   [30  June^  28 «/%,  and 

14  Decemba\2 

8.  C.  2  Didc. 

560.  (Reg.  Lib.  1778.  A.  fol.  90.) 

Bondof  afone  A  BILL  filed  by  the  obligee  oT  a  bond,  to  secure  180/.  entered  into 
^tiETboTu^  y  ^^^  defendants,  husband  and  wife ;  against  the  husband,  wife, 

badd,  shall  bind  ^^^  ^^^  surviving  trustee,  to  recover  the  sums*  secured  out  of  the  wife's 
her  aepiMte  separate  estate.  Upon  the  marriage  the  estates  of  the  wife  had  been 
propvtj.  (1)       conveyed  to  trustees;  one  part,  consisting  of  freehold  and  leasehold 

lands,  in  trust  to  receive  and  pay  the  rents  and  profits  to  the  wife,  for 
Iter  separate  use,  and  to  convey  the  estate  itself  to  such  use  ks  she  by 
her  last  will  in  writing,  or  by  deed  or  writing  under  her  hand  and  seal, 
executed  in  the  presence  of  two  witnesses,  should  appoint ;  in  default  of 
appointment,  to  the  use  and  behoof  of  her  heirs  and  assigns :  other  parts 
to  be  sold,  and  out  of  the  produce,  1000/.  to  be  laid  out  according  to 
the  directions  of  the  wife,  the  interest  and  profits  to  be  paid  to  her,  and. 
the  principal  to  her,  or  her  order  by  note  or  writing  under  her  hand'. 

(1)  Lord  Eldon  C.  has  repeatedly  expressed  doubts  upon  the  propriety  of  this  de^ 
tennination,  and  of  those  upon  which  it  was  founded ;  calling  the  principal  case  a  pro^ 
digiously  strong  one,  and  intinuiting,  not  only  that  the  authority  of  those  cases  had  been 
considerably  shaken  by  his  predecessor,  Lord  JUosslyn,  in  W hitler  v.  Newman^^A  Ves. 
129.  &c  143.  &c.  ;  but  that  there  might  be  a  contrary  decision  if  the  point  should 
cbme  distinctly  into  full  review,  and  be  carried  to  the  extent.  See  in  Sjferling  ▼.  Rock  • 
firt,  8  Ves.  175.  &c. ;  in  Nantes  v.  Corrock,  9  Ves.  188,  &c.;  Jones  v.  Harris,  Untt, 
^97,  8.  &C. ;  Parkes  v.  White,  11  Ves.  221,  %  &c.  Notwithstanding  these  .graTe 
,  doubts,  and  the  concurrence  of  other  Judges  as  to  the  principle  of  them,  tbe  courts  have 
never  yet,  since  Lord  Hosslyn%  time,  ventured  to  decide  the  point  which  arose  in  the 
principal  case,  contrary  to  Uie  decision  of  Lord  Thurtovo*  On  the  contrary,  it  luu  arisen 
and  been  determined  in  a  similar  manner  by  Sir  Wm,  Grant,  Master  of  the  RoQs,  in 
JSeatley  v.  Thomas,  15  Ves.  596.  &c.  and  in  IhMpin  v.  Clarke,  17  Ves.  365.  Hia 
•Honour  also  made  a  similar  decision -f(/Mn  a  less  formal  instrument  even  than  a  bond, 
namely,  a  promissory  note.  It  is  true,  that  in  the  last  case  there  appeared  some  ground 
of  intention  dehors  the  note,  and  that  might  warrant  it;  but  still,  Lord  EkUnis  re- 
marks as  to  the  informality  of  an  instrument,  which  ought  to  be  consistent  with  the 
power,  apply  with  double  force.  The  present  inclination  of  the  Court  is  certainly  to 
psoiect  the  separate  property  ijtfemet  coverts  against  alienation  by  their  general  personal 
l^gagaments  :  (see  several  of  the  above  cases,  and  in  Stuart  v.  Lady  Kirkwall,  3  Madd. 
Rep.  94.  note.)  and  the  struggle  of  Lord  Thurlow  to  protect  the  property  of  Miss 
'Watson,  by  inserting  words  restrictive  of  anticipation,  though  baffled  by  her  improvident 
acts,  has  not  been  in  vain  for  the  public ;  for  it  seems  fiow  settled,  that  such  a  clause  b 
valid.     Seejter  Lord  Etdon,m  Jackson  v.  Hothouse,  2  Meriv.  483.  487,  8. 

^;  14*  and 
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«iid  for  want  of  such  appointment,  to  her  executors,  adminUtratohr,  and         1778. 
umgDB.    This  10002.  had  been  raised,  and  the  whde  or  the  greatest     v,iV^/ 
part  applied,  so  that  the  question  in  the  cause  was  with  respect  to  the        Hulmi 
remedy  against  the  other  estate.    In  1769»  the  husband  borrowed  of        agamtt 
the  pteintiff  Mrs.  Hulme  M.  upon  hb,  and  his  wife's  bond.    In  1770,        '^■^^'^' 
Baviog  occasion  for  a  further  sumi  the  wife  hmsalf  apjj^ied  to  the  plain- 
tiff and  borrowed  1802.  paid  the  inierast-  due  upon  tlia  former  sum  of 
SOi.  and  gare  a  new  boiKl  for  the  lf€l»— fbe  eanse  had  been  heard 
before  Lord  BaihurHf  who  dismissed  the  bill.    It  cme  on  now  to  be 


Mr.  MdnffiM  opened  for  the  plaitttiiFy  but  the  lapoifi  was  absent.  - 
Mr.  AUomey  General  (for  the  defaodttttsy.  Tbii  jpUnliff  is  not  in- 
tided  to  the  relief  of  a  court  of  eqoi^,  but  ia  to  he  left  to  make  the  beM 
she  can  of  the  security  at  law.  IVoitaai  fbr  a  wonsan,  an  appointed 
for  the  purpose  of  preTenting  her  from  donw  aeCa  prefodiclal  to  neraelfy 
under  tne  influence  of  her  husband.  TTiemUbaad's credit  not  bemg 
good,  the  plaintifP  has  taken  the  Wife's  bond.  The  husband  was  indebt^ 
ed  —  He  and  his  wife  are  co-obHffors,  and  it  is  done  with  the  u>proba- 
tion  of  the  plaintiff's  atfeomey,  woo  must  know  it  was  void*-^  He  o^[ht 
to  have  insisted  upon  a  mortgage  of  her  separate  property.  [^3  '^^^  [  *I7  ] 
Court  will  never  look  imn  oeSids  as  appointments,  •  where  the  par^ 
could  not  enter  into  the  bond.  In  many  cases  of  bonds  with  penaldes, 
the  Court  considers  the  bond  as  the  form  only,  and  as  evidence  of  the 
aubstance,  and  wDI  not  suffer  the  party  to  be  free  upon  payment  of  the 
penalty :  but  in  the  case  of  an  infant,  where  it  is  voidable  only,  the 
taking  of  the  bond  will  not  aid  the  taker  in  equity.  I  do  not  contend 
that  a  married  woman  cannot  contract  in  respect  to  her  seperate  pro- 
perty, but  the  party  contracting  must  fake  a  security  agreeable  to  the 
nature  of  the  property— -he  cannot  better  his  security.  (1)  Peacock  v. 
Mankf  2  Vesey,  190.  closes  with  a  dictum^  the  autliority  of  which  is  very 
doubtful ;  it  had  no  affinity  to  the  principal  question. 

Mr.  Selwyn  (on  the  same  side).  —  There  is  no  case  where  the  point 
has  been  determined  that  a  bond,  in  which  the  wife  joins  her  husband, 
binds  her  separate  property.     Norton  v.  Turvilly  2  Wms.  14-4.  was 
against  the  wife's  representatives,  which  is  very  different  from  the  pre-     • 
seat  against  the  separate  property  settled  upon  her  for  life. 
*  Lord  Chancellor. — Grigby  v.  Cbx,  1  Vesey,  517.  appears  to  be  a  de- 
cree for  a  specific  performance.     The  defect  of  that  case  is,  that  it  does 
not  state  the  trust.     It  is  said,  that  a  feme  covert  is  to  be  considered  as 
a  ieme  sole,  with  respect  to  every  authority  she  can  exercise  over  her 
separate  estate^ — but  it  is  different  where  the  consent  of  the  trustees  is 
made  essential  to  the  conveyance,  although  the  mere  appointment  of 
trustees  is  not  sufficient  to  deprive  her  of  that  authority ;  for  there  must 
be -trustees;  otherwise  she  could  have  no  separate  property. 
,    Mr.  Sehayn,  —  f  In  Biscoe  v.  Kennedy,  Sir  Tnomas  Clarke  thought 

f  Bitcoe  ▼.  Kennedy,  at  the  Roll*,  2lst  July,  1762,  the  defendant  Jaw  Kennedy,  then 
the  widow  of  Omumd  Tomson,  Esq.  being  indebted  to  the  plaintiff  Biscoe,  in  114^  by 
bond  22d  jipnl,  1755,  and  being  possessed  of  several  leasehold  houses,  and  of  lOOOf. 
JBaM^India  stock,  by  settlement  on  her  marriage  with  the  defendant  James  Kennedy,  all 
ber  personal  estate  (excepting  500^.  East-India  stock,  which  the  husband  was  to  have) 
was  conveyed  to  the  defendant  Mac  CuUock,  in  trust  for  the  separate  use  of  the  defendant 
June.     The  marriage  having  taken  effect,  the  plaintiff  filed  his  bill  (without  having  sued 

the 


( 1 )  Hiis  certainly  would  have  been  the  sound  prindple.  See  in  the  cases  above  re- 
ferred to  by  the  first  note,  and  especially  4  Ves.  145.  and  1 1  Ves.  221.  The  contrary 
practice,  however,  seems  too  deeply  rooted  fbr  any  permanent  reversal,  short  ofan  act  oif 
parliament ;  fisr  even  the  paramount  tribunal  of  appeal  must  be  governed  by  authoritict. 

it 
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177B*        ^^  ^'^^  to  be  considered  as  the  property  of  a  feme  sole ;  [*]  but,  in  ib$M 
case,  the  bond  was  given  before  the  marriage  of  the  parties. 

Lord  Chanedknr,  —  Do  you  consider  that  case  as  deciding  that  her 
property  was  liable  to  her  acts  only  whilst  she  was  a  feme  sole  ? 

Mr.  Selto^,  -—  A  feme  covert  can  execute  no  act  except  by  virtue  of 
a  power,  or  with  the  consent  of  the  trustees,  or  by  some  means  refers 
ring  to  her  separate  property ;  but,  in  this  case,  there  is  no  reference 
whatsoever  to  her  separate  property,  or  consent  of  trustees.  It  is  not 
whdly  immaterial  that  the  plaintiff  has  sued  at  law.  —  In  Maehorro  aiMl 
Stonehausef  in  Ju/y  last,  upon  marriaffey  a  sum  was  agreed  to  be  laid  one 
in  the  fun^,  upon  trust  tluit  the  dividends  should  be  ta  the  separate  use 
of  the  wife ;  the  plaintiff  bought  the  interest  during  the  lives  of  the  lnis<- 
band  and  wife,  for  eight  years  purchase ;  there  was  no  fraud :  a  bill  wai^ 
brought  against  the  trustee  for  a  transfer.  —  Mrs.  StonekouUt  in  h^ 
answer,  insisted  this  was  against  her  consent,  but  there  was  evidence  i» 
the  cause  that  they  both  consented.  —  This  bill^  so  circumstanced,  waa 
dismissed  with  costs,  by  his  Honour,  [Sir  Tkomas  StoMi]  who  seemed 
shocked  at  the  proposition^  that  a  married  woman  could  be  bound  by 
an  act  done  in  conjunction  with  her  husband.  (1) 

Mr.  MansfiM  (io  reply).-^  It  is  now  laid  down  that  a  woman  hnving 
separate  property,  cannot  dispose  of  it  but  by  the  means  pointed  out  by 
the  settlement  and  with  the  consent  of  her  trustees.  It  seemed  to  me 
that  a  feme  covert,  having  separate  property  was  to  that  intent  a  femer 
sole,  and  might  borrow  money  and  give  securities.  The  consent  of  lbs 
trustees  has  been  deeided  net  to  be  necessary ;  the  use  of  trustees  being 
eniy  toguardit  against  the  husband.  Here,  it  is  tosodi!  uses  as  she  by 
deed,  or  wiU,  shedd  appoint.  —  Mr,  JUormy  General  and  Mr.  SdMft 
avgue  upon  the  ground  that  the  bond  was  void*-*'  Than  is  begging  rae 

[  *i9  j  question^ «—  If  we  are  right,  [*  j  though  void  at  laWy  it  is  MM)  void  hek^e* 
The  latter  of  these  two  bonds,  that  to  secure  ISO/,  was  given  on  tft» 
mere  motion  of  the  wife^  No  objection  arises  from  the  plaintiff's  having 
sued  at  fiaw :  it  was  a  legal  security  against  the  husband.  -^  As  to  an  in* 
faitt's  bond: — ^An  infant  is  nevev  considered  here  as  an  adult,  but  a  feotle 
covert  is  very  often  considered  as  a:  feme  safe.  In  Norton  v.  TuroiU^  the 
assets  were  considered  as  being  bound  when  she  was  dead ;  then  her 
property  must  have  been  bound  whilst  she  was  living.  That  cajto  i* 
decisive  ef  the  present  question.  The  dictum  in  Peacodt  v.  Mot^  is 
mentioned  as  falling  from  Lord  Hardxjoickey  and  naturally,  as  being  Uie 
general  rule  governing  the  property  of  women,  and  taking  that  particular 
case  out  of  the  rule.  In  Bucoe  v.  Kennedy^  the  separate  propei^y 
could  not  be  the  subject  in  dispute,  die  debts  of  a  feme  sole  falling  oir 
her  husband.  In  Maehorro  v.  Stonehouse,  the  woman  lived  separate 
firem  the  husband,  and  probably  some  fraud  struck  the  learned  juoge. ' 
Lord  Chancelhr, —  My  doubt  arises  principally  upon  the  form  of  thtf 
r,  radier  than  the  principlies  upon  which  the  bill  is  brought ;  it  is  a 


i1m  hiiibMid)  to  hare  <he  wpuBte  estate  of  tiie  wife  applied  to  the  payment  of  the  debt; 
which  bill  was  dimiiaBed.  The  plainti£P  then  sued  ont  writs  against  James  and  Jan$ 
Mhmedy;  but  Jhmes  Kennedy  absconding,  could  not  be  senred,  and  the  plaintiff  pio- 
eeedad  to  outlawry,  and  then  filed  this  bill  to  be  paid  out  of  the  wife's  separate  estate.—^ 
The  defendant  insisted,  that  during  her  husband's  life  her  separate  property  was  not 
Hable  to  this  dd>t,  contracted  by  her  while  sole. — The  plaintiff  contended  that  the  let- 
tlement  was,  as  to  him,  fraudulent.  Upon  the  hearing,  his  Honour  declared  ♦*»«»♦,  upoii 
the  Gircumstances  of  the  case,  the  effects  of  the  defen£uit,  vested  in  her  trustee,  were  to 
be  considered  as  the  property  of  a^  feme  sole,  and  ordered  plaintiff's  debt  and  costs  to 
be  paid  out  of  the  500^  Ea$t-India  stock,  in  the  hands  of  the  trustee. 

(1)  But  see  confrd  {hUer  dlkt)  StandfML  t.  Mttrthall^  2  Atk.  68.     Et  vide  Pylms  v. 
Smkki  ptt.  dd  Tol.  9fO.  and  the  cases  referred  to. 

bill 
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bUI  broii^  by  the  obiige'e  upon  a  joint  bond  bj^bosbaBd  «id  wift,  for        1778. 

I80i.  to  recover  that  snm  out  of  the  vepartie  prqierty  of  tiie  wife.  — «  H     ^  —'  l  * 

18  brought  against  the  wife,  the  husbana,  and  the  truateet,  for  attanimg^        HuxitK 

the  moat  extensiTe  and  perfect  relief  which  the  situation  of  her  separate        a^ti$ut 

property  will  cnaUe  her  or  her  trustees  to  afbrd.  —  The  question  ia,        Tsvaht. 

what  sort  of  executioD  diis  Court  will  award  againat  that  separate  pn>- 

perty  ?    It  is  created  by  deed,  and  is  real  estate  conveyed  to  trustees^ 

aa  to  a  consideraMe  part  of  it,  in  trust  to  receive  and  pay  die  rents  t# 

the  wifet  and  to  cosrey  the  eatates  themselves  according  to  the  appoint* 

ment  of  the  wife,  by  her  last  will  and  testament  in  writmg,  or  by  deed 

or  writing  under  her  hand  and  seat,  executed  in  the  presence  of  two  ar 

more  wttnesse^  and,  for  want  of  such  declaration,  or  appointment,  U>  ' 

the  uw  and  behoof  of  the  wife,  herheira,  and  assigns ;  as  tootherpartSi 

in  trust,  to  be  sold,  and  out  of  the  produce  of  the  sale,  1000^.  to  Jim 

retained  by  the  trustees^  to  be  laid  out  according  to  the  directions  of 

the  wile,  the  profits  to  be  paid  to  her,  and  the  principal  to  her,  or  her 

order  by  note  or  writing  under  her  hand,  and,  for  want  of  such  appoint* 

ment,  to  her  executors,  administrators,   and  amigns. — The  rtde  laid 

down  in  Peacock  v.  Monk^  2  Ves»  190.  that  a  feme  covert  [*]  acting'       [  ^^  ] 

w4th  respect  to  her  separate  property,  is  competent  to  act  in  M  respecta 

as  if  she  was  a  feme  scrfe,  is  the  proper  rule,  and  necessary  to  support 

the  decisions  on  this  subject.    The  consequence  was  that,  in  AUen  ▼. 

Paptmfrth,  1  Vesey,  163.  where  a  bill  was  brought  by  husband  and  wife, 

fer  an  account,  the  wife,  together  with  her  husband,  submitting  that 

the  profits  of  her  separate  estate  shoukl  be  applied  to  pay  the  husband's 

debts,  she  was  bound  by  that  submission,  and  the  prc^ts  of  her  separate 

estate  were  by  decree  mrected  to  be  so  applied.  (1 )  —  In  CFr^by  ▼.  Cox, 

where  the  wife  had  contracted  to  sell  her  separate  estate,  bemg  antho- 

fixed  by  settlement  to  dispose  of  it,  the  Court  bound  her,  as  a  person 

equally  competent  as  if  s<Me,  to  a  specific  performance  of  dhat  contract : 

—  I  take  it  therefore  it  is  impossible  to  say,  but  that  a  feme  co^rert  is 

competent  to  act  as  a  feme  sole,  with  respect  to  her  separate  property, 

where  settled  to  her  separate  use ;  but  the  question  here  goes  a  Kttle 

beyond  that ;  it  is  not  only  how  far  she  may  act  upon  her  separate  prsi- 

perty,  I  have  no  doubt  about  that ;  but  the  questieo  is,  how  far  her 

general  personal  engagement  (2)  shall  be  executed  out  a£  her  separate 

property.  —  If  she  had  by  instnunent  contracted  that  this  or  that  poriMn 

of  her  separate  estate,  should  be  disposed  of  in  this  or  that  way,  I  think 

^le  and  her  trustees  might  have  been  decreed  to  make  that  dispositisfn ; 

but  if  she  enters  into  an  engagement,  wliich  would  make  a  feme  sole 

liable  to  the  whole  extent  of  the  contract  as  to  her  person,  drc.  in 

every  respect ;  it  is  clear  such  general  engagement,  entered  into  by  a 

feme  covert  will  not  bind  her  as  such.  (S)  —  It  is  not  like  the  case  of  an 

infant,  who  is  incapable  of  acting ;  but,  in  respect  to  a  feme  covert, 

determined  cases  seem  to  go  thus  far,  that  the  general  engagement  of 

the  wife  shall  operate  upon  lier  personal  property,  shall  apply  ti»  the  rents 

and  profits  of  her  real  estate,  and  that  her  trustees  shall  be  obliged  to 

apply  personal  estate,  and  rents  and  profits  when  they  arise,  to  the 

(1)  It  leems  erident,  that  Lord  Thurhw  must  have  referred  to  the  Reg,  Book,  belbre 
citbig  this  c«e ;  and  the  oofeiiiporary  report  in  Diduns  gives  a  reference  thereto  m  part. 
It  liiay  be,  howerer,  that  the  i^ole  case  vi  AUen  ▼.  Papwartk  was  not  then  inresti^ated 
Aom  its  ooounenoement  The  Editor  has  unfolded  it  fhmi  its  origin  of  another  suit»  in 
Ins  Supplement  to  Vea^Ti  wn.  page  88.  et  teq.  Lord  Tkurlow*s  exposition  of  the  point 
is  there  confirmed,  see  p.  94,  5. ;  and  it  therefore  seems  to  furnish  the  authoritj  re- 
quired in  Tain  by  Locd  Eidon,  in  Sperling  ▼.  Rochfitrt,  8  Ves.  177. 

(2)  See  the  references  in  the  first  note  to  this  case. 

(3)  It  u  now  quii€  fettled,  that  a  finqe  oorert  is  not/wrMmaOy  liable  for  any  debt.  See 
the  latter  part  of  the  noCej  Chat9dmg  ▼.  Partviige,  5  Ves.  17, 

satisfaction 
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1778.  satisfaction  of  such  general  engagement;  but  this  Court  has  not  used* 
V  ipi  y  m  *  any  direct  process  against  the  separate  estate  of  the  wife,  and  the  man- 
HuLioE  ner  of  coming  at  the  separate  property  of  the  wife  has  been  by  decree  to 
^1^"^  bind  the.  trustees,  as  to  personal  estate  in  their  hands  or  rents  and  profits^ 
TiNAxv,  according  to  the  exigency  of  justice,  or  of  the  engagement  of  the  wife 
to  be  carried  into  execution.  I  know  of  no  case  which  has  gone  further 
than  that.  Suppose  the  wife  to  have  power  by  settlement  to  dispose  of 
her  real  estate,  to  any  uses  she  shall  think  fit,  yet  the  trustees  must  make 
[  *21  j  the  formal  [*]  instrument,  without  which  the  estate  cannot  pass.  I 
know  of  no  case,  where  the  general  engagement  of  the  wife  has  been  . 
carried  to  the  extent  of  decreeing  that  the  trustees  of  her  real  estate 
shall  make  conveyance  of  that  real  estate,  and,  by  sale,  mortgage,  or 
otherwise,  raise  the  money  to  satisfy  that  general  engagement  on  the 
part  of  the  wife.  It  may  be  difficult  to  give  relief  here  without  doing 
something  of  that  kind,  because  that  part  of  the  real  estate  which  was 
to  be  sold  has  been  sold,  and  the  money  has  been  applied,  with  the 
direction  of  the  wife,  by  the  hand  of  the  trustee,  who  consequently  is 
no  longer  liable  as  to  that  sum,  so  that  so  far  as  the  1000^.  it  seems  out 
of  the  reach  of  this  Court ;  the  trustee  alledging  that,  the  money  is  paid, 
or  not  remaining  in  his  hands.  •—  (Mr.  Ambler. — Only  part  paid  over.) 
LfOrd  Chancellor. — \  believe  there  is  no  instance  of  a  personal  decree 
against  a  feme  covert,  for  payment  of  any  sum  whatever.  —  Though  her 
separate  personal  property  is  liable,  yet  the  decree  is  to  fetch  forth  her 
separate  estate,  and  make  it  liable  to  her  engagement.  No  lease  foui^d 
in  the  hands  of  the  trustee  is  now  before  the  Court ;  we  cannot  come  at 
it,  —  as  a  bond  it  is  void,  otherwise  an  extent  might  have  gone. 

Lincoln' s-IntirHaUf  28  Jiu/y.  Lord  Chancellor.  —  1  have  no  doubt 
labout  this  principle,  that,  if  a  court  of  equity  says  a  feme  covert  may 
have  a  separate  estate,  the  Court  will  bind  tier  to  the  whole  extent,  as  to 
making  that  .estate  liable  to  her  own  engagements  ;  as  for  instance,  for 
payment  of  debts,  &c.  But,  although  the  remedy  here  is  more  exten- 
sive than  in  a  court  of  law  ;  I  do  not  find  the  Court  has  ever  ordered  a 
power  to  be  executed  (1);  they  have  industriously  stopped  short  of  so 
doing,  and  have  only  given  a  remedy  by  stopping  the  fund,  where  the 
power  was  executed;  therefore  I  cannot  order  the  ferae  covert  to 
execute  her  power ;  but  I  am  exceedingly  clear  that  the  leasehold  estate 
will  be  liable. 

It  stood  referred  to  the  Master  to  take  an  account  of  the  rents  and 
profits  of  the  leasehold  estates  (2);  but,  before  any  report,  the  partiea 
came  to  a  compromise,  upon  the  defendant  Frances  paying  the  principal 
.  sum  borrowed,  with  interest,  without  any  costs,  f  (3) 

t    V,  Stamford  ▼.  Manhall,  2  Atk.  68. 

'  The  Reporter  was  not  present  in  Lincoln* s^Inn-HaUr  on  the  28tfa  of  July;  far  what 
passed -upon  that  day  in  this  and  t^e  two  former  causes,  be  is  obliged  to  the  information 
of  friends,  upon  whose  accuracy  he  can  depend. 


(1)  See  Thorpe  v.  GoodaB,  17  Ves.  588.  46a  462.  where  Lord  Eldon,  C.  decided,  that 
the  Court  will  not  compel  a  bankrupt  to  execute  a  power,  and  that  the  Court  never  haR 
determined. 

(2)  See  2  Dick.  562. 

(3)  14  J)ec.  1778.    Reg.  Lib.  1778.  A.  fol.  98,     No  entry  of  the  original  decree. 
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Stephens  against  Lord  Viscount  Bateman.     [23.  24.  25  N&v.^ 

(Reg.  Lib.  1778.  B.  fol.  130,  1.    Entered  as  Stephens  v.  Hanhury,) 

'I^HIS  bill  was  filed  to  set  aside  a  deed  entered  into  by  the  parties  in   A  deed  entered 
**•    1760,  under  the  following  circumstances.     By  settlements  made  into  by  parties 
in  the  Western  family,  in  the  years  1712  and  1722,  terms  were  created  «ppri»ed  of  their 
for  raising  portions  for  daughters  (12,000/.);  which,  had  the  real  uses  or§L» to  utan 
subsisted,  and  no  act  intervened,  would  have  vested  in  the  plaintiff  Mrs.  end  to  a  suit 
Stephens  and    the   defendant  Mrs.   Hanhury.      Before   Mrs.  Stephens  although  upon 
became  of  the  age  of  sixteen,  she  went  off  with  and  marriea  one  inadequate  con- 
Dumesnily  a  French  servant  of  her  father's.     All  the  real  uses  under  »i<le™^on»  *'.»J*1 
the  settlement  failed  in  1730,  and  the  fee-siraple  then  descended  on  Mrs.  ?^  be  set  aside. 
Stephens^  and  her  sister  Mrs.  Hayiburyy  subject  to  the  life  estate  of  the 
motlier,  then  Mrs.  DoRiff'e.    In  17'tl,  Mrs.  Stephens  came  of  age:  no' 
act  was  done  by  her  during  the  life  of  DumesJiH,  and,  he  being  dead, 
she  in  the  year  1758  married  Stephens y  and  levied  fines,  and  settled 
the  moiety  of  the  estate  to  the  use  of  herself  and  her  husband,  for 
their  respective  lives ;  remainder  to  the  issue  of  the  marriage,  remainder 
to  the  husband  in  fee.     After  this,  questions  arising  in  the  family  as  to 
what  forfeiture  Mrs.  Stephens  had  incXirred,  under  the  4th  and  5th  of 
PhDip  and  Mary,  c.  8.  by  assenting  to  the  marriage  with  Dumesnjl,  an 
ejectment  was  brought  to  try  the  question,  a  trial  was  had,  and  a  case 
resen^d  for  the  opinion  of  the  Court;  but  in  the  mean  time  Mr.  and 
Mrs.  Stephens  being  poor  and  in  debt,  the  parties  came  to  the  agree- 
ment, axid  entered  into  the  deed  in  question.     By  this  deed  it  was 
recited,  that  questions  had  arisen,  that  Mrs.  Stephens  insisted  the  for" 
Jkiture'was  at  an  end  by  the  death  of  Dumesnil  (3),  and  that  Mrs.  Han' 
bury  insisted  that  it  subsisted  during  the  life  of  Mrs.  Stephens;  Mrs. 
Stephens*^  moiety  of  the  estate  was  then  conveyed  to  the  liusband  for 
lifev  remainder  to  the  wife  for  life,  remainder  to  the  issue  of  the  mar- 
riage, [•]  remainder  in  fee  to  Mrs.  Hanbury,   By  this  deed  SOOO/.  were        [  ♦23  ] 
to  be  raised,  to  discharge  the  debts  of  Mrs.  Stephens  and  her  husband.- 
It  was  executed  by  Mr.  and  Mrs.  Hanbury^  Mr.  and  Mrs.  Stephens^  and 
Mrs.  DoUiffe  the  mother,  and  at  tlie  time  there  was  no  probability  of  issue 
of  Mr.  and  Mrs.  Stephens.    The  bill  now  61ed  was  to  set  aside  this 
deedy  as  obtained  by  surprise  from  persons  in  necessitous  circumstances, 
and  that  the  6000/.  portion  should  be  raised. 

The  Reporter  did  not  hear  the  opening  for  the  plaintiffs. 

(1)  As  to  eases  where  equity  relieves,  where  there  has  been  a  miseoncfpthn  of  right, 
•teBihgkam^,  Bingham,  1  Ves.  126.  Supp.  19.;  Cocking  v.  FraU,  Unit,  400.  Supp.  176.; 
and  Bamsden  ▼.  Hytton,  2  Ves.  304.  Supp.  350. 

.     (2)  See  Ccryv,  Cortf^  1  Ves.  19. ;  Penn  v.  Lord  Baltimorct  ibid,  444.  450.  Supp.  194. ; " 
per  Lord  Hardwicke,  in  TayUmr  v.  Rochforti  2  Ves.  284.  j  and  in  ISdlcn  ▼.  Beady, 
?  Atk.  587.  592.    And  see  Stockley  v.  SLockleyt  before  Lord  Eidm  C  1  Ves.  "and 
Bcames,  23.  30. 

(3)  Hdd  acoordingly  in  Bidley  ▼.  irdioriy  Ambl.  73.  
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Mr.  Mansfield  (for  the  dcfendant8).-i-This  deed  has  been  impeached 
upon  various  grounds,  as  very  hard  upon  Mrs.  Stephens;  but  the 
.  hardship,  if  any,  was  upon  Mr.  Stephens. — Secondly,  it  is  said  to  be 
founded  upon  a  mistake,  for  that  the  forfeiture  was  at  an  end  by  the 
death  of  Dumesnil.  But  the  deed  was  not  founded  on  the  forfeiture,  but 
upon  the  doubt;  and  an  ejectment  had  been  brought  to  try  the  question. 
Had  it  been  founded  upon  the  forfeiture,  there  would  not  have  been 
much  doubt  about  it ;  the  simple  point  under  the  stat.  4<  and  5  Philip 
and  Marvy  c.  8.  is  whether  the  forfeiture  is  for  the  life  of  the  husband 
only,  or  tor  that  of  the  wife  also.  (1) 

,  Lord  Chancellor. — Was  not  the  whole  question,  whether  he  had  taken 
her  away  ?  For  although  the  husband  has  confessed  it,  that  confbssran 
cannot  bind  her. 

Mr.  Mansfield. — There  can  be  no  doubt  upon  the  construction  of 
•the  statute ;  the  words  are,  *^  if  any  woman  child,  or  maiden,  being 
above  the  ase  of  twelve  years,  and  under  the  age  of  sixteen  years, 
do  at  any  Ume  consent  or  agree  to  such  person  that  so  shall  make  an^ 
such  contract  of  matrimony,  ccmtrary  to  the  form  and  effect  of  this 
^<  statute,  that  then  the  next  of  the  kin  of  the  same  woman  child,  or  maid, 
^'  to  whom  the  inheritance  should  descend,  return,  or  come  after  the 
*'  decease  of  the  same  woman  child  and  maid,  shall,  from  the  time  of 
such  assent  and  agreement,  have,  hold,  ancl  enjo^  all  such  lands,  tene- 
ments, and  hereditaments  as  the  same  woman  chdd  and  maiden  had  in 
possession,  reversion,  or  remainder,  at  the  time  of  such  assentand  agree- 
V  ment,  during  the  life  of  such  person  that  shall  so  contract  matrimony : 
**  And  after  the  decease  of  sucn  person  so  contracting  matrimony,  that 
**  then  the  said  lands,  tenemetits,  and  hereditaments  shall  descend,  re- 
*<  vert,  remain,  and  come  to  such  person  or  persons  as  they  should  [*] 
*•  have  done  in  case  this  act  had  never  been  made,  other  than  to  him 
**  only  that  so  shall  contract  matrimony :"  here  the  forfeiture  com- 
mences on  tlie  consent.  It  is  impossible  to  give  any  sense  to  the 
words  of  the  statute,  if  the  forfeiture  is  to  be  for  the  life  of  the  husband 
only;  for  it  would  then  be,  that,  afler  the  death  of  her  husband,  the 
estate  should  ^o  to  any  person  to  whom  it  should  have  gone,  except  the 
husband.  This  is  not  a  new  point ;  it' has  been  determmed  in  Ratdiffes 
case,  (3  Co.  39.  2d  point)  that  the  statute  <*  imposes  forfeiture  as  well 
^^  on  him  who  takes,  &c.  as  on  the  damsel,  if  she  exceeds  the  age  of 
''  12  years,  if  she  assents  to  such  contract,  by  forfeiture  .of  her  land 
^*  during  her  life^*  (2)  also  3  Inst. 62.  So  that,  had  the  deed  been 
grounded  on  the  forteiture,  there  would  have  been  no  mistake.  —  Then 
the  forfeiture  is  said  not  to  extend  to  rever£»ions :  but  the  very  words  of 
the  statute  are,  "  in  possession,  reversion,  or  remainder."  —  As  to  there 
having  been  no  conviction,  the  forfeiture  was  brought  on  by  the  assent 
of  the  wife  who  could  not  be  convicted.  Ratdiffes  case  excludes  the 
necessity  of  a  conviction.  But  the  deed  proceeded  upon  a  doubtful 
construction.  This  is  the  first  attempt  to  set  aside  a  deed  so  founded 
long  after  it  was  made.  The  unsettled  estate  was  forfeited  as  well  as 
the  settled.  The  fines  were  levied  of  all  the  estates,  there  is  no  doubt 
but  they  meant  to  settle  tlvem  all.  —  The  next  question  is  as  to  the  6000/. 
—  It  is  contended,  this  is  to  remain  as  a  subsisting  charge.  The  term 
was  createdx-in  1712;  but  in  174?1  Mrs.  Stephens  and  Mrs.  Hanbun/ 
became  seised  in  fee,  and  there  is  na  act  done  which  shews  that  this 
charge  was  considered  as  subsisting.  Mrs.  Stephens,  during  DumesmPs 
life,  could  never  make  use  of  the  whole  estate. 


^(1)  Tbe  Coyn  of  Exchequer  held  it  confined  to  the  death  of  the  husband.  Ridley  ▼. 
)FiUim,  Ambl.  75. 
(2)  V.  AmhL  73.  contrary  to  t^  dfdvm. 
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Lord  CJtancellot.  —  Tlie  portion  was  not  raiseable  during  the  life  of 
the  inother. 

Mr.  Mansfitld. — No. -«  Then  as  to  her  own  moiety,  she  might  have 
made  use  of  that  as  a  mere  trust  term,  to  attena  the  inheritance, 
although  it  Was  not  assigned.  There  is  no  case  where  such  a  term  has 
been  made  use  of  by  a  tenant  in  fee,  when  the  person  was  of  age ;  which 
puts  Tfiomas  v.  Kemeysy  2  Vern.  346.  out  of  the  case.  In  the  Duke  of 
Chandos  v.  TMoty  2  Wms.  601.  there  was  an  estate-tail  only;  the  Court 
thought  it  would  have  merged  had  it  been  an  estate  in  fee.  This  6000/. 
does  not  depend  upon  the  doctrine  of  Graham  v.  Londonderry^  in 
3  Atk,  393.  which  turned  upon  a  younger  son  [♦]  becoming  an  eldest. 
Mr.  and  Mrs.  Stephens  have  put  an  end  to  the  term  by  their  own  act  in 
levying  the  fine  in  1758,  which  is  made  still  stronger  by  the  deed  of  1760» 
A  fine  win  bar  not  only  present  but  future  interests  :  and  in  the  Duke 
of  Chandos  v.  Talbot^  it  was  held,  that  fines  and  recoveries  will  bar 
claims  in  equity,  the  same  as  claims  at  law.  As  to  the  copyholds,  it  does 
seem  that  the  parties  have  proceeded  upon  a  supposition  that  they  were 
not  forfeited.— The  general  rule  is,  that  acts  of  parliament  extend  to 
copyholds,  where  their  so  extending  will  be  no  detriment  to  the  lord ; 
therefore,  if  the  copyholds  were  to  pass  without  admission,  that  circiun- 
stance  would  make  the  act  not  include  them,  but  if  the  act  only  goes  to 
compel  admission  of  the  party  next  entitled,  it  may  extend  to  copy« 
holds.  This  distinction  is  laid  down  in  Heudoiis  case,  3  Rep.  8.  but 
there  is  no  need  here  to  make  any  decree  with  respect  to  the  copyholds, 
the  Hanburys  having  been  in  possession  of  them  many  years. 

Mr.  Mattocks  (on  the  same  side)  cited  Best  and  Stamvford^  Free. 
Ch.  252.  to  prove  that  where  the  estate  and  the  term  came  mto  the  same 
hand,  the  term  merged;  and  Free.  Ch.  333.  that  a  wife  joining  in  a 
fine  barred  her  lien  upon  the  land. 

Mr.  Attorney  General  (in  reply).  Mrs.  Stephens  was  owner  in  fee  of 
the  estate,  and  entitled  to  the  6000/. ;  then  under  the  doctrine  of  Thomas 
v.  KemeySy  she  might  at  any  time  have  conveyed  the  6000/.  to  any  )per« 
son  who  had  supplied,  her  with  money.  Suppose  there  was  a  forfeiture 
during  her  life,  it  could  not  forfeit  the  reversion,  or  the  6000/.  Had  the 
Stephens^  known  their  rights,  their  interest  would  have  produced  thorn 
more  money  than  they  wanted ;  —  but  by  the  deed  they  have  got  only 
an  interest  for  their  lives,  commencing  upon  the  death  of  the  mother. 
Their  immediate  income  was  not  increased,  they  only  got  2000/.  to  pay 
th^  debts,  which  is  much  less  than  any  body  would  have  advanced 
them :  The  deed  therefore  could  only  be  entered  into  from  the  distress 
of  tlieir  circumstances.  The  only  question  as  to  the  6000/.  is,  whether 
the  deed  can  affect  it.  —  It  was  not  in  contemplation  at  the  time.  Though 
a  recovery  will  bar  collateral  rights,  it  must  be  intended  so  to  do  at  the 
time. 

Lord  Chancellor.  —  The  first  question  is,  whether  this  is  a  fair  deed, 
and  whether  it  is  possible  to  contend  that  the  term  [*3  was  independent 
of  the  estate,  and  Mrs.  Stephens  can  call  upon  the  trustees  to  raise  her 
portion.  Either  considering  this  as  a  merger,  or  without  taking  the 
doctrine  of  merger  into  consideration,  it  appears  to  me  that  it  is  impos'^ 
sible  to  set  up  a  term  against  such  a  conveyfince.  This  money  would 
not  have  gone  to  executors  or  administrators,  which  shews  that  it  sub-^ 
stantially  unites  with  the  land.  Then  the  question  is,  whether  there  is 
sufficient  ground  to  set  aside  the  deed.  It  was  manifest  it  was  a  hard 
bargain,  but  only  as  far  as  it  affects  Stephens^  who,  having,  under  the 
former  dcjed,  an  estate  for  life  with  a  fee  expectant,  and  there  being  no 
expectation  of  issue,  has  parted  with  his  fee-simple  expectant  for  a  very 
small  consideration.  But  is  that  a  ground  to  set  aside  the  conveyance  ? 
•'— No.— The  cases  are  express  that  the  Court  will  not  set  aside  the 
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^  Cases  AhgueD  and'  DETERMiNfen 

17T8;     '    Conveyance  on  that  ground  oiily.     Undoubtedly,  till  the  year  1760,  th. 
V  ■■  y.  M  ^      Stephenses  were  kept   out   of  possession.     In  1760,  there  was  a  suit 
Stephens       brought  to  try  the  question,  whether  the  possession  of  the  Hanbutys  was 
against         available.     There  was  a  trial  and  a  case  reserved,  and  thereupon  they' 
Batsman.       came  to  the  agreement.     It  is  impossible  to  state  any  gross  surprise. 
There  is  no  doubt  the  bargain  is  unequal;  but  the  whole  is  reduced  to 
this,  that  the  parties  being  apprized  what  they  were  about,  and  hav- 
ing advised  witli  counsel,  have  made  a  bargain  which  now  appears 
unequal.  (1) 

Bill  dismissed.  (2) 

• . 

(1 )  See  the  references  in  the  second  note  to  this  cose. 

(2)  ThebDl  was^not  dismissed.  The  entry  in  R.  L.  is  at  great  length.  Various 
accounts  were  directed,  relative  to  the  estates  and  property  of  the  family ;  and,  on  the 
contrary,  the  defendant  Hanbiiry  consented  to  pay  ^e  plaintiffs  all  the  costs  of  the  suit, 
including  those  the  plaintiff  was  to  pay  to  other  defendants. -^R.  L.  * 


.    • 


mm 


[♦1  HILARY  TERM, 
19  Geo.  3.  1779. 


XIoARE  flfgfl/w^^  CoNTENciN  (1)  and  othcts.  ' 

i    "  (Reg.  Lib.  1778.  A.fol.  211.) 

Where  an  origi-  nft^TE  defendants,  being  conicerned  in  a  speculation  m  tea,  borrowed, 
"*^  ",^^*^i?  by  Laytpn  their  broker,  a  very  large  sum  of  money  of  the  plain- 

*ur^Uo  th  ^^^'  *^^^  bankers,  upon  the  credit  of  the  East-India  Company's  warrants; 
deatli  or  bank-  aft;erwards  the  teas  selling^at  loss,  and  their  produce  not  amounting  to 
ruptcy  of  par-  the  sum  borrowed  upon  the  warrants,  the  plaintiffs  filed  their  bill  agains£ 
ties  will  not  all  the  parties  on  whose  account  the  loan  was  negotiated,  for  payment  of 
support  a  bill  in  ^hg  denciency,  contending  that  they  vere  bound  (though  not  named)  by 
equity.  (1)  ^^  ^^^  ^^  ^j^^j^  broker,  and  stating  the  whole  as  a  partnership  trans- 

action. Only  two  of  the  persons  originally  concerned,  viz,  Dawes  and 
Shuttleworthy  were  now  alive  and  solvent ;  Rof;cr  Staples  died  pending 
the  suit  which  was  revived  against  his  representatives ;  Contencin  was 
become  bankrupt,  and  his  assignees  were  brought  before  the  Court.  It 
was  objected  by  Mr.  Attorney  General,  on  the  part  of  the  defendants, 
that  this  was  matter  merely  at  law  ;  and  that  the  plaintiffs  ought,  upon 
*    .  their  own  stating  of  the  matter  as  a  partnership  transaction,  to  have 

brought  their  action  against  Dawes  and  Shuttleworth,  the  two  surviving 
and  solvent  partners,  who  were  liable  to  the  whole  demand. 

Mr.  Madocks  (for  the  plaintiffs)  contended  that  the  bill  was  well 
brought,  and  cited  Hohtcomb  v.  Rivers,  1  Eq.  Abr.  5.  tit.  Account* 
(1  Ch.  C.  1270  ^^^  ihaX,  in  the  case  of  obligor  and  surety  in  a  bond, 
this  Court  would  entertain  a  bill  against  the  representatives  of  an  obli- 
gor (^),  though  an  action  la^  against  the  surety.  He  cited  Buxton 
V.  Snee^  1  Yesey,  154.  that  principals,  though  not  named,  are  bound  by 

(1)  See  Lord  Eldon  C.  and  Sir  W.  Grant  M.  R.*s^  observations  and  decisions  on 
the  principles  of  this  case,  and  on  the  case  itself,  in  Ek-parte  JCendalt  1 7  Yes.  519.  522 — 5.  ,. 
Devtofmes  ▼.  AbMe,  1  Meriv.  547.  &c. ;  and  Sumner  r,  Powell,  2  Meriy.  SO,  &c. 

(^;  Sc*  the  refierences  in  the  procediof  nott* 
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the  contract  of  their  broken    The  Court  will  order  an  account  [*]  to  bi^ 
taken  of  the  assets  of  the  principal  who  is  dead,  and,  if  they  are  not 
sufficient  to  pay  his  quota,  will  give  the  plaintiffs  a  remedy  against  the 
surviving  principals.     The  case  made  by  the  bill  proves  the  amount  to 
which  the  several  parties  are  liable.    At  law  they  would  be  jointly  liable. 
The  remedy  will  be  to  direct  the  plaintiffs  to  prove  under  the  commission 
of  bankruptcy  and  that  there  be  an  account  of  the  assets  of  the  dead 
person,  and  of  the  shares  of  those  alive  and  solvent ;  and  if  there  be  any 
deficiencies  from  the  dividends  of  the  bankrlipt*s  estate,  or  the  assets  of 
the  dead  party,  then  the  plaintiff  shall  have  a  remedy  for  so  much  against 
the  surviving  solvent  parties.    Then,  will  the  Court  say  you  sliall  only 
have  a  remedy  at  law  against  the  solvent  parties  ?     The  Court  will  pre- 
vent a  circuity  of  actions.      The  consequence  of  our  recovering  at  law 
against  Dawes  and   ShutiletvoHhj  the  solvent  parties,  would  be,  tliat 
they  must  come  into  this  Court,  to  recover  against  the  assignees  of  the 
bankrupt,  and  the  representatives  of  the  dead  party.     There  is  another 
reason  why  this  bill  should  not  be  dismissed,  that  an  account  is  prayed, 
and  must  be  taken,  of  the  interest  of  the  money  lent  by  the  Iloares, 
and  they  must  account  for  what  has  been  produced  by  the  tea-warrants. 
Then,  the  question  is  whether  the  bill  should  be  retained,  with  leave  to 
bring  an  action,  or  an  issue  should  be  directed.    This  depends  upon  the 
right  to  be  ascertained.    Where  the  fact  is  admitted,  and  the  law  only 
in  question,  the  Court  directs  a  case :  If  both  fact  and  law  are  in  doubt, 
then  either  an  issue  or  an  action.     Then,  which  will  be  most  expedient 
in  this  case  ?    In  an  action,  the  representatives  of  the  dead  party,  and 
the  assignees  of  the  bankrupt,  will  not  be  bound ;  the  action  can  only 
-be  against  the  survivors,  it  will  not  be  maintainable  against  the  /  repre- 
sentatives.    In  an  issue,  they  will  all  be  bound.     Where  it  is  nqcessary 
to  come  to  this  Court,  and  the  Court  can  determine  the  matter,  it  will. 
Parker  v.  Dee,  2  Ch.  Ca.  200. 

Mr.  Walker  (on  the  same  side),  to  shew  that  this  Court  would  enter- 
tain bills  to  prevent  circuity  of  actions,  cited  Dolphin  v.  Haynes,  Show* 
Pari.  Ca.  17.  Eq.  Abr.  79.  pi.  3.  S.  C.  and  3  Atk.  406*.  Madox  v. 
Jackson, 

Lord  Chancellor. — It  is  of  great  consequence  that  it  should  be  under- 
stood what  are  the  bounds  .between  tlie  jurisdiction  of  courts  of  law  and 
courts  of  equity,  because  otherwise  much  difficulty  [*]  will  arisQ  frop^ 
parties  being  put  to  a  great  expeuce,  to  try  here  what  should  be  tried 
at  law ;  and,  what  is  worse,  a  paity  would  be  permitted  to  go  on  here 
for  legal  consequences,  ahhough  the  Court  must  send  it  to  law,  to  try 
the  legal  right.  Tlie  question  is,  whether  this  case  differs  an  iota  from 
the  common  case  of  an  action  at  law.  Wliat  do  you  desire?  distribution? 
do  you  not  contend  that  "you  have  a  right  against  all  and  each  of  the 
parties  ?  Here  all  the  equity  is,  that  if  one  party  cannot  pay,  the  other 
shall ;  the  question  is  merely  between  the  defendants.  Can  the  plaintiff 
bring  all  the  parties  before  the  Court,  to  try  the  right  between  them^ 
when  he  has  nothing  of  his  own  to  try?  It  is  true  that,  where  he  has 
an  equitable  demand,  the  plaiotift*  must  bring  all  the  parties  interested 
before  the  Court.  This  bill  is  filed  against  eight  persons,  merely  for  a  re- 
medy for  money  lent  upon  a  joint  contract. —  U  tliey  stood  us  tliey  ori- 
ginally did,  it  is  not  argued,  that  a  bill  would  lie  agamst  all  of  them.  As 
to  an  account,  this  is  only  of  a  repayment  of  money,  and  that  the  money 
for  which  the  teas  sold  shall  be  deducted.  —  As  it  stood  originally, 
therefore,  the  bill  could  not  have  been  supported.  I  think  the  circum-  * 
stance  of  one  of  the  parties  having  died  since  the  bill  was  brought  has 
no  effect  upon  the  case  :  for  although  where  the  bill  originally  states  a 
demand  competent  to  the  jurisdiction,  and  parties  die  pending  the  suit, 
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the  Court  will  decree  an  account  of  assets  against  the  representative^; 
jret,  where  the  original  demand  is  incompetent,  the  mere  death  of  parties 
shall  not  support  a  revivor  of  that  hill,  although  a  subseauent  equity 
which  arises  from  that  circumstance  might  be  a  ground  ot  applicationr 
here.  — I  have  looked  into  all  the  cases,  and  they  arc  totally  different 
from  that  before  the  Court ;  and  I  find  still  greater  difficulty  to  discover 
a  principle,  that  the  plaintiff  can  come  here  merely  because  a  party  is 
dead,  by  which  the  action  is  extinguished  against  him,  and  survives  only 
against  the  rest.    The  cases  are — Bishop  v.  Churchy  2  Vesey,  100.  871* 
BndJacomb  v.  Hanooody  2  Vesey,  265.  (1)  The  whole  question  in  Bishop 
V.  Churchy  was  whether,  the  remedy  being  extinguished  at  law  by  the 
fprm  of  the  contract,  the  partv  should  have  a  remedy  here.    Lord 
Hardxjoicke  expressed  an  idea,  that,  as  it  was  a  partnership  transaction 
in  trade,  there  must  be  a  remedy  against  either.    It  stood  over  upon 
another  point,  that  he  lost  it  by  his  own  laches ;  but  upon  the  examina- 
tion of  ClivCy  it  proved  that  the  executors  had  acknowledged  it  to  be 
their  debt.     Lord  Hardmckc  finally  determined  it,  [♦]  on  the  ground 
that  both  having  undertaken  in  equity,  if  the  plaintiff  could  not  recover 
against  one,  he  should  against  the  other.  (2)     That  is  very  different  from 
this  case,  because  here  is  no  danger  of  tne  debt  being  lost,  there  being 
a  full  remedy  against  the  survivors.    Jacomb  v.  Hanoood  is  not  an  au- 
thority in  this  case.  —  In  that  mentioned  from  the  Court  of  Exchequer, 
(AUport  v.  Thomasy  Gilb.  Eq.  Rep.  227.)  an  action  at  law  would  cer- 
tainly have  lain,  but  the  particular  point  was  not  argued :  the  ship  had 
been  sold,  the  money  arismg  by  the  sale  had,  prob^ly,  been  deposited, 
which  might  or  might  not  have  been  the  cause  of  the  suit.     Tne  case 
in  Atkyns  (Madox  v.  Jackson)  has  nothing  to  do  with  it;  it  is  the  case  of 
a  joint  and  several  bond.    If  the  party  was  competent  to  stand  in  Court 
at  all,  he  should  have  brought  the  other  parties  into  Court.  —  In  this 
case,  there  is  no  circuity  of  suits,  for  if  the  plaintiff  had  recovered 
against  the  surviving  parties,  see  what  would  have  been  saved:  the 
question  of  &ct,  whether  there  was  a  partnership  transaction  would 
have  been  settled  before  the  other  parties  could  have  been  called  upon 
for  contribution :  it  would  have  been  tried  at  the  expence  of  about 
100/.    Here  is  an  immense  quantity  of  pleadings  and  depositions,  and 
an  enormous  expence,  to  brmg  in  question  a  demand  which  is  merely 
at  law. 

Bill  dismissed  with  costs. 

An  action  was  afterwards  brought  against  DatueSy  and  tried  at  GuUd- 
holly  3  Mar.  1780.  when  a  verdict  was  given  for  the  defendant;  and, 
a  motion  being  made  for  a  new  trial,  it  was  upon  argument  discharged. 
Dougl.  356. 

(1)  Sec  the  cases  in  the  first  note  antea. 

(S2)  See  the  references  iu  tlie  first  note  to  this  case,  especially  the  observations  of  Lord 
JEidon  C.  and  the  decision  of  Sumner  v.  Powdl,  2  Meriv.  50. 
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Garth  agaimt  Meyrick.    [I  and  3  Feb.'} 

(Reg.  Lib.  1778.  A.  fol.313.) 

^I^WO  legacies  of  1000/.  each  were  given  in  the  same  will  to  the  same  Two  equal  lega- 
*    legatee ;  the  first  bequest  was,  "  I  give  to  [Afory  Garth}  1000/.  old  <^«|  ">  ^^  "^^ 
**  SmUh'sea  annuities,  to  be  transferred  into  her  own  name ;  —  and  then  ^'  ^2^^**** 
"  toward  the  close  of  the  will,  I  give  to  iMary  Garth}  1000/.  old  Smc/A-  only  o2dSl 
*^  ua  annuities,  as  aforesaid."    It  was  endeavoured  to  support  these  as  past,  (i) 
separate  legacies,  and  that  the  legatee  should  take  both  ;  out  not  allow-        [  •Si  ] 
^  t  (^)     [*J  Secondly,  the  testator  left  the  residue  to  his  six  grandchil-  Residue  to  ax 
dren,  by  their  christian  names,  but  the  name  of  Ann  was  repeated,  and  grandcWWren, 
that  of  EUzabelh mother  grandchild  omitted;  but  it  was  decreed  in  fa-  ^  "^^^ 
v<mr  of  all  the  grandchildren,  and  that  Ann  took  but  one  share,  and  ISother omitted, 
Elizabeth  should  be  admitted  to  the  share  mistakenly  given  to  Ann,  by  all  of  them  shall 
the  repetition  of  her  name.  (4)  take.  (3) 

f  In  the  case  of  Greenwood  v.  Greenwood^  before  Lord  Bathurst,  25  Jan.  1776|  Hester 
Joyce,  by  will,  dated  20  Feb,  I7i3,  gave  **  to  her  niece  Mari/  Cook,  wife  of  John  Cook, 
50OL  ;**  and  afterwards,  in  the  same  will,  among  many  other  legacies,  **  to  her  cousin, 
Mary  Cook,  SOOi.  for  her  own  use  and  disposing,  notwithstanding  her  coverture.**  His 
jMfiddp  declared,  diat  Mary  Cook  was  entitled  to  one  legacy  only,  of  500^.  and  that 
the  same  was  for  her  separate  use.  The  cause  was  reheard  upon  this  point,  16  Dec.  ia 
the  same  jrear,  and  the  decree  affirmed.  As  to  the  effect  of  such  double  legacy  in  a  will 
and  codicd,  see  the  case  of  Ridge$  and  Morrison,  jyoU.  389.  and  Hodey  v.  Hatton,  therv 
cited  and  relied  upon. 

(1)  So  Uolford  V.  Wood,  4  Ves.  76.  79.  91.  The  profession  will  find  the  principles 
in  such  cases,  and  the  distinctions  wcdl  stated*  and  the  nwterial  decisions  collected  in  Mr. 
Roper's  very  useful  work  on  Legacies,  1  vol.  p.  491.  et  seq. 

(S)  "  Declare  that  the  plaint  Af.  G.  b  entitled  only  to  one  legacy  of,  &c.*'— R.  L. 

(3)  See  Standen  v.  Edwards,  2  Ves.  jun.  589.  and  Dowset  v.  Sweet,  Ambl.  175. 

J 4)  "  Declare  that  the  defendant  E.  M.  though  not  actually  named  in  the  said  testator's 
i,  is  nevertheless  entitled  to  a  sliare  of  the  clear  residue,  &c**— R.  L. 


Green  against  Howard.    [6  Feb.} 
(Reg.  Lib.  1778.  A.  fol.233.). 

A  PETITION  by  two  persons  of  the  name  of  Hudson^  to  be  admitted  A  legacy  of 
to  shares  of  4000/.  under  the  following  circumstances:  the  testator  '*^?^?**** 
had  left  this  legacy,  "  I  give  [the  dividends  on]  400tf.  to  my  wife  for  ^jfo*^^, 
"  her  life,  and  after  her  decease  (2)  to  my  own  relations  who  shall  be  ^^A  after  her 
*<  then  alive  [share  and  share  alike."]     There  were  several  legacies  deceaaetothe 
in  the  will,  to  both  first  and  second  cousins.    The  petitioners  were  testator*^  refa- 
second  cousins  to  the  testator,  and  now  petitioned  to  be  admitted  to  ^^^J^j?*^^ 
shares  with  the  next  of  kin.  confinwitorel*. 

Mr.  Ambler  (for  the  petitioners). — In  Jones  v.  Beale,  2  yem,  381.  the  jions  within  the 
Court  would  not  restrain  the  devise,  by  the  statute  of  distribution.  The  statute  of  distri- 
testator  appears  to  have  had  an  equal  regard  for  the  second  cousins  to  bution.  (1) 

(1)  See  Isaac  v.  Defries,  Ambler,  595.  a  P.;  Whithomev,  Harris,  2  Ves.  527.; 
Goodinge  v.  Goodinge,  1  Ves.  23a  ;  Maitiand  v.  Adair,  5  Ves.  231 ;  and  I  Ropfr  on 
L«g.  1L5.  &c.  See  also  Edge  v.  Salisbury,  Ambl.  70.;  Brunsdon  v.  fFootridge, 
ibid.  507. ;  and  ITidnutre  v.  Woodroffe,  ibid.  636,  cited  in  the  note  to  pa^  33.  post. 

(2)  And  in  default  of  appointment  as  to  one  moiety,  he  gave  the  prmcipal  as  above. 
—It  L. 
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n*79*        ^^'^^  '^®  ^^^  ^^^  ^^^  ^''^'»  ^^^  meant  to  extend  his  bounty  beyond  the 
^ '     ^    „  -^      next  of  kin.    It  is  in  evidence,  that  he  used  to  receive  the  second 

Grken         cousins   with  equal  kindness  as  the  first.      If  the  terms  used  carry 

against         any  decisive  meaning,   they   are  more   extensive  than  next   of  kin. 

Howard.       Wherever  there  is  a  doubt  about  the  construction  of  a  will,  the  Court 

will  admit  evidence  of  circumstances,    1  Wms.  144.   Lady  Granville 

against  the  Duchess  of  Beaufort.    As  where  persons  are  iniproperly 

described,  not  only  where  there  are  two  persons  of  the  name  of  c/.  S. 

'  but  even  where  there  is  a  total  mistake  of  tne  name*  2  Wms.  141.  BeaU'^ 

\  moni  V.  Fell. —  So  in  Dowset  v.  Sweet,  1753,  (1)  where  the^testator  had 

[  ♦32  ]  two  sons,  and  gave  to  John  by  the  name  of  [♦]  James,  evidence  admitted 
to  proV!e  he  used  to  call  him  James,  also  in  BridaU  and  Harper* 

Lord  Chancellor.  —  Is  there  one  case  where  the  word  relations  baa 
^een  held  to  mean  more  than  next  of  kin  ? 

>  Mr.  Madocks  (on  the  same  side).  —  If  the  testator  has  marked  an  in- 
tent to  carry  it  further  than  the  statute  of  distribution,  the  Court  will 
do  so:  the  statute  of  distribution  is  only  adopted  by  the  Court  from 
'  necessity.f  He  uses  the  word  cousin  indiscriminately  in  the  will,  for 
first  or  second  cousins ;  and  cousin  is  a  name  of  relationship.  Where 
the  legacy  is  to  vest  at  the  death  of  the  testator  the  statute  applies,  but 
where  it  is  deferred  to  a  remote  period,  it  does  not.  Suppose  the  tes- 
tator left  a  first  cousin,  and  the  child  of  the  first  cousin ;  if  the  parent 
died  in  the  life-time  of  the  tenant  for  life,  the  representative  would  not 
^ke,  because  the  condition  precedent  did  not  take  place. 

Lord  Chancellor.  —  That,  under  all  the  determinations,  would  be  a 
elapsed  legacy. 

Mr.  Scott  (on  the  same  side).  —  Upon  the  construction  of  confining  it 
to  the  statjute,  this  would  be  making  a  will  merely  to  die  intestate, 
.lliere  is  a  difference  where  there  is  a  wife,  because  the  wife  would  not 
take  under  such  a  devise ;  but  here  it  would  be  a  pure  intestacy.  As  to 
the  evidence  of  his  treatment  of  the  cousins  being  admissible,  I  have  no 
case ;  patent  ambiguities  are  not  to  be  helped  b}r  averments,  but  evi- 
dence may  be  given  of  facts,  dehors  the  will,  which,  by  words  in  the 
will,  appear  to  liave  been  in  the  contemplation  of  the  testator.  —  This  is 
founded  in  reason.  The  value  of  an  estate  is  dehors  the  will :  but  if  the 
testator  refers  to  it,  the  evidence  of  it  is  admissible  j;.  This  seems  to 
introduce  the  nu,mber  and  age  of  the  cousins,  for  he  seems  in  another 
part  of  his  will  to  refer  to  the  probability  of  there  being  enough  of  them 
to  exhaust  a  fund  of  2500/.  which  he  gives  to  his  wife,  to  be  distri- 

L  *^3  J  buted,  by  her,  among  his  own  [*]  relations^  in  shares  of  no  more  than  250/. 
feach ;  he  must  therefore  expect  there  would  be  ten  alive.  —  There  were 
fifleen  at  the  time  of  his  making  his  will,  of  whom  five  only  have  sur-^ 
vived  his  wife.  He  seems  to  have  meant  persons  to  take,  more  numerous^ 
than  his  next  of  kin.  The  case  of  Honewood^s  will  (3)  shews  that  the 
Court  will  effectuate  such  an  intention,  though  more  remote ;  there  the 

(f )  Upon  this  principle  was  the  xlccision  In  the  case  of  General  II(meywood*s  will  (2)^ 
mentioned  afterwards  by  Mr.  ScoUt  and  that  in  GreenuHxttl  and  Greenwood  (cited  ante, 
p.  30.  n.)  when  it  came  on  for  further  directions,  14  ^jnil,  I779«  where  Hester  Jo^ce, 
by  a  codicil,  gave  the  residue  to  be  divid^  between  her  relations ;  tha^  is,  ihc  Greeti- 
woods,  the  Everits,  and  the  Dows.  The  Events  were  not  within  the  degree  of  relationship 
Kmited  by  the  statute,  but  were  deemed  to  take  jointly  with  the  Greenwoods  and  Dotosp 
who  were.  * 
^  ^  As  to  this  point,  see  the  .case  of  Fotinereau  v.  Poyntx,  jhuI.  472. 


(1)  Ambl.  175. 

(2)  Bennet  v.  HoneyU'Ood,  reported  AmbL  708. 
(6)  Bennet  v.  Honeywood,  Ambl.  708. 

^ords 
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words  were,  **  to  my  relations,  however  distant,  who  shall  claim  withia         1779. 
**  two  years."  ^ '  -\  ^  i* 

Lord  Chancellor.  —  It  would  be  very  difficult  to  draw  a  line  in  favour         Grekm 
of  the  second  cousins  against  those  who  are  more  remote.    If  you  once        against 
go  beyond  the  statute,  it  must  extend  to  every  person  who  can  make       Howaed. 
any  claim.     It  must  be  confined  to  the  statute,  that  is  to  one  class  under 
it,  for  the  wife  cannot  claim,  the  statute  providing  for  her  by  the  name 
of  wife ;  therefore,  such  a  will  is  not  totally  inofficious,  for  it  shuts  out 
the  wife.  (1)     When  first  these  cases  came  before  the  Court,  the  Court 
said,  that  to  avoid  inconvenience,  the  best  way  was  to  adUiere  to  the 
statute.    Probably  the  first  cases  were,  where  the  testators,  having  ex- 
hausted the  persons  whom  they  meant  as  objects,  intended  the  rest  for 
those  to  whom  the  law  would  give  it.    The  Court  has  said  in  the  same 
moment,  that  the  claimants  shall  not  always  take  in  the  proportions  of 
the  statute,  but  as  the  testator  had  directed ;  as,  where  there  have  been 
brothers  and  brothers'  sons,  these  last  took  not  by  representation,  but 
per  capita.  (2)     So  where  the  testator  has  said,  to  relations  according  to 
their  greater  need,  the  Court  has  shewn  particular  favour  to  one.  (3) 
Here  the  testator  certainly  knew  that  the  word  relations  signified  more 
than  next  of  kin.     The  evidence,  if  admitted,  could  go  no  further  than 
to  shew  that  he  knew  this.     The  sense  of  the  words,  as  fixed  by  legal 
authority,  is  not  to  be  altered  by  the  language  held  on  any  occasion  by 
the  testator,  or  by  his  behaviour.     There  is  no  particularity  in  this  will 
to  alter  the  sense  of  tlie  word  relations.    It  must  be  among  tliose  enti- 
tled under  the  statute.     Thomas  v.  Hole  is  a  stronger  case  than  this ;  as  ' 
it  is  reported  in  Forrester,  (251.)  the  bequest  was  to  all  the  relations,  f 

Petition  dismissed. 

(f^  In  the  case  of  Widmore  v.  Woodroffc,  [Ambl.  QoG.]  cited  ante,  p.  13.  n.  one  of  the 
questions  was  as  to  the  third  part  of  the  residue,  which  was  given  to  the  testator's  most  ' 

necessitous  relations,  by  his  father's  and  mother's  side.  The  plaintiff,  Martf  iroodroffe, 
was  the  nearest  relation  on  the  fatlier's  side  (his  brotlier's  daugliter) ;  and  related  also  on 
the  motfaer*s»  but  not  so  nearly  as  two  of  the  defendants.  Lord  Canulen  held  himself 
bound  by  the  statute  of  distributions,  and  decreed  that  third  part  to  the  plaintiff,  excluding 
the  persons  more  distant. 

(1)  Vide  WoricUy  v.  Johnson,  3  Atk.  758.;  Dani's  v.  Baiif/y  1  Ves.  84.  ;  and  Grn^ 
nek  Y.  I>ord  Camdtti,  14  Vcs.  37*2.  S.  l\  So  a  husband  cannot  claim  in  any  such  right 
to  his  wife.    Jiailey  v.  Hn;;ht»  18  Vcs.  49.  &c.;  affirmed  by  Lord  Eldon  C.  1  Swanst.3^ 

(2)  Thofnas  v.  I/aL%  Forr.  251. 

(3)  See  Gowcr  v.  Afaimtfaring,  2  Ves.  87.  110. 


[♦34] 
[*]  Jameson  against  Skipwith  and  others.  (2)  [S.  c.  i  Bro- 

^   -^  ^  ^  ^  P.  C.  355. 

(Reg.  Lib.  1 778.  A.  fol.  227.)  ^*'"^-  ^'^ 

A  BILL  filed  by  the  plaintiff,  as  a  creditor,  against  the  defendants,  the  Bill  filed  by  a 
executors  of  the  late  Godfrey  Baghal  Clark,  Esri.  for  an  annuity  of  ^^^""J^^ 
'M)L  for  the  plaintiff's  life:  Mr.  Clark,  having  by  his  will  charged  his  fo^Sso^^e. 
estate  with  all  his  "  debts  by  bond,  mortgage,  or  simple  contract."  The  against  the  cxe- 
case  upon  evidence  appeared  thus :  the  plaintiff,  in  1753,  was  retained  cuton  of  the 
by  Godfrey  Clark,  the  father  of  the  testator,  as  a  tutor  to  his  son,  then  at  pupil,  supported 
Paris,  at  a  salary  of  100  guineas  a  year  (though  4his  salary  was  fre-  ^^^'^^"' 

nuity,  (but  without  any  specific  length  of  time  named)  (1),  dismiwed  without  costs.  (2) 

(1)  See  Clifiam  v.  Cooke,  I  Scho.  and  Lefroy,  22.  &c. 

(2)  lliift  decree  was  afl^nncd  in  Dom.  Proc.     See  1  Bru.  l\  C  376.  Svo.  edition. 
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quently  ih  arrear),  and  had  his  board  and  entertainment  in  Mr.  Clark*B 
house,  when  in  England,  or  wherever  Mr.  Clarky  jun.  his  pupil  resided. 
This  continued  till  1763.  In  1763,  after  Clarke  jun.  came  of  age,  Mr. 
Jameson  travelled  with  him  into  Italyy  and  continued  to  attend  him  till 
1767 ;  instead  of  100  guineas  a  year,  he  had  now  200/.*  in  this  manner ; 
the  father  (who  was  tenant  for  life,  remainder  in  fee  to  the  son)  made  the 
son  an  allowance  of  1000/.  a  year,  but  it  was  understood  between  them 
and  by  the  plaintiff,  that  200/.  of  that  sum  was  for  the  plaintiff.  During 
the  time  they  were  abroad,  Clarky  jun.  ran  500/.  in  debt  to  Jamesony  for 
arrears  of  the  200/.  and  21  Junc^  1766,  gave  him  a  note  for  that  money, 
and  from  1767,  th'e  salary  was  again  paid  by  the  father.  In  1768^  and  at 
various  subseauent  times,  sever^  letters  were  written,  both  by  the  father 
and  son,  in  wnich  it  was  said  the  security  tioas  preparing  to  be  executed  by 
thejather  and  son,  and  several  other  references  were  made  to  the  annuity* 
Afterwards  the  father  took  an  account  of  the  arrears  due  upon  both  an- 
nuities, and  of  mpney  due  upon  a  bond  he  had  before  given  for  arrears, 
and  money  lent  to  him  by  the  plaintiff.  —  Several  accounts  were  after- 
wards made  out  by  the  father  from  time  to  time,  after  Jameson  had 
quitted  the  family,  in  which  credit  was  ^ven  him  for  sums  due  upon  this 
annuity.  March  80,  1774?,  Godfrey  Clark  the  father  died.  After  his 
death,  Clark  the  son  paid  two  quarterly  payments  (which  were  due  be- 
fore the  father's  deatli)  of  the  200/.  a  year,  and  in  November,  1774>,  an 
account  was  taken  of  the  arrears  of  both  annuities,  and  of  his  500/.  note ; 
amounting  to  2400/.  for  which  he  gave  the  plaintiff  a  bond,  dated  9  X)^- 
cember,  in  that  year.  December  26,  1 774,  Godfrey  Bagnal  C-lark  died, 
having  made  a  short  will  containing  (he  charge  m  question. 

[♦]  Mr.  Attorney  General  (for  the  plaintiffs). — The  question  is,  whether 
the  plaintiff  can  make  out  a  claim  in  equity  as  a  creditor  upon  good  con- 
sideration against  the  estate.  By  the.  statute  o£Eliz.  a  good  and  valuable 
consideration  must  be  such  a  consideration  as  has  a  value  and  measure 
in  money ;  but,  where  there  is  no  competition  with  creditors,  and  the 
demand  is  i^ainst  the  parties  themselves,  a  meritorious  consideration  is 
sufficient.  The  plaintiff's  time  and  attention  would  be  a  sufficient  con* 
sideration,  in  a  deed,  not  to  make  it  nudum  pactum,  —  In  the  letters  tliey 
acknowledge  that  consideration ;  the  mode  of  rewarding  it  they  settled 
at  200/.  a  year,  and,  when  he  did  not  receive  the  money,  they  made  up 
the  account  and  gave  him  a  bond  carrying  interest,  and  the  son  gave  a 
note  for  the  500/.  If  it  is  said  there  is  no  proof  that  it  was  to  be  for  the 
life  of  the  preceptor.  It  must  be  so,  for  what  the  father  and  son  could 
grant.  —  Why  give  a  charge,  unless  it  was  for  his  life  ?  they  might  pay 
without,  during  their  own  lives,  and  therefore  must  mean  that  it  should 
bind  successors.  In  this  Court,  I  do  not  say  it  could  stand  if  we  were  in 
competition  with  creditors ;  but  when  they  arc  paid,  the  next  class  of 
demands  are  those  upon  good  consideration,  though  not  valuable  in  the 
sense  of  the  statute:  and  this  especially  aeainst  volunteers. (1)  In  Dr. 
Young »  case,  upon  the  Duke  of  Wharton  %  estate  —  (Stiles  against  the 
Attorney  Genertu,  2  Atk.  152.) — Dr.  Young  had  a  bond  from  the  Duke  of 
Wharton,  for  his  attendance  upon  him  whilst  abroad,  and,  the  estate 
being  forfeited,  the  Crown  granted  it  to  Lady  Jane  Cook,  the  Duke's 
sister,  charged  with  the  Duke's  debts.  Lord  Hardwicke  said,  in  deter- 
mining upon  Dr.  Youne*8  claim,  that  there  was  nothing  in  it  to  make  it 
strictly  a  debt,  anc^. that  the  estate  was  liable  only  to  valuable  debts; 
that  it  was  upon  very  good  consideration,  but  he  would  not  allow  a 
creditor,  upon  mere  good  consideration,  to  come  in  competition  with 
creditors  for  valuable  consideration :  but  reserved  the  consideration  of 


(!)  Sec  the  arguments  in  the  Uoum  of  Lords,  I  Bro.  P.  C  381,  2.  8vo.  cdiUoiC 
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the  doctor's  cl^m  till  the  account  was  taken ;  and  then,  diere  being  a  1779. 
•urpltis,  he  was  paid.  —  In  the  case  of  Lady  Mary  Herbert  against  ^url 
Pawisy  Aprily  1776,  6  Brown's  Park.  Cases',  102.(1)  several  of  the  con- 
siderations were  not  of  any  kind  of  value,  and  could  not  be  estimated  in 
money,  and  therefore  would  not  have  given  her  any  rank  as  a  creditor. 
Lord  Chancellor.  —  Did  not  the  Hoiue  of  Lords  take  some  of  those 
considerations  to  be  valuable  ? 

[•]  Mr.  Ambler  (for  the  defendants).  —  The  letters  amount  to  no  more 
thaii  that  the  father  had  an  idea  of  giving  the  plaintiff  an  annuity,  but 
indefinitely.  The  payment  does  not  amount  to  a  promise.  Ail  thatj 
rassed,  as  to  preparing  the  security,  was  in  the  life-time  of  the  fether. 
The  whole  does  not  amount  to  such  a  promise  as  either  a  court  of  law,  or 
this  court  could  compel  them  to  perform ;  it  is  merely  an  intention,  not 
an  actual  agreement.  The  performance  of  a  promise  cannot  be  com- 
pelled at  law  without  some  consideration.  This  Court  has  frequently 
refused  to  perform  voluntary  agreements,  even  where  steps  have  been 
taken  towards  putting  them  in  execution.  1  Cha.  Ca.  302.  In  Dr. 
Young*^  case  there  was  a  bond.  A  voluntary  bond,  or  note  so  given, 
should  be  postponed  to  all  debts.  The  case  of  Lady  Mary  Herbert  had 
very  meritorious  considerations.  Here  it  is  too  uncertain  for  the  Court 
to  say  what  duration  the  annuity  was  to  have ;  it  is  quite  sufficient  to  say 
the  darks  meant  it  for  their  own  lives.  In  17?4,  Godfrey  Bagnal 
Clark*%  will  was  made :  that  was  a  proper  time  to  have  given  the  annuity, 
which  was  not  necessary  to  be  done  by  deed,  —  he  gave  by  his  will  an 
annuity  of  400/.  to  his  brother,  and  of  25/.  to  a  servant,  and  tnen  charged 
the  estate  with  his  debts.  Here  was  no  contract,  no  consideration :  it  is 
uncertain,  and  not  sufficient  to  bind  the  real  estate. 

Mr.  Price  (on  the  same  side).  —  There  are  two  grounds  laid  in  the 
bill,  neither  of  which  is  proved :  first,  that  the  engagement  was,  at  first, 
made  by  the  plaintiff  in  hopes  of  a  permanent  provision ;  secondly,  that 
be  had  refused  other  engagements.  This  is  stripped  of  every  arcum- 
stance  that  has  been  relied  upon  in  other  cases.  A  court  of  equity  must 
have  certain  precise  grounds  for  carrying  any  thing  into  execution.  In 
all  tlie  receipts,  it  is  treated  as  a  yearly  payment,  a  mere  yearly  bounty  ^ 
at  the  will  of  the  giver.  Lady  Mary  ffprbert*s  case  was  solely  this :  she 
was  entitled,  as  eldest  daughter,  to  administration  to  her  father  the 
Marquis  of  Poms  ;  Earl  Powis  obtained  administration,  and  there  was  a 
promise  that,  if  she  would  renounce,  the  terms  should  take  place. 
There  was  also  a  dispute  about  the  guardianship  of  her  niece,  whom 
Lord  Poms  wanted  to  marry,  and  Lady  Mary  procured  Lady  Herbert 
of  Cherbury  to  be  appointed  guardian,  by  whose  consent  the  match 
[*]  took  place.  These  were  the  considerations.  -}-  It  is  impossible  to  con-  [  ^37  3 
ceive  the  Clarh  thought  of  a  permanent  provision  for  Jameson. 

Mr.  Mansfield  (on  the  same  side).  —  The  first  question  is  whether 
here  is  any  debt,  any  engagement  to  pay  to  the  plaintiff  an  annuity  for 
his  life  ?  —  No  such  engagement  appears  by  the  letters,  nor  by  whom  it 
was  to  be  paid,  only  that  the  son  was  to  speak  to  the  steward  about  a 
charge,  but  to,  or  by  whom,  does  not  appear.  It  is  enough  that  there  is 
nothing  certain,  or  fixed,  in  evidence.  It  was  merely  to  be  a  reward  for 
past  services ;  then  it  is  nudum  pactum,  and  would  not  support  an  action. 
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f  There  were  also  other  considerations  in  that  case,  such  as  Lady  Martf  declining  die 
place  of  dame  tffumneur  to  the  Queen  of  France  (which  she  had  solicited),  upon  tlie 
Sari's  promise  to  pay  the  annuity.  Sec  the  case  at  large,  6  Brown's  Parlt.  Cases,  p.  102. 
[and  I  Bru.  P.  C.  355.  &c.  8to.  edition.] 


1)1  Bro.  F.  C.  JJJ   Gvo.  edition. 


much 


^Y  Cases  Argued  and  Determined 

• 

1779.        much  less  such  a  claim  as  this.    It  is  not  very  accurate  to  state,  that  a 

•^  JM  ^    _■*     consideration  which  would  be  sufficient  in  a  deed  would  be  so  here.  — * 

.JAMISON       Considerations  are  not  necessary  to  deeds,  if  there  is  no  bad  consider- 

agamtt        ation  to  vitiate  them,  as  in  Cray  v.  Rooke,    (Forrester,  153.)     This  is  the 

Saarwnn'      only  view  in  which  considerations  are  important  in  deeds.     Past  services 

are  not  a  consideration  at  law,  nor  in  this  court.    Your  Lordship  will  not 

convert  such  a  consideration  as  this  into  a  debt,  and  charge  the  lands 

with  it  under  this  will. 

•Mr.  Madocks  (for  the  trustees).  —  Where  the  party  lies  by,  and  does 
not  make  his  claim  in  the  life-time  of  tlie  person  by  whom  the  contract 
should  be  performed,  equity  will  not  afterwards  assist  him.  This  is  not 
an  agreement  to  charge  tlie  estate  either  by  the  father  or  the  son,  nor  is 
it  so  stated  in  the  bill.  It  is  a  claim  of  an  assumpsit  on  a  promise  that 
,the  plaintiff  should  have  an  annuity  for  his  life,  and  the  fact  of  payment 
is  all  from  which  the  Court  is  to  infer  the  contract.  It  is  a  mere  personal 
promise  either  from  the  father  or  the  son. 

Mr.  Attorney  General  (in  reply).  —  We  are  not  praying  a  remedy 
against  creditors  for  valuable  consideration,  but  only  the  execution  of  a 
trust,  created  by  the  will  of  Godfrey  Bflgnal  Clark,  for  the  payment  of 
all  his  just  debts,  whether  by  simple  contract,  or  otherwise,  and  against 
volunteers  who  take  under  the  same  will.  We  are  not  contending  that 
this  could  be  enforced  at  law  against  Clark,  but  that  it  is  what  he  und^r- 
.  [  ♦38' ]  stood  as  a  debt.  [*]  Dr. Youngs  case  fully  founds  me  in  this  distinction* 
It  was  a  bond  purely  voluntary,  for  a  good,  but  not  valuable  consider* 
-ation.  Lord  Hardxvicke  laid  down  the  distinction  between  debts  for 
valuable  consideration  and  just  debts ;  and  that,  after  debts  on  valuable 
considerations,  those  ought  to  be  considered  which  were  upon  honourable 
considerations,  and, which  a  man  ought  to  pay,  though  he  could  not  be 
compelled.  It  is  material  that  this  annuity  came  out  of  the  son'^ 
allowance.  The  father  was  only  tenant  for  life,  and  so  meant  to  make 
it  a  family  debt.  Upon  altering  that  method,  a  security  was  thought  of 
—  tp  be  entered  into  by,  whom  ?  by  both  — » they  both  must  join  in  order 
to  do  it. 

Lord  Chancellor,  —  The  words  of  the  charge  are,  "  all  my  debts 
**  by  mortgage,  bond,  or  simple  contract."  In  1753,  it  would  have 
been  a  claim  only  against  the  estate  6f  Godfrey  Clark:  and  it  would  be 
impossible  to  say,  that  there  was  any  engagement  for  valuable  consider- 
ation with  Godfrey  Clark,  Had  the  plaintiff,  when  he  came  into  the  ser- 
vice, stipulated  for  the  two  payments,  it  would  have  been  a  valuable  con- 
sideration, but  it  would  [only]  have  affected  the  father's  estate ;  from 
whence  it  could  not  be  received,  for  the  estate  is  deficient.  On  the  part 
r  of  the  son,  there  is  no  evidence  to  prove  any  agreement,  or  what  the  an- 

nuity was  to  be.  —  Every  part  of  valuable  consideration,  and  every  form 
•of  stipulation,  seems  to  be  wanting.  No  bond  is  given  by  the  son  for  the 
annuity ;  therefore  it  is  not  to  be  contended,  that  it  could  be  recovered 
against  the  son,  or  his  heir  adversely.  If  a  bond  is  given  pro  turpi 
causa,  or  which  is  subject  to  be  rescinded,  the  bond  is  no  security,  — 
but  if  it  is  given  gratuitously,  it  may  be  recovered  at  law:  in  this  Court 
it  will  be  postponed  to  creditors,  but,  at  law,  there  is  no  such  defence. 
This  Court  postpones  the  gratuitous  bond,  it  repels  it  from  its  rank,  from 
Its  not  bavins  a  valuable  consideration,  but  the  Court  has  never  raised 
an  act  to  an  higher  rank  on  account  of  its  consideration.  If  the  grant 
in  the  Duke  ot  Wharton  s  case  had  been  in  the  words  of  this  will,  volun- 
tary bonds  might  have  been  recovered.  The  question  is,  whether  this  is 
a  debt  by  mortgage,  bond,  or  simple  contract ;  it  is  totally  impossible 
'in  a  legal  sense  that  it  should  be  either :  the  outside  that  can  he  made  of 
it  is  that  there  voas  ati  intent  to  carry  on  the  payment  to  the  deatli  of 

Jameson, 
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Jameson.  I  suspect  there  was  such  an  intention,  but  it  is  impossible  to 
gather  it,  farther  than  as  a  suspicion, —  [*]  there  is  not  enough  in  the 
correspondence  to  be  called  proof.  The  bill  must  be  dismissed,  as  not 
having  made-out  the  intention  of  the  son,  by  th^  words,  to  charge  the 
estate  with  any  debts,  but  mortgage,  bonds,  or  simple  contracts ;  or 
that  it  was  his  intention  to  charge  the  estate  mth  200/.  per  annum  for 
Jameson'^ /f/e.  (1) 

Bill  dismissed  without  costs. 

Decree  affirmed  in  the  House  of  Lords,  14th  March^  1780.  (5) 

(1)  The  decree  declared,  **  that  the  annuity  did  not  come  under  the  description  of 
■nj  of  the  debts  directed  by  the  testator's  will  to  be  paid ;  nor  was  it  a  debt  on  mortgage, 
bond,  or  simple  contract,  or  a  debt  or  incumbrance  existing  and  charged  upon,  or  affect-: 
lOg  his  real  estate.     See  1  Bro.  P.  C.  381.  8vo.  edition,  and  IL  L. 

(2)  Vide  1  Bro.  P.  C.  376.  &c.  8vo.  edition. 
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Pratt  against  Tessier.    [13  April.'] 
(Rfg.  Lib.  1778.  A.  fol.  256.) 

npHE  plaintiff  having  filed  his  bill  for  a  discovery,  the  defendant  put  in 
-■■  his  answer,  to  which  the  plaintiff  took  a  great  number  of  exceptions.  • 
These  being  referred  to  Master  Pechel,  he,  thinking  them  all  frivolous, 
reported  the  answer  sufficient.  Upon  this  the  plaintiff  amended  his  bill, 
by  striking  oiit  the  whole  charging  part  and  the  interrogatories  grounded 
upon  it ;  and,  upon  the  answer  coming  in  to  this  amended  bill^  the  • 
plaintiff  took  70  exceptions  to  this  answer.  (4) 

-  Mr.  Mansfield  (for  the  defendant)  moved,  that  this  second  set  of  ex- 
ceptions should  be  referred  to  the  same  Master  to  whom  the  former  set 
had  been  referred  ;  which  was  opposed  by  the  plaintiff's  counsel,  who  in- 
sisted that  the  alterations  were  such,  that  this  was  quite  a  new  bill,  and 
any  other  Master  as  competent  to  judge  of  the  relevancy  and  sufficiency 
of  the  parts  referred,  to  Jn  the  answer  against  which  exceptions  had  been 
taken,  as  the  Master  to  whom  the  former  exceptions  were  referred.. 
But  Lord  Chancellor  said,  that  as  the  allegations  m  the  former  part  of 
the  bill  were  the  same,  and  the  other  matter  must  be  connected  with  it, 
it  was  better  the  second  exceptions  should  be  referred  to  the  same 
Master  with  the  first,  and  therefore  granted  the  motion. 


HaU,  l8t  Seal    ' 
befofe  Eatter 
Term. 

Exccptumt  to 
answer ;  the  an* 
swer  reported 
sufficient;  plain- 
tiff ibnen(&, 
upon  answer 
coming  in ;  70 
exceptions 
taken;  modon 
that  these  excep- 
tions be  referred 
to  the  same 
Master  with  the 
former  set, 
granted.  (3} 


(3)  See  Partridge  v.  Haifcmjl,  1 1  Ves.  570.  4"^  Note  Lord  Eldon  C.'s  observations 
on  the  principal  case,  ibid.  575.'a%  to  the  point  of  practice.  See  also  Maxarredo  v.  Mait^ 
iand,  3  Modd/  Rep.  66, 

(4)  And  obtained  an  order  for  referring  them  to  another  Master,  without  having 
notioed  the  proceedings  before  Master  FecM. — R.  L. 
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[Waring  v.  Hotham.] 


(8.  C.  2  Difck.  The  Parish  of  St.  Luke,  Old-Street,  against  The  Parish  of 
5sa  St.  Leonard,  Shoreditch.    [22  ApriLl 

^^•J  (Reg.  Lib.  1778.  B.  fol.  382.) 

Bill  wU  not  Im  A  BILL  file4  by  the  parish  plaindfis,  in  order  to  have  an  issue 
to  ham  to  iwie  -^  directed  to  describe  and  ascertain  the  boundaries  between  it  and  the 
^TJ^y***  adjoining  parish,  the  defendants.  The  cause  being  heard  at  Lincoln' s^  Inn- 
JJJ^^^J^  Hallf  Lord  Chancdlor  doubted  whether  a  bill  would  lie  for  this  pur- 

(t>       pose,  and  ordered  the  counsel  for  the  plaintifi  to  look  into  the  pre- 
cedents and  speak  to  it  in  term.    And  coming  on  now, 

Mr.  MndocKS  and  Mr.  Macdonald(in  support  of  the  bill)  said  there  were 
several  cases  in  which  such  bilk  were  proper,  and  cited  Lethulier  v.  Lord 
CastUmain^  on  the  boundaries  of  the  manors  of  Aldersbrooke  and  Wan' 
steady  Sel.  Ca.  L.  King,  60,  (12  Vi.267.  pi. 29.)  Also,  a  similar  issue  waa 
directed  in  Btnoes  v.  Lord  DaMngtony  1755*  The  bill  lies,  as  tending  to 
prevent  a  multiplicity  of  suits.  In  the  Mayor  of  York  against  PUking- 
imh  Lord  Hardwiche  allowed  the  demurrer  because  there  was  no  pri- 
vity, but  afterwards  changed  his  opinion,  and  over-ruled  the  demurrer. 
(1  Atk.  282.)  (2)  There  Lord  Hardxuicke  laid  down  in  what  cases  bills 
'  of  peace  were  proper ;  such  as  in  the  case  of  duties,  where  many  per- 
sontf  are  interested  who  are  not  before  the  Court.  Such  a  bill  is  proper 
{or  tithes.  Brown  v.  Vermudeny  1  Ch.  Ca.  272.  So  for  a  suit  to  a  milly 
^^  Sir  Liond  PiUdngtonu  case  in  the  dutchy.  So  for  settling  general 
fines  to  be  paid  by  the  tenants  of  a  manor.  Cotoper  v.  Clarke  3  Wms.  155. 
though  not  for  a  single  copyholder,  to  pay  a  reasonable  fine.  Duke  of 
Somerset  v.  France^  Fortesc.42. — ibid.  44. —  In  2  Atk.  4*88,  Lord  2Vyn- 
him  V.  Herbert,  it  is  laid  down  that  where  the  right  cannot  be  settlea  in 
[  Ml  ]  one  or  two  actions,  the  party  may  come*  to  this  [*]  Court  at  first.  — 
The  case  of  Webb  v.  Conij/ers  (3)  was  also  mentioned,  as  an  instance  of 
such  a  bill  between  two  loros,  to  try  the  boundaries  of  their  manors, 
but  it  appeared  the  bill  was  dilsmissed. 

Lord  Chancellor  said,  if  he  should  entertain  a  bill  and  direct  on  issue 
in  such  a  case  as  this,  he  did  not  see  what  case  would  be  peculiar  to  the 
courts  of  law.     He  did  not  know  how  to  extract  a  rule  from  the  Mayor 

(1)  As  to  boundaries  of  manors,  which  are  on  the  same  principle,  sec  Wake  v. 
Confers,  2  Cox*s  Rep.  560.  and  S.  C.  I  £den*s  Rep.  551.  It  appears  from  thence, 
that  where  courts  of  equity  have  interfered  to  settle  boundaries,  the  soil  itself  has 
been  in  question,  or  else  to  prevent  a  multiplicity  of  actions.  See  1  Eden,  555.  557. 
note ;  and  particularly  Atk^  v.  Hatton,  2  Anstr.  5S6,  595. ;  and  Wmierton  v.  Lord 
£granoiU,  cit.  ibid.  587.     See  also  Sjteer  v.  Crawler ,  2  Meriv.  410. 

(2)  In  the  principal  case,  Lord  Thuriow  concurred  in  thejirst  opinion  of  Lord  Hard- 
wicke  on  the  case  dted,  and  doubted  his  ultimate  decision.     2  Anst.  595. 

(5)  tfake  v.  Conyers,  2  Cok's  Rep,  360,  and  1  Eden's  Rep.  551.  cited  antea,  in  the  fir&t 
note. 

of 
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of  York  axxAPUkington.H)    Where  there  was  a  common  right  to  be         1779. 
tried,  such  a  proceeding  was  to  be  understood  ;  the  boundary 'between      ^_,-\  i_^ 
the  two  jurisdictions  was  apparent.     That  is  the  case,  where  the  tenants      St.  Luke's 
of  a  manor  claim  a  right  of  common  by  custom,  because  the  right  of  all         agatnu 
the  tenants  of  the  manor  is  tried  by  trying  the  right  of  one  ;  but,  in  this  ^'  L«oiiari>*s, 
case,  he  saw  no  common  right  which  the  parishioners  had  in  the  boun- 
daries of  the  parish.    It  would  be  to  try  the  boundaries  of  all  the 
parishes  in  the  kingdom,  on  account  of  the  poor  laws.     He  apprehended 
these  issues  had  usually  been  directed  by  consent  of  the  parties.  —  Me 
therefore  dismissed  the  bill.  (2) 

(1)   Vide  2  Anstr.  395.  and  note  (2)  antea. 

(S)  It  was  dismissed  without  costs,  see  Reg.  Lib.  In  Atkins  v.  Hatton,  2  Anstr.  395. 
Lcnnd.  Chief  Baron  Macdonald^  speakins  of  this  case,  says,  "  llie  note  in  Brown 
"*  is  bj  no  means  fiiU.  It  was  uCpon  a  biU  brought  by  the  Parish  of  iSK.  Lvktt  to  avoid 
"  confusion  in  making^  their  rates,  and  prayed  a  commission  to  fix  their  boundaries  for 
**  that  purpose.  A  number  of  houses  had  been  built  upon  land  formerly  waste,  and  it 
*'  was  doubtful  to  whidi  parish  each  part  of  the  parish  belonged.  Lord  Thurlow  re- 
<*  fused  to  interfere,  and  obsenred,  that  the  greatest  inconvenience  might  arise  from 
**  doing  so ;  for  if  that  commission  were  granted,  and  the  bounds  set  out  by  the  com- 
"  missionerB,  any  other  parties,  on  a  different  ground  of  dispute,  might  equally  w^ll 
'*  dahn  another  oommiisaon ;  these  other  commissioners  might  make  a  diflerent  return, 
'<  and  ao,  in  place  of  settling  differences,  endleia  confusion  woidd  be  created.** 


the 


Shirley  against  Earl  Ferrers.     [24  ApriW] 

(Reg.  Lib.  1778.  B.  fol.  322.) 

TAWRENCE  Earl  Ferrers,  whilst  in  the  Totoer,  charged  his  estate  Money  raised 
with  6000/.  which;  being  raised  upon  the  land,  was  invested  in  the  by  deed  upon 
funds,  in  the  name  of  the  Rev.  Walter  Shirley ^  his  brother,  in  trust  to  **°f*,*?^  I"" 
pay  certain  sums  to  the  widow  and  children  of-  Johnsouy  (whom  JJ^^a^o^ 

the  Earl  had  killed,)  the  remainder  to  pay  off  certain  debts,  (some  by  tee,  to  pay  debts, 
specialty  bearing  various  rates  of  interest,  and  others  by  simple  contract) ;  the'readne  to 
tne  residue  to  his  own  use.    The  late  Earl  contested  the  right  of  the  theuaeofth« 
drufitee  to  raise  the  money,  in  conseouence  of  which  it  lay  in  the  funds  *"»*«*•  thesis*- 
till  a  decree  was  made  in  favour  or  the  trust,  and  a  reference  to  the  5^)to»re^ 
Master  to  settle  the  several  claims.    A  question  arose  before  the  Master,  changed  in  their 
whether  the  simple  contract  creditors  should  have  interest,  the  fund  nature,  and 
which  was  for  their  benefit  having  produced  interest.    The  Master  therefore  shall 
thought  the  matter  not  before  him,   and  reported  only  their  original  ^^  *^  "^ 
simple  contract  debts  due,  xvithout  interest.     Upon  an  exception  to  the  [^tors  had^ 
Master's  report,  ...  .filed  bills,  and 

[*J  Mr.  Mansfield  (for  the  creditors)  insisted  this  provision  was  equi-  obtained  t^parate 
valent  to  making  a  schedule  of  the  debts,  and  creatmg  a  trust-term  for  reporti,  from 
the  payment,  which  would  be  in  the  nature  of  a  specialty,  and  make  the  SjIL*!!!!^*" 
simple  contract  debts  carry  interest.    Barvoell  v  Parker,  2  Vesey,  863.  h^ye  carried 
which  takes  notice  of  Car  v.  Lady  Burlington^  1  Wms.  228.  (4)    Lord  interest.  (3) 
Bath  V.  Lord  Bradford,  2  Vesey,  587.  r  #^2  -1 

Mr.  Bicknel  (on  the  same  side). — This  is  not  the  case  of  a  charge  on       ^         ** 
land ;  the  money  here  was  raised,  and  as  much  Lord  Ferrers*^  as  if  m  his 
pocket.    The  trustee  should  have  paid  the  money  immediately,  but 
could  not,  the  late  Earl  opposing  it.  Ine  land  here  has  borne  its  burthen ; 
the  only  question  b,whetner  the  trustee  shall  pocket  the  interest. 

(3)  But  see  Crtwtt  v.  Hunter^  2  Ves.  jtm.  157.  &c ;  and  Mr.  Veseyt  jnn.*s  note, 
iUd.  169. 

(4)  InOlrv.  VaAy  BwUn^ont  thedeeiDean  Reg.  Lib.  is  coii|;|(iry: to  tbt  dcdUiration 
ttirted  in  P.  W.'s  report  of  it.    See  Mr.  Cox*>  note,  1  P.  W.  229. 

Mr. 
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[•48] 


Mr.  Attorney  General  (for  the  trustee).  —  Where  a  fund  is  provided, 
either  from  land  or  otherwise,  for  the  payment  of  debts,  the  Court  gives 
interest  only  to  those  debts  which  from  their  nature  bear  interest,  not  to 
the  others.  Where  debts  are  to  be  paid  under  a  decree,  interest  is  al- 
lowed only  to  those  which  bear  interest.  But  Lord  Hardtoickc  says, 
that  if  a  man  creates  a  trust  term,  and  makes  a  schedule  of  his  debts,  it 
is  in  the  nature  of  a  specialty,  because  it  gives  a  specific  interest  in  the 
fund :  but  that  is  not  this  case,  for  there  the  creditor  having  an  aliquot 
'  part  of  the  fund,  he  must  have  the  consequence. 

Lord  Chancellor,  —  The  Court  seems  in  that  case  to  put  it' in  the  na- 
ture of  a  specialty  by  deed. 

Mr.  Attorney  Uen^raly — ^cited  Lioyd  v.  Williams^  2  Atk.  108.  The 
provision  made  by.  the  party  does  not  alter  the  nature  of  Uie  debt.  The 
roeani^^g  of  the  person  creating  such  a  fund  always  is  that  it  should  be 
paid  as  soon  as  may  be. 

Lord  Chancellor,  —  If  they  are  entitled  to  an  aliquot  part  they  must 
be  so  to  the  whole  produce,  I  cannot  distin^ish. 

Mr.  Madocks  (on  the  same  side).  —  If  mey  are  entitled,  it  must  be 
either  by  the  form  of  the  debt,  or  by  some  rule  of  the  Court.  The  debt, 
upon  the  bond,  is  the  principal  and  interest,  therefore  it  is  within  the 
terms  of  the  trust,  interest  must  be  paid  as  being  part  of  the  debt :  but 
the  simple  contract  debts  not  carrying  interest  at  the  time,  the  interest 
is  no  part  of  the  debt.  [*]  In  the  case  of  scheduled  debts,  the  debtor  con- 
verts It  into  a  debt  of  a  different  nature.  —  Lord  Hardmcke  says  of  the 
case  of  Carr.'Burlmgtony  that  it  would  overturn  the  course  of  the  Court 

52  Ves.  363.)  which  is,  that  the  Master  should  compute  interest  on  such 
lebts  as  carry  interest^l)  The  same  is  an  answer  tx>  MaxtveUy.  fVetten- 
halli  2  Wms.27.  (2)  Tne  general  rule  is,  that  where  a  fund  is  provided, 
the  Master  is  not  to  compute  interest  on  the  simple  contract  debts. 
Shirley  is  a  trustee  with  an  interest,  he  is  to  have  the  residue,  and  there 
is  just  as  good  reason  that  he  should  retain  the  interest  against  a  person 
not  entitled  to  it. 

Mr.  MaTixfield,  in  reply.  —  There  are  an  abundance  of  cases,  where  in- 
terest is  given  at  law  to  debts  not  naturally  bearing  it.  Many  of  these 
debts  are  for  money  paid,  which  would  bear  interest  at  law.  The  na- 
ture of  the  debts  is  not  changed  by  being  scheduled — the  only  differ- 
ence is,  that]  in  that  casie,  the  man -knows  what  debts  are  due.  This  \fi 
not  like  the  case  of  a  trust  term,  where  the  interest  increases  the  charge 
upon  the  land. 

Lord  Chancellor.  —  I  look  upon  it,  the  Master  should  not  have  com- 
puted interest  at  all  in  such  a  case ;  where  there  is  long  delay  the  Master 
should  do  it  under  the  direction  of  the  Court.  If  I  were  to  allow  the 
exception,  it  would  be  saving  the  Master  was  competent  to  judge  of  the 
effect  of  the  deed.  I  thmk  the  Master  ought  not  to  take  that  upon 
himself.  Upon  the  point  itself,  I  cannot  see  how  it  could  be  allowed 
without  breaking  m  upon  tlie  general  rule.  I  thought  it  was  conceived 
that,  if  it  were  a  term,  it  should  not  be  allowed,  becailse  it  would  press 
the  land :  but  if  the  debts  carried  interest,  why  should  not  the  land  be 
pressed  as  well  as  any  other  fund  ?  I  do  not  see  that  it  can  depend  upon 
the  pature  of  the  fund.  If  the  residue  had  been  to  the  grantor,  it  would 
€ady  have  paid  the  debts.  The  whole  practice  of  the  Court  is  uniform, 
that  creditors  shall  be  paid  interest  according  to  the  nature  of  their 
debts.    I  know  it  goes  to  great  hardships,  but  it  is  not  necessary  that 

(1)  Car  V.  Lady  JherUngUm  is  misreported,  I  Cox*s  P.  W.  22^.  note. 

(2)  It  was  only  a  dictum  in  that  case;  but  the  Court  went  to  a  great  length  in 
Mothimfy  V.  Lard  J^airfiar,  I  P.  W.  534.  See,  howeter,  Creuix  v.  Hunter,  2  Ves.  sen. 
157. &c»  t  .     .  ,        ^.  .  .■ 

*  *  such 


tN  TH£  Court  of  Chakcery. 

« 

•uch  hardships  should  be  suflfered,  because,  if  the  creditors  had  filed 
their  bill,  the  debts  would  have  carried  interest  from  the  separate  re- 
ports, so  that  it  is  their  own  delay.    But  this  is  not  before  me,  I  think  it        SHniLsr 
was  not  the  Master's  business.  against 

Exception  over-ruled  without  prejudice  to  a  rehearing.  (1)       Fjaawis. 

(1)  '*  Of  the  cause,**  Reg.  Lib. 


f  Robert  Saddinotoh  and  Samuel  Goadby,!  [ru/<-9Ves.98. 

Assignees  of  Edward  Webber,  a  Bank-  >  Plaintiffi.  ^2  Ve^  ns.] 

rupt,         ...  •  3 

Andrew  Kinsman  and  Joanna  hi^  Wife,  1  t\  r   ^    ^    rmn        r  s^a.  1 
and  Matthew  DovB       -        -        -       '  J  Defendants.  [•]         [H4] 

(No  Entry.) 

"DY  indenture  quadrupartite,  dated  5th  February ^  1731,  and  made  What  interest* 
r^  between  John  Guyse^  gentlenuui,  and  Elizabeth  his  wife,  of  the  first  of  the  wife  so 
part,   WilUam  Guuse,  son  of  the  said  John  Guyse^  of  the  second  part,  I^^''*^®^^ 
John  ScuU  and  Thomazine  his  wife,  relict  of  Thomas  Ayres,  deceased,  ^  ^^^atigoee* 
smd  Joanna  Ayres,  the  only  surviving  child  of  the  said  Thomazine,  by  upon  a  bank* 
the  said  Thomas  Ayres,  her  former  husband,  of  the  third  part,  and  ruptcy. 
Richard  Percy  and  John  Cook,  of  the  fourth  part,  afler  reciting  a  mar- 
Tiaf  e  then  intended  between  the  said  William  Guyse  and  Joanna  Ayres, 
ana  that  the  said  John  ScuU  had  transferred  1200/.  part  of  1500/.  South- 
tea  annuities,  and  100/.  Souih-sea  stock,  to  the  said  Percy  and  Cook  :  It 
was  witnessed  that  the  said  1200/.  South-sea  annuities,  and  1000/.  South" 
sea  stock,  had  been  so  transferred  to  Percy  and  Cook,  in  trust,  afler  the 
marriage,  for  the  said  William  Guyse  for  life,  and  to  permit  him  to  re  - 
ceive  tbe  dividends  thereof  for  his  own  use,  and,  afler  nis  death,  in  trust 
for  the  said  Joanna  his  intended  wife,  for  life,  and  to  permit  her  to  re- 
ceive the  dividends  for  her  own  use,  and  after  the  death  of  the  survivor, 
m  trusim  for  the  use  of  such  child  or  children  as  the  said  William  Guyse 
should  have  by  the  said  Joanna,  in  such  parts  and  proportions  as  the  said 
Wflfiam  Guyse  by  his  will,  or  any  other  writing  under  his  hand  and  seal, 
exeatied  in  the  presence  of  ttvo  witnesses,  should  direct  or  appoint,  and» 
for  want  of  such^pointment,  then  in  trust  for  all  the  chilaren  of  the 
said  WSUam  Guyse  by  the  said  Joanna,  to  be  equally  divided,  if  more 
than  mie,  and  if  but  one  to  the  use  of  such  only  child;  and  in  default  of 
auch*  issue,    then  in  trust  for  the  survivor  of  them  the  said  William 
Guyse  and  Joaniha,  and  the  executors  or  administrators  of  such  survivor. 

,  f  The  aigiiiiieBt  in  this  case  goes  so  fully  into  the  subject,  that  it  was  thought  worth 
wlule  to  tasert  it  here^  although  it  nerer  received  a  decision.  (1) 

(1)  Although  this  case  was  not  decided,  yet  Lord  Tkurhw*^  opinion  was  decisively  in 
frvoar  of  tha  wife;  holding  Owner  v.  fFUHnton  to  S.  P.  unimpeachable.  Vide  post 
SO,  51.  and  note.  JSt  per  hardEldon  C  in  Mitfird  v.  Mkford,  9  Yes.  98.  In  that 
tamt  Lofd  EUm  datannined  aeoordhigly.  See  9  Ves.  87.  et  teg.  with  Mr.  Christian's 
obieftatiflna  in  die  Ist  voL  of  his  Banlmipt  Laif,  S7a 

Momdy  V.  Lee,  S  Madd.  Bep.  16.  &c.  was  the  same  point  as  to  an  assignment  under 
an  lasolveiit  Act.  The  law  thorefore  seems  now  settled,  that  the  general  assi^mcnt, 
aidier  in  bankruptcy,  or  under  an  Insolvent  Act,  does  not  operate  as  a  reduction  into 
poeatMion  of  a  surviving  wife's  reverrionary  interest  That  the  courts  are  now  aniioua 
ft>  pfolect  the  tvwsioiiary  interests  of  femes  covertes,  see  the  above  cases;  H^oottandtv> 
OnMSer,  IS  V«.  174. 177,  S. ;  and  ^a«4^v.  Natk,  2  Madd.  Rep.  133.  and  the  autho- 
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[♦46] 


The  said  sums  of  1200/.  South-sea  annuitieB  and  1000/.  South-sea  stock 
were  actually  transferred  [*]  to  Percjf  and  Cook,  and,  soon  after,  the 
execution  of  the  said  indenture,  the  marriage  between  William  Guyse 
and  Joanna  Ayres  took  effect.  The  said  WtUiam  Guyse  had  issue  by 
the  said  Joanna  his  wife  a  daughter  named  Joanna,  (now  Joanna  KinS' 
man,  one  of  the  defendants,)  and  in  1753,  a  marriage  being  in  contem- 
plation between  the  said  Joanna  the  daughter,  and  Edward  Webber  the 
bankrupt,  previous  to  such  marriage  William  Guyse  executed  a  deed  of 
appointment  dated  the  14th  of  March,  1753,  and  made  between  Edtoard 
Webber  of  the  first  part,  William  Guyse  and  Joanna  his  wife  and  Joanna 
their  daughter  (the  defendant)  of  the  second  part,  and  Obadiah  Jones  of 
the  third  part,  whereby,  after  reciting  the  indenture  of  the  5th  February^ 
1731,  and  that  the  trust  estate  had  been  changed  by  act  of  parliament, 
and  then  consisted  of  1192/.  4^.  2d,  South-sea  annuities,  698/.  75.  lOd^ 
new  South-sea  annuities,  and  234/.  75. 6d.  South-sea  stock,  then  standing 
in  the  joint  names  of  the  said  Percy  and  Cook  upon  the  trusts  of 
the  indentures  of  the  5th  February,  1731,  and  reciting  the  marriage 
th^n  intended  between  the  said  Edward  Webber  and  Joanna  the  daugh* 
ter,  and  that  the  said  William  Guyse,  in  consideration  thereof,  and  of  the 
provision  therein  mentioned  to  have  been  agreed  to  be  made  by  the  said 
Edward  Webberyor  the  said  Joanna  his  then  intended  wife,  and  the  issue 
of  the  marriage,  had  agreed  to  pay  the  said  Webber,  as  the  present 
portion  of  the  said  Joanna  his  daughter,  1050/.  and  also  to  appoint  the 
said  annuities  and  stock,  ajter  the  decease  of  himself  the  said  WUHam 
Guyse  and  Joanna  his  wife,  for  the  use  of  the  said  Joanna  his  daughter, 
so  that  the  same  might  be  taken  and  enjoyed  by  the  said  Edward  Web- 
ber, his  executors  and  administrators,  in  further  part  of  the  portion  of 
the  said  Joanna;  he,  by  virtue  of  the  power  given  him  by  the  said 
indenture  of  the  5th  of  February,  1731,  did,  with  the  consent  of  Joanna 
his  wife,  appoint  the  said  1192/.  ^s.2d.  South-sea  annuities,  698/.  7^.  lOc^. 
new  South-sea  annuities,  and  234/.  7^.  6d,  South-sea  stock,  then  standing 
in  the  names  of  the  trustees,  unto  the  said  Joanna  his  daughter,  in  case 
the  marriage  should  take  effect,  and  covenanted  that  the  surviving  trustee 
of  the  former  settlements  should,  immediately  after  the  decease  of  the 
survivor  of  them  the  said  William  Guyse  and  Joanna  his  wife,  stand  pos- 
sessed, of  the  said  annuities  and  stock,  in  trust  for  the  benefit  of  the 
said  Edward  Webber,  his  executors  and  administrators,  to  the  intent 
that  Edivard  Webber,  his  executors  or  administrators,  might  cause  the 
same  to  be  transferred  as  he  or  they  should  direct,  and,  in  the  mean 
time,  [*]  receive  and  enjoy  the  same  for  his  and  their  own  use  and  bene- 
■  fit ;  ^d  in  that  indenture  was  contained  a  proviso  respecting  other  chil- 
dren (if  there  should  be  any)  of  the  sidd  William  Guyse  and  Joanna  his 
wife,  and  that  during  the  lives  of  the  said  William  Guyse  and  Joanna 
his  wife,  and  of  the  survivor,  they  and  their  surviving  trustee  might  with 
the  consent  of  Edward  Webber,  his  executors  or  administrators,  change 
the  securities,  or  lay  out  the  same  in  the  purchase  of  lands,  but  never- 
« theless  such  new  securities  or  lands  to  be  upon  the  same  trusts,  and 
subject  to  the  same  provisoes  as  were  in  the  indentures  of  the  5th  of 
February,  1731,  and  14th  March,  1753,  declared  concerning  the  said 
annuities  and  stock.  Webber,  on  his  part,  entered  into  a  covenant  to 
leave  her  half  of  her  fortune  by  will  if  there  should  be  no  children,  and 
one  third  if  there  should.  Soon  after  the  execution  of  these  deeds,  the 
marriage  between  Edward  Webber  and  Joanna  the  daughter  took  place. 
William  Guyse  had  never  any  other  child  by  Joanna  his  wife  than  their 
daughter  Joanna  the  wife  of  said  Edward  Webber,  and  some  time  in 
the  year  1756  the  said  William  Guyse  died,  leaving  the  said  Joanna  his 
inife,  and  said  Joanna  Webber  his  only  child  surviving  him,  and  having 
made  his  will  whereby  he  gave  to  his  daughter  Joanna  Webber  all  or  the 
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greatest  part  of  his  estate,  real  and  personal,  in  case  she  survived  her 
said  husband  and  mother.  On  the  17th  December y  1763,  a  commission 
9f  bankruptcy  issued  as^ainst  Webber^  who  was  found  bankrupt,  and 
Albert  Inness^  Benjamin  Vowell^  and  IViUiam  Johnson^  were  chosen 
assignees,  and  an  assignment  of  his  estate  was  made  to  them  under  the 
said  commission ;  but  Uie  said  assignees  were  afterwards  removed  by  an 
order  of  the  Lord  Chancellor  made  for  that  purpose.  And  thereupon 
the  plaintifis  were  chosen  assignees  in  their  place,  and  an  assignment  of 
the  bankrupt's  estate  was  made  to  them,  by  virtue  whereof  they  became 
entitled  to  possess  themselves  of  the  bankrupt's  estate,  in  trust  for  the 
Creditors.  In  1772  Webbei'  the  bankrupt  died,  leaving  Joanna  his  toife^ 
and  the  said  Joanna  Guyse  her  mother,  him  surviving,  and  afterwards, 
in  1774,  the  said  Joanna  Guyse  also  died,  leaving  the  said  Joanna  Web- 
ber her  surviving,  Joanna  Webber,  after  the  death  of  Edward  Webber^ 
iotermarried  with  the  defendant  Andrew  Kinsman;  and  Richard  Percy ^ 
the  surviving  trustee  (since  dead),  having  made  his  will,  and  appointed 
the  defendants  Andrew  Kinsman  and  Joanna  his  wife,  and  Matthew 
Dove,  executors,  who  proved  the  same  and  are  the  said  Richard  Percy*9 
personal  representatives,  the  plaintiffs,  the  assignees  of  [*]  Webber,  tne 
first  husband  of  Joanna  Kinsman,  November  1,  1777,  filed  this  bill,  in<» 
Slating  that  there  having  been  no  other  issue  of  William  Guyse  and 
Joanna  his  wife,  than  Joanna  the  defendant,  Webber  became,  upon  the 
death  of  William  Guyse,  entitled  by  virtue  of  the  indenture  of  14th 
March,  1753,  to  the  said  annuity  and  stock  (subject  to  the  interest  of 
Joanna  Guyse);  that  the  annuities  and  stock  vested  in  them  by  the 
assignment,  and  that  upon  the  death  of  Joanna  Guyse,  they  became 
intiUed  thereto  in  trust  tor  the  creditors. 

Mr.  Ambler,  and  Mr.  Bicknel,  for  the  plaintifis,  insisted,  that  what- 
ever property  of  the  wife  the  husband  could  dispose  of  by  any  means 
was  his,  and  vested  in  the  commissioners,  and  was  assigned  by  them  to 
the  assignees,  and  that  this  was  such  an  interest  as  the  husband  might 
depart  from,  being  releas^ble  by  him.  That  being  vested  in  the  hus- 
band, and  passing  by  the  assignment,  there  would  be  no  necessity  for  a 
fresh  assignment  when  it  came  into  possession.  They  cited  Miles  v. 
WiUiamSf  1  Wms.  249.;  Jacobson  v.  Williams,  1  Wms.  382.;  Bosvil  v. 
Brander,  ibid.  458.  and  ofiered  on  the  part  of  the  plaintiff,  if  the  Court 
should  think  it  necessary,  to  make  a  provision  out  of  the  money  for 
Mrs.  Kinsman, 

Mr.  Attorney  General  (for  the  defendants)  contended,  that  this  money 
not  having  become  payable  before  the  bankruptcy,  or  in  the  life-time  of 
the  husband,  was  not  assignable  by  the  commissioners,  but  survived  to 
the  wife  like  a  debt,  or  any  other  property,  over  which  he  had  not  exer- 
cised any  act  of  ownership ;  which  though  he  mie;ht  have  reduced  it  into 
possesnoD,  vet  not  having  done  so  it  would  survive. 

Mr.  Maaocks  (on  the  same  side).  —  By  the  settlement,  ''  If  there 
*'  should  be  but  one  child,  that  child  was  to  have  the  whole  sum ;  if 
more,  in  such  form,  manner,  and  proportions  as  the  father  should  ap- 
point.*' The  father  therefore  in  tliis  case  had  no  power  of  appointment, 
it  was  to  the  use  of  the  child.  It  is  said,  she  is  bound  by  the  settlement ; 
bat  I  should  submit  that  she  might  make  her  election.  The  covenant  in 
the  marriage  settlement  has  produced  her  nothing:  it  would  be  hard  she 
should  be  bound  by  it.  As  to  the  nature  of  the  property,  it  is  not  in 
possession,  though  to  become  so  after  the  death  of  the  fatlier  and  mother. 
The  husband  could  not  reduce  it  into  [*]  possession,  no  suit  would  lie 
living  the  mother  who  survived  the  husband.  In  Raxdinson  v.  Moore, 
24th  Match,  1778,  rents  of  the  wife's  estate  had  accrued  after  the  bank- 
ruptcy, but  living  the  husband,  who  died  after  the  bill  filed,  but  before 
the  bearing ;  and  it  was  held  that  not  having  been  reduced  into  posses- 
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sion  by  the  husband,  they  survived ;  and  the  bill  was  dismissed.  —  So  10 
Burnet  v.  Kinnastony  2  Vera.  401 .  —  The  words  of  the  act  of  parliament 
of  13  Eliz.  are  applied  to  a  different  purpose ;  the  two  acts  of  James  have 
brought  into  the  power  of  the  commissioners  other  interests,  as  equities 
of  redemption  and  estates-tail  (that  is  the  whole  interest)  all  that  the 
bankrupt  is  possessed  of  with  the  consent  of  the  true  owner,  all  interests 
with  which  he  may  lawfully  depart.  —  A  husband  may,  for  a  valuable 
consideration,  assign  his  wite's  chose  in  action;  but  it  must  be  subject  to 
equity,  and  where  he  has  a  present  right  of  action,  not  a  right  of  action 
to  accrue  in  future. (1)  In  Co.  Lit.S51.  the  rule  is  laid  down;  at  law 
the  husband  acquires  by  the  marriage  a  right  to  the  choses  in  action  of 
the  wife,  so  as  to  reduce  them  into  possession,  or  to  release  them :  where 
the  right  is  a  present  right,  he  may  bring  the  action  in  his  own  name, 
and  that  of  his  wife,  and  recover.  (2)  This  court  has  acted  upon  equi- 
table assignments ;  the  right  of  action  is  the  subject  transferred.  -^At  law 
the  judgment  shall  be  to  the  husband  alone :  but  where  it  is  to  the  bus- 
bana  and  wife,  it  survives  to  the  wife.  —  This  court,  in  analogy  to  the 
courts  of  law,  has  held  that  the  husband  may  assign  the  wife's  choses  in 
nction  for  a  valuable  consideration ;  but  if  he  has  not  a  right  of  action  (1), 
he  assigns  nothing  —  the  assignment  is  subject  to  every  equity  the  wife 
had  against  the  husband,  if  the  assignees  come  into  this  court.  Will  thia 
Court  say  that  the  assignment  can  pass  any  thing  to  which  the  husband 
has  not  a  present  right  ?  Here  neither  the  husband  nor  the  wife  had  a 
present  interest  during  the  life  of  the  mother.  In  the  case  of  a  personal 
annuity,  where  a  new  right  of  action  accrues  as  to  every  payment,  can 
the  husband  at  law  release  the  annuity,  which  would  be  releasing  a  right 
of  action  to  accrue  after  his  death  ?  He  may  assign  for  their  jomt  lives, 
but  not  so  as  to  bar  the  wife  afler  the  decease  of  the  husband.  The  case 
of  Thompson  v.  Butler^  Moore,  522.  shews  the  husband  cannot  release  a 
future  right  of  action  of  the  wife ;  from  the  nature  of  property  he  cannot 
pass  what  he  has  not,  —  where  the  property  of  the  wife  is  reversionary, 
he  has  not  a  right  of  action,  and  cannot  transfer  it.  These  are  rules  of 
equity,  where  ceauitas  sequiiur  legem,  A  court  of  equity  can  [•]  only 
follow  the  law  wnich  declares  what  the  husband  shall  have  by  marriage. 
This  is  somewhat  different  from  a  chose  in  action.  It  is  npt  a  bond  pay- 
able at  a  future  time,  but  a  trust  suable  only  in  this  court  —  The  thing 
remains  to  the  wife,  afler  the  death  of  the  husband,  he  only  obtaining  a 
right  to  sue  as  a  means  of  making  it  his  own.  Where  he  had  no  right  to 
sue,  or  possession  of  the  thing,  it  continues  the  wife's.  Nothing  can 
ipass  to  the  assignees,  but  what  the  statute  says  shall  pass  :  there  is  not  a 
word  in  the  statute  to  pass  this  property,  unless  the  word  debts  will.  An 
application  from  the  assignees  nas  not  the  same  effect  as  the  application 
of  the  husband  would.  There  is^no  word  applies  to  this  but  debts,  which, 
in  the  most  liberal  sense,  is  only  the  right  which  the  husband  had  in  the 
debts.  —  There  is  a  great  distinction  in  good  sense  between  what  the 
wife  has  in  possession,  which  gives  the  husband  credit,  and  what  she  has 
in  reversion  (3),  from  which  he  has  no  credit.  There  is  no  reason  why 
the  law  should  bear  hard  upon  wives,  as  to  future  interests.  —  It  would 
extend  to  casual  and  contingent  interests,  as  the  bankrupt  laws  do  where 
they  belong  to  the  husband  himself. 

Lord  Chancellor, — If  there  was  a  settlement,  would  he  not  be  a  pur- 
chaser of  her  reversionary  right  ? 

(1)  See  in  Homtby  v.  Lee^  2  Madd.  R,  20.;  and  in  ffboUandt  ▼.  Crowther,  12  Ves. 
178. 

(2)  And  the  reason  for  joining  the  wife  is,  that  the  vxmld  become  entitled  on  survivor- 
Oip.  See  P/iUUskirk  v.  PtuckweU,  2  Maule  and  Sdw.  393.  See  Niuh  t.  Nash,  2  Madd. 
R.  133,  et  teg.;  and  the  ca^es  in  the  preceding  not^ 

(3)  Ssmppr  M.  R.  in  WboBanOs  r.  Crowiher,  12  Ves.  178. 

Mr. 
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Mr.  Madoch.  —  Here  is  no  jointure,  only  the  husband's  covenftnt^         lTr9. 
which  has  come  to  nothing.  ^  -J  ^" 

Mr.  HoUUt  (on  the  same  side).  —  It  is  contended  first,  that  Webber  Saddihoto^ 
was  a  purchaser  of  this  reversionary  right,  but  there  never  was  a  valu-  agabut 
able  consideration  given  for  it.  Webber  had  1000  guineas  with  her,  and  KurniAN,  &c.. 
only  covenanted  to  leave  her  half  if  there  should  be  no  issue,  and  one 
third  if  there  should.  In  Drurv  v.  Drury  (5  Brown's  P.  Cases,  570.  (1) 
by  the  name  of  earl  oi  Buckingham  and  l)rury)  there  was  a  settlement 
in  bar  of  dower,  and  she  had  confirmed  it  by  acts  done  when  of  age.  — ^ 
There  it  is  laid  down  that  he  might  have  sold  or  released  this  interest. — 
Chases  in  action  are  not  intended  to  pass  by  the  assignment.  The 
statute  of  H,  8.  is  not  now  in  force,  and  no  subsequent  act  contains  any 
such  thing.  Bates  v.  Dandu^  2  Atk.  207.  the  disposition  of  the  wife  s 
chases  in  action  for  a  valuable  consideration,  only  extends  as  far  as  the 
consideration.  —  Stress  is  laid  upon  the  word  possibility.  It  is  answered 
by  right  ofactiony  and  is  applied  to  the  bankrupt's  [♦  J  property.  —  The  [  •SO  ] 
whole  rignt  he  has  over  his  wife's  property,  is  a  right  of  disposing  of  it 
by  certain  acts,  not  without  them.  What  he  may  UvmfuUy  depart  toith 
only  signifies  the  bankrupt's  property.  If  the  bankrupt  had  broken  his 
trust  as  a  trustee,  would  not  the  assignees  put  the  cestui  que  trust  to 
€U>me  in  as  a  creditor  ?  This  was  not  mere  personal  property,  for,  by 
the  original  settlement,  the  property  was  to  be  laid  out  in  land,  at  the 
discretion  of  the  mother.  It  is  admitted  the  assignees  must  make  a  pro- 
vision for  the  wife.  Under  similar  circumstances  f  in  Gayer  v.  Wilkinsony 
the  Court  dismissed  the  bill.  Here  the  bankrupt  has  absolutely  had 
more  than  half  the  property  already,  he  has  [*3  had  as  much  as  he  [  *<^I  I 
ought  to  have.  Even  in  Jacobson  v.  Williams,  the  money  was  givea 
to  the  wife. 

+  Gayer  [Gat^ner]  v.  Wilkinson  (2),  8th  and  15th  November,  1775,  was  as  follows  >-^     [S.  C.  2  Dick. 

Bin  origiiial  and  supplemental  to  transfer  to  plaintiffs  2000/.  South-sea  stock,  with  the   491^] 
dhridcDds  thereon,  since  the  death  of  James  Sadler,  to  the  time  of  the  transfer,  and  that 
tfa*  Sonth'iea  Company  might  permit  such  transfer  to  be  made. 

ITie  question  arose  on  the  will  of  Robert  Smithy  who,  on  the  22d  of  Febnianfy  1737, 
beq[iieatfaed  aa  follows,  (otx.)  I  give  and  bequeath  unto  George  Stringer,  2000/.  South^-sea 
■Ibdc,  in  trust,  that  he  shall,  from  time  to  time,  pay  the  interest,  dividends,  and  proceeds 
of  the  same,  as  the  same  shall  become  due  and  payable,  unto  my  nephew  Jatncs  Sadler , 
to  and  lor  his  own  use  for  his  life ;  and,  from  and  after  his  decease,  I  give  and  devise  the 
iaid  SOOOf.  South-sea  stock,  with  the  interest,  dividends  and  proceeds  thereof,  in  trust, 
to  and  for  the  benefit  of  Ursfda,  Mary,  ^lizabetht  and  James  Sadler,  children  of  my  said 
nephew,  equally  between  them,  share  and  share  alike,  and  to  be  transferred  to  them  after 
ike  death  ^  my  said  nephew f  when  they  siudl  attain  t/ieir  remectioe  ages  of  21  years,  or 
days  of  marriages  and  if  any  or  either  of  them  die  before  his  or  her  share  shall  become 
ps^raUe  asaforesaid,  then  the  share  of  him  or  her  so  dyin^  shall  go  and  be  transferred  to  and 
amongst  the  survivors  and  survivor  of  them,  share  and  share  alike,  payable  as  aforesaid. 
Mobert  Smith  died  without  revoking  his  will,  which  was  proved :  Ursula  and  James  Sadler- 
dud  in£snts,  in  the  life-time  of  the  testator.  Mary  and  Etixabetlt  attained  21 ,  Elizabeth  mar- 
jied  Richard  AsUey,  and,  having  survived  her  husband,  died  intestate,  in  the  Hfo-time  of  her 
fiUhcr  James  Sadler,  leaving  the  defendant,  John  Astley,  the  infant,  her  only  child.  The 
defendant  Marv  (the  other  daiighter)  married  Andrew  Pierson,  who,  in  the  life-time  of 
James  Sadler,  the  father,  became  a  bankrupt,  and  the  plaintiff  were  chosen  assignees, 
and  on  the  13th  of  September,  1768,  had  an  assignment  made  to  them  of  the  bankrupt's 
estate.  — On  the  28th  of  September,  1768,  James  Sadler,  the  father,  died,  and  since  tliat 
the  bankrupt  Pierson  departed  this  life.  George  Stringer  being  dead  intestate,  tlic  de- 
fendant Thomas  Wilkinson  was  made  his  administrator,  to  substantiate  the  proceedings. 

Two  questions  arose  (the  first  totally  out  of  tlie  present  case).  The  second,  which 
was  the  principal  question  in  the  cause,  whether  the  assignees  of  Andrew  Piersoth  the 
bankrupt,  were  entitled  to  any,  and  what  part  of  the  said  stock  ?  Hiey  insisted  that  the 
statutes  of  bankruptcy  vested  the  husband's  right  in  the  assignees,  as  effectually  as  if  it 
had  been  reduced  into  possession.     But  the  Lord  Chancellor  dismissed  the  bill. 


(1)3  Bro.  P.  C.  492.  TomL  edition. 

(2)  S.  C.  2  Dick.  491,  492.  j  as  to  which,  and  the  principal  case;  see  9  Vest  97, 98. 
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*^  I  Imal'      wife  to  the  husband.    Drury  v.  Drury  was  all  in  cOTenant.     Harvey 
Sahdinotok     v«  Ashleyy  3  Atk.  607*  shews  that  the  husband  is  a  purchaser  by  the 
tHS"*"^        settlement,  and  there  is  an  end  of  the  question.     No  provision  need  be 
KiKiMAN,  &c»    made.  —  Then  upon  the  other  head  —  Had  it  not  beien  for  the  case  of 
Gayner  v.  Wilkinson^  the  present  could  not  have  taken  so  much  time.  — 
If  that  case  be  right,  all  the  other  cases  in  this  court  are  wrong.     All 
the  husband's  property,  in  possession ,  contingency y  or  reversiony  passes 
by  the  assignment— -those  words  have  been  considered  as  passing  every 
possible  interest.     Higden  v.  JVUltamsony  3  Wms.  132.    Why  does  this 
Court  say  the  assignees  shall  make  a  provision  for  the  wife  out  of  the 
property,  if  it  does  not  pass  ?    Jacooson  v.  Williams  is  a  case  in  point. 
—  1  cannot  put  the  matter  more  strongly  than  it  is  in  the  cases,  particu- 
larly in  that  of  Miles  v.  Williams ;  the  court  there  said  that  ckoses  in 
^      action  were  not  assignable  but  to  the  king ;  and  that  was  held  sufficient 
to  pass  it  to  the  assignees.    The  bankrupt  had  another  way  of  exercising 
his  power,  he  might  nave  assigned  it,  and,  if  for  valuable  consideration, 
it  would  not  only  have  deprived  the  wife  of  the  right,  but  of  a  provision. 
A  release  would  do,  and  if  he  can  reduce  it  int<)  possession,  or  release 
'  it,  it  will  pass  to  the  assignees.    All  the  cases,  till  that  before  Lord 

Bathursty  (Gayner  v.  Wiikinsony)  are  upon  that  ground  ;  Jetoson  v.  MouU 
Sony  2  Atk.  417.     Taylor  v.  Wheelery  2  Vem.  564. 

Lord  Chancellor  asked  whether  it  was  considered  as  the  law  of  the 
Court,  that,  if  the  husband  should  assign  the  chose  in  action  without  con- 
aidertftion,  it  will  bind  the  wife;  could  a  volunteer  come  against  her  into 
this  court? — and  whether  the  counsel  knew  of  any  case  that,  in  point, 
contradicts  Ga^^  V.  Wiikinsony  himself  not  recollecting  any.'(l)  He 
observed  that  in  the  case  of  an  assignment  for  valuable  consideration  no 
provision  is  made  for  the  wife.  . ' 

Mr.  Ambler  the  next  day  cited,  as  instances  of  a  voluntary  assign- 
[  *5i  ]       ment,  Squibb  v.  Wyny  1  Wms.  378.  and  +  Shepherd  v.  [♦]  Shepherd^ 
where  a  bill  being  brought  to  charge  the  estate,  the  Court  made  a 
decree. 

Lord  Chancellor.  —  A  voluntary  assignment  of  real  estate  undoubtedly 
binds. 

The  cause  stood  over,  for  Lord  Chancellor  to  form  his  opinion :  but 
the  parties,  finding  the  delay  inconvenient,  came  to  a  compromise,  and 
divided  the  property  in  question  between  them.| 

f  This  case,  the  reporter  Qndentands,  was  as  follows :— The  husband  had  made  a  wfll 
some  years  before  his  death,  having  then  children,  to  whom,  as  well  as  the  wife,  he  had 
left  large  fortunes ;  afWrwards  he  had  odier  children,  and  died  without  altering  hb  will, 
by  which  these  younger  children  were  left  without  a  provision.  This  occasioned  a  que^ 
tion  in  the  family,  whether  the  birth  of  the  children  was  not  a  revocation  of  the  will,  and 
a  bill  was  either  filed,  or  iiftended  so  to  be,  in  order  to  decide  the  question ;  upon  this 
the  widow,  and  the  elder  children,  came  into  a  compromise  with  the  younger  children,  in 
consequence  of  which  lOOOf.  each  was  agreed  to  be  paid  to  them  out  of  the  estate  de- 
vised to  the  modier  and  elder  children;  and  upon  a  bill,  afterwards  filed,  to  subject  the 
estate  to  the  charge,  the  court  made  a  decree  for  that  piupose. 

j  See,  as  to  the  subject  of  this  case,  Worral  v.  Marlary  and  Bushnan  v.  Petty  in  the 
note  in  Mr.  Cox*s  edition  of  Peere  Williams's  Reports,  vol.  1.  p.  450.  [and  more  espe- 
cially the  refertncQs  in  the  first  note  to  the  princip^  case.] 


(1)  Seejpfr  Lord  Eldon  C.  in  mtford  v.  Mitfardy  9  Vcs.  98. 


IN  THi  Court  of  CHANC£Rr.  S^ 

1779. 

PufBER  and  his  Wife  against  Mathers.    [28  &  30  ApriW^     {s,  c.  2  Dick. 

550.] 

(Reg.  Lib.  1778.  B.  fol.  364.) 

A  BELL  brought  by  the  original  lessees  of  a  leasehold  estate,  against  xheeridencc  of 
-^^  the  assignee  of  the  lease,  for  a  specific  performance  of  an  und^r-  one  witness, 
talnpg  stated  in  the  bill^  to  indemnify  the  plaintiffs  against  all  rents  and  corrobonted  by . 


puhile  the  indenmity  stated  in  the  bill,  and  it  was  supported  only  by  the  swer,  sufficient 

CTidence  of  Hogard  the  auctioneer,  who  swore  such  agreement  was  to  found  a 

entered  into  by  the  plaintiff  and  defendant  before  the  sale  :  the  answer  decree,  (i) 

denied  the  agreement.    The  defendant,  the  original  assignee,  had  made  Sp^ci^  P^- 

another  alignment  of  the  lease  to  a  third  person  (not  a  party)  before  the  ^I^^^*" 

bfll  brought.  trial  at  law)  of  a 

Mr.  Maru£ekiaxid  Mr.  Seltvyn,  for  the  plaintiffs.  -^  The  only  authority  parol  ui^ertak. 
that  the  evidence  of  one  witness  shall  not  be  admitted  against  the  de-  ingbytheasaig- 
fendant's  answer  is   that  in  Vernon  (Alam  v.  Jourdan^  1  Vem.  161.);  nee  of  a  lease, 
but,  where  such  testimony  is  supported  by  circumstances,  it  is  sufficient,  *ri*2^l!T?^*^* 
even  in  an  indictment  for  perjury.    It  would  be  so  in  a  trial  at  law,  if  the  (SfrciidOT^ 
party  sued  there  [*]  for  damages.     It  is  strange,  then,  that  it  should  against  the  rent 
not  be  sufficient  here,  to  ground  a  specific  performance. — The  con-  and  covenants: 
dltions  of  sale  imply  the  agreement,  and,  upon  a  bill  for  specific  perform-  *  presumption 
ance  of  those  conditicms,  if  the  plaintiff  insisted  such  a  covenant  should  ^JJ^JIJf  of*^**** 
be  inserted,  there  is  no  doubt  the  Master  would  have  inserted  it.    There  transaction;  tlic 
is  a  case  in  Strange  f  of  an  assignment  to  a  beggar ;  the  judges  said  it  assignment  be- 
was  the  folly  of  the  first  assignor,  in  not  taking  such  a  covenant  from  his  i°g  "  sulifect  to 
assignee.  (3)     The  assignment  is  subject  to  the  rents  and  covenants  on  the  ^^  rents  and  co- 
lessee's  part,  which  would  be  unnecessary  between  the  assignor  and  as-  ^^^#^  ^ 
signee.    If  there  were  a  covenant  to  build,  or  any  other  covenant  which  ^/'although 
does  not  run  with  the  land,  the  assignee  would  be  bound  under  these  the  condirions 
conditions.    The  plaintiff  here  can  call  upon  no  sub-assignee,  and  if  he  under  which  the 
does  not  succeed  against  the  defendant  must  be  ruined.  J®**®  ^f*  ^^^ 

Mr.  Attorney  General,  Mr.  Kenyon,  and  Mr.  Hollisty  for  the  defend-  pJeS^no  Tuch 

ant,-— The  conditions  a(  sale  must  be  presumed  to  contain  all  the  terms  engagement.(2) 
of  the  contract.  —  The  assignee, .  at  law,  is  only  liable  for  the  rents  and       r  #^0  i 
covenants,  whilst  he  is  in. possession,   dthough  the  original  lessee  is  so       L    ^^  1 
for  the  whole  term.    In  this  case  they  should  have  brought  the  present 
assignee  before  the  court.    No  decree  can  be  made  upon  the  evidene^ 
of  one  witness,   contradicting  the  defendtot's    answer.  —  This  is  the 
established  rule  of  the  Court,  Wakelinw.  WalthaUy  2  Ch.  Cases,  8.  Alam 

t  Lekeux  ▼.  Nash,  2  Str.  1201.     See  also  Valliant  ▼.  JDedemede,  2  Atk.  546. 


1  Yea 


See  ffalUm  v.  Hobbs,  2  Atk.  19.;.  Janson  v.  Many,  ibid.  140.;  AmoU  r.  Jiiscoe, 
,  97. ;  Cooth  v.  Jacksany  6  Ves.  40. ;  Evans  ▼.  Bicknell^  ibid,  174.  184.  E,  J,  Cu. 
▼.  J)<mald,  9  Ves.  275.  283,  284. ;  Pilting  v.  Amiiiage,  12  Ves.  78. ;  and,-  where  uncor^ 
robcraied,  in  later  cases,  Cooke  ▼.  Claywortkf  18  Ves.  12.;  and  Savage  v.  Broeksopp, 
ibid.  335. 

(2)  See  Staines  r.  Morris,  I  Ves.  and  B.  8.;  and  tFUkins  v.  Fry,  1  Meriv.  244.  263. 
&c.  ice. 

(3)  The  law  seems  quite  settled  accordingly.     See  Onslow  t.  Corrie,  2  Madd.   Rep. 
33a  &C.  340.  &c.  with  the  seteral  cases  there  referred  to. 

D  4  v.  Joup-- 


PxMBXft 

HATinna. 


53.  Cases  Argued  and  Determined 

1779.        ^-  Jourdan^  1  Vern.  161-    WaUon  v.  Hohbsj  2  Atk.  19.    Only  v.  Walherf 
3  Atk.  407.  (1) 

Lord  Chancellor,  —  I  take  the  rule  to  be»  that,  where  the  defendant 
in  express  terms  negatives  the  allegAtions  of  the  bill,  and  the  evidence 
is  only  one  person,  fuirroing  what  has  been  so  negatived,  there  the  Court 
will  neither  make  a  decree,  nor  send  it  to  a  trial  at  law.  (2)  Where  the 
Court  does  send  it  to  a  trial  at  la?^,  it  orders  the  answer  to  be  read  in 
evidence  (3),  and  sends  it  to  the  Court  of  law  only  to  find  the  conse* 
quences :  because  the  Court  of  equity  has  such  a  rule>  therefore  it  refers 
to  a  court  of  law  what  a  court  of  equity  ought  to  do.  This  wa0  done  by . 
the  House  of  Lords  in  f  Lord  Miuan  s  case«    The  original  rule  staQdfl 

[  *54?  3  on  great  authorities,  so  does  the  manner  of  liquidating  it :  I  do  .[*3  not 
see  great  reBson  in  leither.  The  rule  is  subject  to  this  modification,  that 
if  there  are  circumstances  sufficient  to  turn  the  scale,  it  ought  to  be 
turned ;  the  oath  of  a.by-stander,  with  circumstances  corroborating  it, 
is  better  than  that  of  an  interested  person.  Herey  the  estate  tvoi  to  be 
sold  out  and  out  by  auction  :  the  vendor  would  expect  to  have  no  more  con- 
nection  toith  the  original  lessor.  The  terms  imply y  that  the  assignee  should 
stand  in  the  place  of  the  original  lessee.  Suppose  there  had  been  no  assign- 
menty  but  the  money  ready  to  bepaidy  and  tne  instrument  tendered  toitkoui 
such  covenants,  ana  re/erred  to  the  Master,  the  Master,  or  the  Court  iqnm 
exceptions,  toould  have  thought  the  covenant  to  indemnify  ought  to  be  in* 
duaed.  (4)  Here  is  a  witness  to  swear  it  was  so  agree<L  Tne  first  ob- 
jection made  is  that  the  evidence  is  in^missible,  upon  the  ground  that, 
where  the  parties  have  entered  into  a  written  agreement,  no  parol  evi- 
dence can  DC  admitted  to  increase  or  diminish  such  agreement.  Tne 
rule  is  right ;  but,  where  the  objection  was  originally  made,  and  pro- 
mised by  the  other  party  to  be  rectified,  it  comes  among  the  string  of  cases 
in  1  Eq.  Abr.  230,  231.  where  it  is  considered  as  a  fraud  upon  the  rule  of 
law.  Then,  the  evidence  is  admissible,  which  brings  it  back  to  its  being 
that  of  only  one  witness.  The  most  that  could  be  expected  would  be  to 
send  it  to  a  trial.  I  do  not  incline  to  that,  for  1  could  only  send  it  to  know 
what  a  court  of  equity  ought  to  do.  1  tliink  the  plaintiff  ought  to  have 
his  decree :  the  rather  because  I  think  I  ought  not  to  hear  a  cause  for 
specific  performance,  and  not  decide  it. 

Mr.  Hollist  suggesting  that  Mr.  Fell  was  present  at  the  execution  of 
the  deed.  Lord  Chancellor  ordered  it  to  go  to  law,  upon  an  issue  whether 
there  was  such  a  promise  on  the  day  of  the  execution  of  the  assign- 
ment. (5)  Upon  the  trial  the  jury  found  there  was  such  a  promise,  and 
the  plaintiff  had  a  decree  for  a  specific  perfonnance. 

t  Lord  MUton  agunat  Edgworthf  6  Bro.  Tad*  Cos.  58a  [foL  and  5  toL  315.  8vo» 
edition.] 


(1 )  And  see  the  cases  it|  the  first  note  afUea,. 

(2)  Vide  Cooke  ▼.  Ciayworth,  and  Savage  ▼.  Broehopp,  18  Ves.  12.  335. 

(3)  And  aee  per  Lord  Eldon  C.  18  Ves.  336. 

(4)  See  accordingly  Stainet  ▼.  Morris,  1  Ves.  and  B.  8. ;  and  WOkins  r.  Fry,  I  Meriv. 
244.  363,  264. 

(5)  "  Whether,  in  connderation  of  the  assignment  of  the  lease,  the  defendant  did 
engage  with  the  plaintiff  to  enter  into  a  bond  to  indemnify  the  plaintiffs  from  tiia  rent 

«  and  covenants."-i-R.  L. 


€t 


»• 


IN  THE  Court  of  CitAKGEBY.  5^ 

1719. 

[•  ]  Ran)>al  against  Payne.  [  *S5  ] 

(No  Entry.) 

TUALSH,  by  liis  last  will,  after  several  pecuniaiy  legacies,  gave  to  Totator  dt- 

FtancU  Goding  and  — — -*  Payne,  the  sum  of  4000/.  for  &e  use  ^^^  to^oct 

o£Jane  Woody  if  she  should  marry  with  consent  of  the  trustees ;  if  noty  2^*^  *^Tf 

then  only  10007. ;  also,  to  the  same  trustees  4000/.  for  the  use  of  MarAa  eiSSo^the 

Woody  if  she  should  marry  with  their  consent,  if  not,  only  1000/.  —  then  dsfiieet  dumld 

there  was  this  clause,  "  if  either  of  these  girls  should  marry  into  the  marry  into  the 

*<  fiunilies  of  Gosling  or  Rivington,  and  have  a  son,  I  give  all  my  estate  ^i^ofliet  of 

"  to  him  for  life  (with  remainders  over) ;  if  they  shall  not  marry,  dien  I  5*$***^  ^ 

«  give  the  8000/.  and  all  my  estate  to Randal  (the  plaintiff)  for  ^^'^i 

**  ufe,  and,  if  he  has  a  son,  then  to  that  son  for  ever,  but/not  to  come  to  give  all  my 

**  him  till  24;  if  he  has  no  son,  then  to  Francis  Gosling^    A  bill  was  estate  to  him 

filed,  and  there  was  a  decree  that  the  money  should  be  invested  in  the  ^^  ^®  ^^ 

fands  till  the  event  should  happen,  and  for  leave  to  the  parties  interested  '*°*!'^!!L 

to  apply  as  occasions  should  arise.    The  Woods  married  with  consent,  ^^anddy* 

but  to  Cfreenottgh  and  Bret,  not  into  the  families  of  Rivington  or  Goding,  The  denieee 

upon  which  the  present  plaintiff*  filed  his  bill  for  the  residue, .  as  being  married,  but 

now  forfeited  to  nim.  »••  mto  the 

fiiTOured  fimii- 
lica.    Bandal  files  his  bill,  but  dismissed,  for  the  derisees  hare  their  whole  lives  to  perfimn  the  eooditioii. 

Mr.  Mansfield,  for  the  plaintiff! — The  devise,  if  the  devisees  should 
not  marry  according  to  the  prescription,  affects  the  residuary  estate ;  — 
if  they  married  with  consent,  but  not  into  the  families  of  Rivington  or 
Gomng,  then  the  residue  was  to  go  to  Randal.  The  defence  of  the  Woods 
18  extraordinary,  that  the  reversion,  in  case  they  should  not  marry  into 
the  families,  is  not  yet  fallen  in  ;  for,  though  they  are  now  married,  their 
husbands  may  die,  and  they  may  hereafter  marry  into  the  favoured  fa- 
milies ;  and  therefore,  RandaPs  right  may  never  exist.  The  contin- 
gency must  have  the  contrary  construction,  that  if  they  married,  other- 
wise than  into  the  families,  tne  residue  was  to  go  over ;  it  was  expected 
the  event  would  happen  in  the  life  of  Randal,  who  was  30  years  older 
than  either  of  the  Woods,  Mr.  Gosling  contends  that  Randatn  son  must 
attain  24  years  of  age :  but  the  only  event  in  which  it  can  go  over 
to  GosUr^,  is  that  of  Randal  having  no  son,  or  that  son  dying  before  24« 

Lord  chancellor. — Till  they  married  nothing  could  v€«t,  for  marriM;e 
was  a  condition  precedent ;  then  could  any  thing  vest,  [*]  till  £&  [  *56  J 
whole  contingency  became  impossible  ?  That  suspends  it  during  their 
lives.  —  You  suppose,  if  they  once  married,  they  had  lost  all  chance  of 
marrying  a  Rivington  or  a  Gosling ;  if  he  had  said  so,  it  would  have 
been  very  well.  Suppose  tlie  girls  liad  married  against  consent,  one  of 
the  husbands  had  diea,  tod  she  had  married  into  one  of  the  ^voured 
families,  and  had  a  son,  and  that  son  was  here  claiming  the  estate,  the 
court  would  not  incline  to  refuse  him.  The  decree  Uiat  the  money 
should  be  invested,  &c.  must  be  carried  into  cxecutionr 


Cases  Argued  and  Detxiimined 


Bencraft  agaitist  Rich. 
(Reg.  Lib.  1778.  A.  fol.665.) 

Money  in  the  rpHE  bill  was,  that  the  trustees  under  the  will  of  the  late  Mr.  Rk/i, 
i     to  wSf of  patentee  of  Covent  Garden  theatre,  might  transfer  the  respective 

S  Court,  can-  8^*^68  of  the  sum  for  which  the  house,  S^c.  sold,  belonging  to  the  chil- 
not  be  trmnifer-  dren  and  infant  grandchildren  of  Ricky  (now  in  the  funds,)  into  the  name 
red  into  the  of  the  accountant  general,  subject  to  the  further  order  of  the  Court.  (2) 
name  of  the  Lord  Chancellor  said,  it  could  not  be  done  without  the  account  being 

nw^to^e^  taken  before  the  Master,  which  could  not  take  much  time  where  the 
credit  of  the  Parties  were  satisfied  the  trustees  had  conducted  themselves  properly , 
cause,  until  the  ^>^^  therefore  ordered  the  account  to  be  taken,  and  a  report  made,  and 
account  is  that  then  the  parties  might  be  at  liberty  to  apply, 

taken  bya 
Master^  and  his  report  made.  (1) 

(1)  This  does  not  mean  that  such  a  transfer  cannot  be  made,  but  that  it  could  not  ope. 
rate  as  an  acquittance  and  distcbarge  of  tlie  trustees  until  they  had  passed  their  accounts. 
Editor. 

(n)  The  suit  was  not  merely  for  this  purpose,  but  for  a  general  execution  of  very  ex- 
tensive  and  important  trusts,  in  which  the  parties  seemed  to  have  kept  most  r^ular 
accounts.  Hie  caus^  now  came  on  for  a  hearing,  and  the  entry  in  R.  L.  is  particiSarly 
long,  stating  the  accounts  minutely. 


[&  C.  2  Dick.  Robehts  agaimt  Hartley.  [22  May  and  1 7  June  J] 

554.] 

(Reg.  Lib.-1778.  B.  fol.  39-^,  5,  6.) 

Applica6on  THHE  application  that  a  cause  may  be  set  down  upon  an  early  day 
that  a  cause  .  must  be  by  petition,  not  by  motion.  —  On  the  motion  of  Mr. 
may  be  set  Kenyan. 

down  upon  an  ^  ^ 

early  day,  must  be  by  petition. 

In  the  same  cause, 
Putting  in  a  The  defendant  having  applied  for,  and  obtained,  three  orders  for  time 

pleaajmfficient  to  answer,  (not  to  plead  answer  or  demur,)  upon  the  expiration  of  the 
coo^liaiicewiUi  i^g^  order,  put  in  a  pleiu     Mr.  Attorney  General  (assisted  by  Mr.  Ken- 

to  answer.  O)*    ^^^  *"^^  ^^*  ^^SS^^^f  moved  that  the  plea  should  be  suppressed,  as  irre- 
gularly put  in.  ^Ir.  Kenyan  cited  Gilbert's  Chancery ^  92.  1  Harrisons 
Chancery f  859.  citing  Mosely,  9Xfl,pL  116. 
[  *57  ]  [*]  Mr.  Mandela  and  Mr.  Selxvyn^  on  the  other  side,  contended  that 

the  4)rder  was  satisfied  by  a  plea  being  put  in ;  and  cited  Jones  v.  Lord 
Strqjffbrd,  S  Wms.  79. 

Lord  Chancellor  refused  to  suppress  the  plea,  holding  it  a  sufficient 
compliance  'with  the  order;  but  as,  from  the  complexion  of  the  case,  the 
defendant  appeared  to  be  using  manifest  delay,  in  order  to  keep  posses- 
sion of  a  large  sum  of  money  (the  produce  of  the  sale  of  Le  Gaston, 

( I )  It  was  long  so  settled,  and  the  practice  now  subsists  accordingly.  See  A non.  2  P.  W. 
364.  which  mentions  it  as  a  point  in  Lord  Slraffhrd's  case.  £t  vide  De  MinchiUz  v. 
Udnetfi  16  Ves.  ^55,  The  reason  is  tliat  a  plea,  Gke  an  answer,  is  ujwn  oath.  —  See  the 
above  cases,  and  the  note  of  the  principal  case  in  Q  Dickins.  554.  But  a  plea'  of  out- 
lawry, whidi  is  not  upon  oath,  cannot  be  filed  under  such  an  order.  PtiUips  v.  Gibbonh 
I  Ves.  &  B.  1 84.  It  seems  the  saroc  rule  must  apply  to  other  pleas  of  like  nature.  It  is 
settled,  that  an  answer  and  demurrer  cannot  be  put  in  under  such  an  order.  ITt-nrick 
V.  Clayicn,  post.  2  vol.  I'H.  and  Z  Dick.  685.  and  Tat/lor  \,  MUncr,  10  V«s.  444. 

a  rich 


IN  TU£  Court  of  Chancery.  fff 

• 

a  rich  French  Ead'Indiamany  taken  by  the  plaintiff's  private  ship  of  1779. 

war,)  in  Question  between  the  parties,  ordered  the  plea  to  be  argued  "^  -  \   _  ' 

the  next  day.  Robbets 

Accprdingly  it  was  so ;  and  the  plea  being  of  a  sentence  of  the  court  against 

of  admiralty,  tohich  was  recited  in  the  biU^  (1)  and  consequently  bringing  Habilbt. 

no  new  matter  upon  the  record,  was  on  that  ground  over-ruled.  *^**  f  dw"' 
CoHTt  of  Admiralty,  mentioned  in  the  bill,  oyerruled,  as  bringing  no  new  matter  before  the  Court. 

A  motion  was  then  made  that  the  money  be  paid  into  court,  and  an 
a£Bdavit  being  read  (which  had  been  before  refused  because  there  was 
then  a  plte  in  court),  but  not  specifying  any  sum  in  particular,  to  be  in 
the  hands  of  the  defendants,  it  was  refused.  (2) 

(1)  It  was  dUHnctfy  alleged  by  the  bill,  first,  that  the  ship  was  condemned  by  the 
Cottit  of  ^limtraAy  on  the  4ih  November,  1778;  and  then  (a  little  afterwards)  **  that 
**  upon  an  allegation  previously  exhibited,  the  ship  was,  by  a  definitive  sentence^  con- 
"  denmed  as  lawful  prise,  &c.**     The  Plea  is  not  stated  in  R.  L. 

(2)  The  defendant  having  put  in  his  answer,  it  was  moved,  on  the  17th  June,  upon 
thai  {wUkntt  any  mention  of  any  affidavit),  that  he  might  pay  into  Court  50,000/.  which 
the  pUintiff  alleged  wat  the  dear  balance  tqtpearing  on  the  schedules  to  his  answer.  That 
api^ication,  it  seems,  &iled;  but  it  was  ordered,  on  consent,  that  he  should  pay  to  the 
pljuntiff,  without  prejudice,  a  sum  of  9,524/.  5s.  9d.  which  he  admitted  to  be  in  his 
Ittnds.     R.L. 

•     Whitelegg  against  Whitelegg.  [17  May  and  17  June."] 

(Reg.  Lib.  1778.  B.  fol.  824.  395.) 

MOTION  for  an  injunction  to  stay  waste,  upon  an  affidavit,  generally,  In  order  to  ob- 
that  the  plaintiff  was  entitled  to  the  fee-simple  of  the  estate,  and  tainaniiyunc- 
that  waste  was  committed.    Refused  by  Lord  Chancellor^  for  a  parti-  .,^j^  the^affi- 
colar  title  must  be  set  out ;  upon  this  being  done,  and  the  only  opposi-  aavit  must  set 
lion  by  a  similar  affidavit  to  the  first,  on  the  part  of  the  defendant.  (1)       out  a  particular 

Motion  granted,  title. 

(1)  It  appnred  from  the  plaintiff's  latter  affidavit,  that  one  of  the  defendants,  who 
was  a  tenant  of  the  plaintiff,  had  attorned  as  tenant  to  his  younger  brother,  and  that  they 
together  had  committed  the  waste  in  question.     R.  L.  395. 


[*]  TRINITY  TERM,  [  •^  ] 

t 

19  Geo.  3.  1779. 


Lawson  against  Hudson.  [14  May  and  5  &  17  June.']  [S.  canned 

(Reg.  Lib.  1778.  B.  fol.  549.)  ^'i^'^il 

._^  octavo  edition, 

JUTYLTON  Lawsony  Esq.  the  plaintiff's  late  husband,  being  seised  in  and7voL  5il. 

fee,  by  descent,  of  an  estate  at  Cramlington  in  NorthunUtei^andf  folio  edition.] 

and  other  real  estates  both  freehold  and  copyhold,  by  his  will  dated  Testator 

charges  his  real 
estate  (which  was  subject  to  a  mortgage,  contracted  by  his  ancestor)  and  also  all  his  personal  esute,  with  his 
debts  and  legades.  Ae  mortgage  shall  be  borne  by  the  estate  originally  liable,  not  paid  out  of  his  estates  (1)} 
and  the  accutriz,  having  paid  it  out  of  theperM>nal  estate,  shall  be  repaid  the  money. 

UthAprU, 

(1)  And  the  rule  prevails  equally,  notwithstanding  the  origina]  contractor,  jor  those 
mecitdiiig  bini;  iboiild  b«w  personally  c$vmanied  to  repay  the  money.    In  such  cases  the 

covenant 


5ft  Cases  AiCgued  and  Determined 

1779«         14th  April,  ITiSy  devised  the  estate  at  Ctandington  ^which  was  subject 
^_\  _  '     to  a  mortgage  for  150(y.  contracted  by  his  ancestor),  and  also  another 
Lawson        estate  to  be  sold ;  and  charged  the  same,  and  also  all  his  personal  estate 
ogaintt        (except  SOO^.  due  on  bond,  which  was  originally  part  of  the  wife's  for- 
HuiMoif.       tune,  and  specifically  bequeathed  to  her  by  the  will)  with  his  debts  and 
legacies,  and  devised  the  residue  of  his  real  estate  in  trust  for  his  bro- 
ther John  in  strict  settlement,  subject  to  a  charge  of  100/.  a  year  to 
A  Icgaej  of        the  plaintiff  upon  the  copyhold  estate.     He  also  bequeathed  to  his  god- 
loor.**tofte        daughter  JVinifred  CJoUtngroood,  lOOl.  "  out  of  the  freehold  and  cofn^ 
A^i^^td^     ^     ^^^^  ^  fl^rwfltrf,"  and  made  tlie  plaintiff,  his  wife,  executrii^. 
ca^Meitate,**  "^^  opinion  entertained  by  the  widow  and  family  being,  Uiat  the  per- 
Sotobebonie   sonal  property  was  taken  by  her  liable  to  the  debts  and  to  distribution, 
by  that  fund,       she  paid  off  the  charge  upon  the  Cratnlington  estate,  and  the  mortgagee 
not  paid  out  of    assigned  the  same  to  the  defendant  Hudson,  to  attend  the  inheritance; 
^perMmal       but  it  having  been  determined  in  the  House  of  Lords,  f  that  she  wag 

entitled  to  &e  whole  residue  of  the  personal  estate  as  executrix,  she 
applied  to  the  person  in  possession  (the  brother)  for  repayment  of  the 
money  so  paid  by  her,  in  her  own  wrong,  and  filed  this  bill,  ix\  which 
the  question  was,  whether,  under  the  will  of  HyUon  LatQson,  the  per- 
sonal estate  was  to  be  applied  in  exoneration  of  the  real, 
r  •59  1  [*]  ^'"  'hornet/  General  for  the  plaintiff  (last  term).  —  lyi r.  Lawson 

ithe  brother)  contends  that  the  personal  estate  was  to  pay  the  debts  and 
egacies.  Here  the  very  estate  mortgaged  is  that  made  liable.  The 
estate  had  descended  with  the  mortgage,  HyUon  Laxvsons  personal  pro- 
perty could  not  be  liable,  the  devise  extends  only  to  his  otvn  debts.  As 
to  the  legacy  of  100/.  charged  upon  the  freehold  and  copyhold  estates, 
if  the  Court  should  be  of  opinion  that  it  is  only  in  aid  of  the  personal 
estate,  the  plaintiff's  bill  must  be  dismissed  as  to  that  part ;  if,  on  the 
contrary,  the  opinion  should  be  that  that  was  a  charge  upon  the  free- 
hold and  copyhold  only,  she  must  also  be  paid  that. 

Mr.  Ainge,  on  the  same  side.  —  Mrs.  Laxoson  having  paid  the  mort- 
gage, it  is  tbe  same  as  if  it  was  now  in  the  mortgagee's  hands.  —  Mr. 
Larson's  personal  estate  did  not  receive  any  benefit  from  the  mortgage; 
he  took  the  estate  with  the  onus  upon  it.  The  legacy  of  100/.  was  not 
a  general  legacy ;  the  meaning  was  not  that  it  should  come  out  of  tlie 
personal  estate,  but  expressly  out  of  the  real. 

Mr.  Scott,  on  the  same  side.  —  The  objection  that  Mrs.  Latvson  paid 
voluntarily,  is  of  little  weight  in  a  court  which  corrects  mistakes.  As 
to  the  1500/.  it  was  not  his  debt,  the  Court  will  not  presume  he  meant 
to  load  his  personal  estate  with  it,  as  the  law  does  it  not  without  decla- 
ration plain.  As  to  the  100/.  being  laid  oh  a  certain  fund :  if  the  will 
had  not  been  duly  attested  to  pass  real  estate,  this  legacy  could  not 
have  been  recovered.  There  is  no  circumstance  in  the  case  to  lead  to 
an  inference  that  he  meant  to  pay  a  debt  not  his  own ;  but,  if  there  is 
any  presumption,  it  will  be  that  he  meant  it  to  lie  where  the  law  has 
placed  it. 

f  April  28 f  1777. — See  Lawson  v.  Lawson,  7  Brown's  Pt.  Cases,  p.  57.  [folio  edition ; 
and  5  vol.  427.  octavo.] 


oovenant  has  been  well  considered  as  an  additional  security  for  the  benefit  of  the  person  to 
vAom  the  money  imu  due,  and  not  as  intended  to  alter  the  nature  of  the  debt.  Sec  Mr.  Cox's 
most  elaborate  and  comprehensive  note  to  Evelyn  v.  Evelyn,  2  P.  W.  664.  which  embraces 
all  the  material  authorities,  and  cites  (^inter  alia)  Lemanv,  Newnham,  1  Ves.52,  53.  (sec 
Supplement  to  Yes.  senior,  40.)  Robinson  v.  Gee,  ibid.  251. ;  Bagot  v.  Oughton,  I  P.  W. 
347. ;  Lewis  v.  Nangle. ;  Skqfio  v.  Shafto,  &c.  See  alaoper  M.  R.  (on  that  note)  in  WmmU 
y.Huntingford,  3  Ves.  12S.  The  like  points  occur  again  in  these  Reports, /wjlaa,  454. 
J),  Ancaster  v.  Mayer ;  E.  TankerviUe  v.  Fawcet,  post.  2  vol.  57. ;  Astley  v.  £.  Tanker- 
titte,  3  vol.  545. ;  TweddeU  v.  TweddcU,  2  vol.  101. ;  BiUinghurU  v.  JFalker,  Und.  604. ; 
and  CUntoa  v.  Hooper,  3  vol.  iX)l.  and  1  Yes.  jun.  173.  S.  C. 

Mr. 


^  IN  THE  Court  of  CHAMcfiRV. 

Mr.  Madocks  for  defeudants  (in  this  present  term).  — -  Mrs.  Latvson 
paid  the  mortgage  and  acquiesced  eight  years.  The  father  had  incum- 
oered  the  estate ;  then  it  is  said  to  he  a  question,  whether  this  could  be 
called  his  {Helton's)  debt.  —  He  was  seised  in  fee  by  descent,  then  it 
was  kis  debt.  It  was  a  debt  to  which  his  property  was  liable.  The 
l^acjr  is  equally  clear,  his  real  estates  are  charged  with  debts  and 
legacies,  **  and  also  all  his  personal  estate."  The  rule  therefore  that 
the  personal  estate  shall  not  be  exempted  without  express  words  ap- 
plies ;  here  are  no  express  words  to  negative  the  application  of  the  per- 
sonal estate.  [*^]  It  does  not  follow  because  a  person  says  a  legacy  shall 
go  out  of  a  particular  fund,  that  he  does  not  mean  it  should  be  paid  out 
of  the  personalty,  it  may  be  to  charge  that  fund,  if  the  personalty  shall 
not  be  sufficient  to  pay  all. 

Lord  CkancMor* — If  the  copyhold  had  not  been  surrendered,  and 
the  will  not  so  executed  as  to  pass  lands,  could  this  legacy  have  been 
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Mr.  Macdonald,  on  the  same  side.  —  The  question  is,  whether  the 
testator  adopted  the  mortgage  as  his  own  debt.  There  is  enough  in  the 
case  to  show  that  he  intended  this  should  be  paid  out  of  the  general 
fimd  of  his  personal  estate.  The  grounds  upon  which  they  argue  are 
these,  that  ne  devotes,  to  the  payment  of  nis  debts,  the  very  estate 
subject  to  the  charge,  and  the  residuum  is  not  given  away.  Then  It 
only  remains  as  to  the  legacy :  there  was  a  good  reason  for  mentioning 
the  real  estate  first*;  because,  when  the  will  was  made,  his  personid 
property  was  very  small.  But  this  is  not  sufficient  to  overturn  the 
general  fule. 

Mr.  Miifordf  on  the  same  side.  —  The  direction  is,  that  the  real 
estate  with  all  his  personal  estate  should  be  applied ;  this  is  an  extra- 
ordinary use  of  the  word  all, — Pockley  v.  PqckUyy  1  Vem.  26.  shows  the 
party  may  adopt  such  a  mortgage  as  this.  Mrs.  Latoson  takes  the 
personal  estate  not  as  a  bounty,  but  by  legal  title ;  the  real  estates  are 
takeuxas  specific  devises. 

Mr.  Sc(at  mentioned  Evelun  v.  Evelyn^  2  Wms.  591.    ^ 

Lord  Chancellor.  —  The  nrst  question  is  whether  the  1500/.  should 
have  been  paid  out  of  the  personal  estate,  if  the  testator  had  left  no 
direction  about  it.  The  second,  whether  the  100/.  should  not  come  out 
of  the  freehold  and  copyhold  estate.  It  struck  me,  that  if  the  will  was 
not  so  executed  as  to  pass  real  estate,  this  10(V.  could  not  be  raised. 
As  to  the  1500^-  the  only  question  is,  whether  the  circumstance  of  his 
directing  his  debts  to  be  paid  out  of  the  real  and  personal  estate,  would 
transfer  it,  from  the  estate  originally  liable,  to  the  personal  estate.  It 
struck  me,  it  made  the  real  and  personal  estate  only  liable  to  debts 
beyond  that.  Another  question  is,  whether  its  being  actually  paid  off 
makes  any  difference.  If  paid  in  her  own  [*]  wrong,  it  cannot  affect 
the  case.  The  100/.  must  be  repaid,  as  it  is  to  be  raised  out  of  the 
freehold  and  copyhold,  and  the  1500/.  from  the  estate  originally  liable 
toit.    (1)  '^      ■  ^       ^ 

This  decree  was  affirmed  in  the  House  ofLords^  27  Feb,  1781.     (2) 

(1)  It  was  declared  **  that  the  defendant  HutUon  was  to  be  considered  as  a  trustee  for 
the  jUamtiff  as  tQ  this  ISOOi:*  R.  L.  and  3  Bro.  P.  C.  430.  octavo  edition. 
(8)  See  9  Brow  P.  C.  424.  &c  octoYO  edition,  and  7  voL  51 1.  folio. 
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Case^  Argued  and  Determined 
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Monej  charged 
upon  a  real 
estate,  for  a 
charity,  (^oid 
by  the  statute  of 
mortmafa),)iball 
aiiik  in  favour  of 
the  specific  de- 
visee, not  go  to 
thelMir  atlaw 
or  residuary  le- 
gatee.     Secus 
vrhen  it  is  an 
exception  out 
of  the  devise. 


Wright  against  Row.     [Wroe].     [June  7.] 
(Reg.  Lib.  1778.  B.  fol.  427.) 

^HIS  was  a  devise,  in  trust,  among  other  things,  to  pay  4/.  a  year 
'■'  arising  out  of  real  estate  to  a  charitv.  The  principal  case  was 
referred  to  the  Master,  to  enquire  whetncr  it  was  prior  to  the  stat. 
9  G^o.  2.  and  the  trusts  were  to  be  carried  into  execution.  (1)  The 
cases  cited  were  Wright  v.  Home,  8  Mod.  222.  as  to  the  general  favour 
of  an  heir;  Ihirour  v.  Motteua:,  1  Vesey,  '320.;  Gravenor  y.  HaUum^ 
before  Lord  Camden,  7th  March,  1767  (2) ;  Barrington  v.  Hereford, 
before  Lord  Apslev:  this  was  1000/.  left  to  be  laid  out  in  lands,  in  trust, 
for  Barrington,  charged  with  an  annual  sum  to  a  charity,  the  Master 
of  the  rolls  gave  it  to  the  residuary  legatee,  but  the  Chancellor  decreed' 
in  favour  of  the  specific  devisee,  as  arising  out  of  his  estate.f  (3) 

f  In  Jaekton  v.  Hurlock,  before  Lord  Northington,  24th  of  November ^  1764,  Sir  Jokn 
Hariop  had,  by  his  will,  given  an  estate  to  Mrs.  MarA  (whom  he  afterwards  married  and 
made  a  settlement  upon  her)  sutnect  to  pajrment  of  lO^OOOf.  as  he  should  direct  in  writ- 
ing ;  and  he  afterwards  directed  it  to  be  paid  to  charities :  Afterwards  he  made  a  codicil 
amnning  his  will.  'Lord.Northingjton  held  the  devise  revoked  by  the  will  and  settlement, 
but  republished  by  the  codicil,  and  that  the  chaise  sunk  for  the  benefit  of  the  devisee. 
[See  that  case  reported.  Ambler  487.  and  1  Eden's  Rep.  263.  j  In  Bland  v.  WUkint, 
FAruaryt  1782,  lands  were  given  to  E,  N.  in  fee,  upon  condition  that  her  executon 
and  administrators  should  pay  10/.  to  a  charity ;  Sir  Th4ima9  SeweU  held  the  lOt.  should 
go  to  the  heir,  as  part  of  the  produce  of  the  land  undisposed  of. 


(1)  The  report  here  is  not  distinct  The  will  was  dated  23d  Ma^,  1774.  Tlie  decree, 
after  declaring  that  the  trusts  of  it  should  be  carried  into  execution,  "  except  to  far  <u  the 
mme  deviset  the  mm  of  4l,  annuaUy  to  thcpoorof  L,**  &c.  directs  an  enquhy  <<  whether  the 
*<  charge  of  4/.  annually  was  a  charge  on  the  close  called,  in  the  testator's  will,  *  The 
"Pbor  Close,*  introduced  antecedent  to  the  time  of  making  the  testator's  will."  R.  L.  fol.428. 

(2)  Gravenor  v.  Hatium,  Ambler,  643. 

(3)  In  all  these  cases  of  resulting  trust,  the  principle  is  this ;  viz.  That  an  heir  takes  by 
renilting  trust,  where  the  Court  can  £urly  infer  that  bounty  to  a  demee  was  not  a  teatator*s 
main  oi^ectj  as  in  a  devise  to  A.  and  his  heirs  upon  trust  to  teU  and  pay  debU,  &c.  and 
that  an  heir  does  not  take  in  such  manner,  u>here  the  fair  inference  is  that  the  devisee  was  to 
have  a  beneficial  interest;  as,  if  the  devise  were  to  A.  and  his  heirs  chargeable  with  debtu 
See  HSU  v.  the  Bishop  of  London,  1  Atk.  618, 19.  and  Alng  v.  Denism,  1  Ves.  &  B.260. 
272,  3,  4.  276,  &c  That  case  was  most  ably  argued,  uid  as  ably  and  elaborately  re. 
ported  by  Mr.  Beames*  Such  readers  as  may  not  be  in  possession  of  Mr.  Sandiers'a 
edition  of  Atkins,  will  find  all  the  cases  as  collected  and  distinguished  by  Mr.  S.  under  the 
above  heads  (referably  to  that  of  Hill  v.  Bp.  of  London),  inserted  by  Mr.  Beames,  ibkL 
p.  266. 


Bill  to  compel 
•a  hospital  to 
renew  a  lease 
dismissed.  (1) 


SoMERviLLE  against  Chapman. 
(No  Entry.) 

A  BILL  filed  against  the  master  of  ^UJohn%  hospital,  in  the   city 
of  Bath,  and  against  the  corporation,    for  a  renewal  of  a  lease 
held  of  the  hospital,  upon  payment  of  one  year's  rent,  by  way  of  fine. 

(1)  Though  Courts  of  Equity  will  effectuate  a  clear,  distinct  contract  for  perpetual  re- 
newal, they  are  unfavourable  to  any  constructive  inference  of  such  contracts,  and  will  not 
assist  parties  who,  having  once  had  the  bene6t  of  such  a  covenant,  have  lost  it  by  lachea 
or  mere  accident.  See  Tritton  v.  Foote,  post.  2  vol.  636. ;  Baytey  v.  Corporation  of  i>s- 
minster,  3  vol.  529.;  Moore  v.  Foley,  6  Ves.  232. ;  Iggulden  v.  May,  9  Ves.  325. ;  City  of 
London  V,  Mitfrrd,  14  Ves.  41. ;  and  Watson  v.  Hemsworth  Hospital,  Und,  324.;  and  the 
several  cases  reftmd  to  in  those  authorities. 

In 
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I«i  1711  an  Ihfonnation  had  been  filed,  which  came  on  to  be  heard  at 
the  Rolls:  13  Nov,  1713,  the  Master  of  the  Rolls  made  an  award, 
which  was  submftt^d  to,  and  afterwards  confirmed  by  a  decree.  From 
that  time  till  1738,  no  [*]  larger  sum  than  60/.  had  ever  been  taken  as 
a  fine.  In  1738.  the  estate  being  much  improved,  a  doubt  was  enter- 
tained whether  the  hospital  could  take  a  larger  fine  without  the  consent 
of  the  lessee.  Jones  offered  600/.  and  it  was  decreed  here  that  they 
might  take  it.  In  1753,  he  offered  1000/.  which  was  refused;  but 
Lord  Hardtoicke,  26th  March,  17^3,  decreed  that  the  hospital  should 
grant  a  renewal,  upon  the  payment  of  that  sum.  A  new  lease  was 
granted  accordingly,  and  Jones  granted  many  under  leases^  with  pro- 
visoes to  renew  upon  the  payment  of  one  year's  rent,  whenever  the 
hospital  should  renew  to  him.  B^  his  will,  1772,  he  devised  the  estate 
to  trustees,  to  certain  uses,  takmg  notice  that  a  renewal  must  shortly 
take  place.  The  trustees  applied  to  the  hospital,  and  corporation,  to 
renew,  and,  being  refused,  brought  this  bill.  The  whole  case  was 
admitted  by  the  answer ;  but  the  Master  and  Brethren  insist  they  are 
not  bound  by  the  decision,  and  that  the  Court  had  no  jurisdiction. 

Mr.  Mamfield  for  the  plaintiffs. — The  single  question  is,  whether 
the  hospital  is,  or  is  not,  bound  to  renew,  upon  the  payment  of  such 
fine  as  this  Court  shall  think  reasonable.  They  insist  that,  by  the  act 
of  parliament,  they  cannot  alienate ;  but  this  would  be  no  alienation, 
the  13  Eliz.  authonses  such  foundations  to  grant  leases  for  three  lives. 
In  considering  the  proportion  of  fines,  the  present  situation  of  the  estate 
is  not  to  be  looked  at,  as  the  improvements  are  in  contemplation  at  the 
time  of  entering  into  the  covenants.  Had  the  Court  had  no  jurisdiction, 
Lord  Hardxvicke  would  not  have  entertained  the  petition. 

Mr.  Kenj/on  for  defendants.  —  In  the  case  of  Doctors  Commons 
against  St.  PauTsff  it  was  held,  that,  though  tliere  was  a  contract  for  a 
renewal,  the  Court  could  not  decree  one. 

Loril  Chancellor,  —  What  interest  have  the  plaintiffs  against  the  hos- 
pital by  way  of  contract,  so  as  to  compel  a. renewal  at  such  a  fine  ?  The 
discretion  is,  only,  that  they  should  not  increase  their  fines  by  taking 
ttvo  years'  rent,  not  to  prevent  their  taking  a  year's  rent,  though  it  jshall 
amount  to  more  than  formerly.  A  perpetual  renewal  upoA  particular 
terms  would  be  equivalent  [*]  to  an  alienation.  The  only  line  would 
be  to  refer  it  to  the  Master  to  report  what  the  fine  for  admission  should 
be.  The  contract  with  the  under  lessee  is  only  that  they  shall  be 
renewed  when  the  original  lease  is.  Bill  dismissed. 

f  The  decree  of  Lord  ITing  in  that  case  was  reversed  in  the  House  of  Lords,  and  it 
was  ordered  that  the  dean  and  chapter  should  grant  a  new  lease  upon  the  same  terms,  and 
with  the  same  covenants  (except  the  covenant  for  renewal)  with  the  former  lease.  Bettes- 
worth  against  the  Dean,  \c,  of  St.  PauVs.  5  Brown's  Pt.  Cases,  389.  fl  Bro.  P.  C.  240. 
octato  edition.  See  that  case  and  many  of  the  others  collected  in  1  Hargrave's  Jurid. 
Arg.411.  ^c] 
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Robinson  against  Davison  and  others.    [July  2.] 

(Reg.  Lig.  1778.  B.  fol.481.  entered  as  Robinson  v.  Proud,) 

¥N  this  case  the  second  mortgagee  filed  his  bill  against  the  mortgagor  Third  mort- 

'*'  and  the  1st  and  Sd  mortgagees,  to  pay  off  the  first  mortgage,  and  gagee  buying  in 

that  then  the  estate  should  be  sold,  his  own  mortgage  paid,  and  the  ^^  *^  ™®"' 

third  be  satisfied  out  of  the  remainder.    Pending  the  suit  the  Sd  mort-  ^f  gL^'*'*'^ 

gagee  bought  in  the  first  mortgage,  and  the  Lord  Chancellor  determined  ^^^  ^^  ^ 
Uiat  by  this  he  had  obtained  a  priorityi  and  should  be  paid  his  whole 

money 
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nloney  before  the  second  mortgagee.  The  cases  cited  by  Mr.  Madocks 
for  the  second  mortgagee  were,  Earl  of  Bristol  v.  Hungerford,  2  Vera. 
524.  cited  in  WorUey  v.  Birkhead,2Yesey,  571.  (1)  S  Atk.  809.  March 
V.  Lee,  1  Ch.  Ca.  162.  Brace  v.  the  Duchess  ot  Marlboroughy  2  Wms. 
491.     Hatokins  v.  Taylor,  2  Vern.  29.    Turner  v.  Richmond^  2  Vern.  81 . 

n)  Lord  irarrf««db?'t  obaenrations  on  WortUy  ▼•  BtrlAead,  2  Ves.  574^  are  dedaiTe 
ana  unoontrorerted.  The  obeerration,  therefore»  at  the  b^inning  of  the  case  of  WU- 
laughby  T.  WUUmgjkhy,  in  the  later  editions  of  Vesey  senior,  p.  684.,  <*  that  a  subsequent 
«  incumbrancer  cannot  avail  himself  of  a  prior  outstanding  term  where  he  has  notice  of 
**  an  interrening  security,"  must  be  undentood  with  reference  to  his  having  notice  before 
be  becomes  possessed  of  kit  oum  security.  See  per  Lord  Hardwidce,  tec.  9  Ves.  574.  A 
dwrer  prevents  such  a  preference.  See  in  Wnttley  v.  JBirkhead,  pattim;  and  see  15  Vea. 
556.  note,  as  to  one  who  purchases  an  equity  of  redemption.  See  Toulmin  v.  Steere, 
5  Meriv.  Sia 


[S.CjMse..8v. 
388. 594^  quod 
ndf.] 

A  provision  by 
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ment, vrith  a 
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RiCKMAN  against  Moroak. 

{Reg.  Lib.  1778.  B.  fol.  446.) 

TN  the  marriage-settlement  of  John  B%dler  the  father,  there  was  a  pio- 
^  vision  made  of  8000/.  each  for  the  younger  children  of  the  marriage, 
with  a  proviso,  that  *'  if  the  father  should  in  his  life-time  or  at  the  time 
of  his  death  give  to  any  of  his  daughters  or  younger  sons  so  intided  to 
portions  or  provisions  under  that  trust,  money  or  lands,  for  or  in  ad- 
vancement m  marriage,  or  otherwise,  the  value  thereof  should  be 
deducted  from  the  portion,  uvleis  he  should  by  ivriting  declare  to  the  con- 
trary*^  John  Butler  senior,  by  his  will  in  1766,  gave  a  sum  of  4000/. 
in  the  funds,  to  his  wife  for  life,  and  after  her  decease  to  his  second  son 
John  BuHer  junior,  and  also  gave  to  John  the  residue  of  his  personal 
estate,  and  made  him  executor  of  his  will.  John  Butler  junior,  being 
entitled  as  a  younger  son  to  the  said  8000/.  provided  by  his  father's  [[*3 
marriage  settlement,  had,  during  his  father's  life- time  raised  money  by 
assigning  the  same  to  the  plaintin,  who  now  brought  his  bill  to  have  ihe 
same  raised  and  paid  to  him  as  assignee  of  John  Butler  junior ;  the  de- 
fendants insisted,  that  the  provision  was  not  to  be  raised,  the  value  of 
Che  4000/.  subject  to  the  life  of  the  mother,  and  the  residue  amounting 
to  more  than  the  8000/.  and  going  in  satisfaction  thereof. 

Mr.  Mansfield  for  the  plaintiff.  —  In  order  to  determine  whether  this 
be,  or  be  not,  a  satisfaction,  we  must  consider  the  proviso,  and  whether, 
the  father  intended  it  so  to  be.  To  be  a  satisfaction,'  it  must  be  a  pre- 
sent, not  a  distant,  provision  —  this  applies  to  the  4000/.  given  to  the 
widow  for  life.  Another  thing  necessarv  from  the  rules  relative  to 
satis&ction  is,  that  it  must  be  certain  —  here  nothing  is  given  to  John 
by  the  will  but  the  4000/.  —  the  residue  was  totally  uncertain.  (1)  The 
proviso  does  not  say  any  thing  given,  but  only  sum  or  sums  of  money m^-- 
then  it  must  be  either  a  sum  or  sums  of  money,  but  this  was  neither,  — 
the  4000/.  was  only  a  reversionary  interest ;  neither  is  the  residue  a  gift 
of  a  clear  liquidated  sum,  nor  an  advancement. 

Mr.  Sehoyn  (on  the  same  side).  —  The  question  does  not  depend  upon 
any  clause  excepting  the  proviso,  that  what  should  be  given  by  the 
fwier  should  go  m  satisfaction,  unless  he  should  declare  to  the  con- 
trarr*  It  is  a  fact  agreed  among  us,  that  he  hath  not  made'  any  such 
declaration*  It  is  not  ascertained  what  the  residue  amounted  to :  it  is 
stated  on  one  side  as  16,000/.  on  the  other  only  as  6000/.    The  question 

(1)  See  the  delennination  on  further  directions,  pott,  2  voL  394.  Et  vide  per  Lovd 
Jjoughborougli,  C.  5  Ves.  S5.  Upon  the  points,  see  Famham  v.  PhiUipt,  2  Atk.  S15. ; 
LeaSe  v.  Leakey  10  Vea.  477. 469f  j^.    See  also  Freemontle  v.  Banket^  5  Vea.  79.  fc. 
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is,  whether  BuUer  could  not  give  any  bounty  to  his  son  but  what  would 
so  in  satis&ction,  and  whether  the  reversionary  interest  and  the  residue 
shall  be  such.  If  the  question  was  on  the  4000/.  only,  that  could  not  go 
in  satisfaction  for  a  certain  provision.  Then  as  to  the  residue,  I  know 
of  no  case  where  a  residue  has  been  held  to  be  a  satisfaction.  The 
general  case  of  satisfaction  has  been  upon  debts,  and  there  it  has  been 
said  that  the  doctrine  of  implied  satistaction  has  been  carried  too  far : 
Barret  v.  Beckfordy  1  Vesey,  519.  was  a  stronger  case  than  the  present, 
until  it  appears  that  the  residue  was  greater  than  the  portion ;  the  reso- 
lution there  was,  that  the  residue  was  no  satisfaction*  This  is  a  very 
different  case  firom  giving  a  certain  sum.  If,  by  possibility,  it  might  be 
less  than  the  portion,  it  cannot  be  a  satisfaction. 

[*]  Mr.  Reed(ioT  the  assignees  o^  John  Butler^  jun.).  —  This  is  not  a 
case  within  the  proviso.  John  was  21,  and  the  portion  then  vested. 
The  proviso  was  only  applicable  to  money,  to  be  paid  before  the  portions 
vested.  As  standing  coupled  with  the  executorship,  and  attended  with 
other  marks  of  bounty,  it  is  equivalent  to  a  declaration  that  it  should  not 
be  a  satisfaction. 

Mr.  Ambler  (for  the  defendants.)  —  The  question  is,  whether  John 
Butlery  having  taken  the  residue,  and  the  4O00/.-is  also  entitled  to  take 
this  8000/.  It  is  a  general  question  brought  on  by  the  assignee  of  al( 
the  effects  of  John  Butler.  The  intent  of  the  deed  was,  that  if  the  hus- 
band and  wife  should  provide  for  the  younger  children,  it  should  abate 
what  they  would  have  from  the  8000/.  In  cases  wliere  the  provision  is, 
that  if  lands  shall  come  to  the  younger  children,  then  the  portions 
shall  not  be  raised ;  if  lands  come,  any  how,  it  is  sufficient,  and  the  por- 
tions sink.  It  was  so  determined  in  Mr.  Pelharns  case,  f  If  John  Butler 
the  father  had  died  intestate,  the  distributive  share  would  liave  been 
accounted  as  a  satisfaction,  —  So,  of  Borough  English  lands  descending 
to  the  youngest  son.  As  to  the  4000/.  it  is  certain,  aiid  if  it  was  not, 
that  would  be  no  objection  as  to  any  thing  but  the  amount ;  it  must  be 
still  considered  as  a  satisfaction,  so  far  as  it  went :  this  was  capable  of 
valuation,  and  therefore  to  be  considered  as  a  sum  of  money.  As  in  the 
case  of  estates-tail  given  to  an  infant,  they  are  capable  of  valuation.  — 
The  4000/.  is  a  sum  of  money,  only  diHering  in  point  of  value  from  being 
reversionary.  In  the  case  of  fVaUon  v.  Lord  Lincoln,  [Ambl.  325.]  f  it 
was  held,  that  an  estate  in  remainder  was  given  in  advancement ;  this  is 
a  clear  answer  to  tlie  objection  of  its  not  being  immediate.  Then  as  to 
the  residue  *- 1  should  wish  the  distinction  should  be  attended  to  be- 
tween this  case,  and  that  of  an  implied  satisfaction  of  a  strict  debt* 
The  Court  has  gone  so  far  in  the  case  of  a  debt,  that  where  a  num  has 
given  any  thing  that  has  not  amounted  to  so  much  as  the  debt,  it  has 
been  held  as  no  satisfaction.  The  idea  was,  that  a  man  should  be  just 
before  he  was  generous.  If  the  man  owes  200/.  to  A.  and  gives  300/. 
each  to  A.  and  to  B.  A.  loses  his  debt.  The  doctrine  is  pared  away 
almost  tQ  nothing,  for,  if  the  residue  is  left  it  is  not  a  satisfaction.     So 

f  WatsoH  V.  Lord  Lincoln^  [Ambl  325.]  TTie  question  arose  upon  tlie  will  of  Mr.  P^^ 
Aam»  who,  haTing  four  daughters,  appointed  a  sum  of  10,000/.  over  which  he  had  a 
power  under  his  marriage  settlement,  among  his  daughters,  excepting  Lady  Lincoln 
(whom  be  had  adranced) ;  and  also  gave  bis  personal  cstatie  among  his  other  daugfatcrs* 
fik«iriie  excepting  Lady  Lincoln.  On  the  2Stb  of  August,  17522,  liis  daughter  Grace 
Hiarried  ^fr.  Watton,  Mr.  Pelham  gave  her  20,000/.  by  applying  part  of  the  10,000^ 
and  other  means,  for  her  fortune :  and  the  question  was,  whether  the  legacy,  given  by 
tbe  will,  vras  sM^fied  by  the  portion.  Lord  Hardwicke  laid  down  the  rule,  and  gave  two 
fcuoos  for  it :  1st,  That  tbe  Court  leans  against  double  portions :  2il]y,  That  a  portion 
k  a  payment  of  the  debt  of  nature ;  therefore,  being  of  opinion  that  thi'  gifb  were  by 
tray  of  portion,  he  decreed  that  they  were  a  satisfaction  of  the  legacy ;  but  iis  to  tlie  tliinl 
part  of  the  residue  of  tlie  personalty,  and  also  the  reul  Citatc  dcvii.ect.  il  v.iib  not  a  wxls- 
lactiou  of  those. 
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1779.  far  as  to  cases  of  debt  and  implied  satisfaction.  —  But  this  is  the  case  of 
a  portion  and  a  declared  satisfaction,  for  you  must  take  the  clause  in  the 
settlement  together  with  the  will.  Then  whatever  he  gives  or  leaves  is 
to  [*]  go  in  satisfaction ;  if  there  is  no  other  declaration,  the  deed  itself 
is  such.  Then  consider  how  far  the  Court  has  gone  upon  covenants. 
Upon  a  covenant  to  leave  a  wife  a  certain  sum,  the  husband  dies  inc 
testate,  her  distributon^^  share,  amounting  to  more,  is  a  satisfaction  — * 
Blandif  v.  Widmore,  1  Wms.  S24.  Lee  y.D'ArmdtL,  1  Vese^,  1.  Thb 
proviso  is  the  declaration,  and  the  thing  left  has  its  value.  If  he  has  the 
value  of  8000/.  it  is  as  much  as  he  ou^t  to  have,  unless  the  father  de- 
clared he  meant  him  to  have  more.  —  Mr.  Madbcks  said,  it  was  not 
meant  as  a  saving  to  the  estate,  but  it  certainly  was  such ;  to  say  it  was 
not  meant  as  a  satisfaction,  is  no  argument.  It  does  not  torn  upon 
Buder^s  intention,  it  depends  upon  the  deed  unless  he  had  declared 
Otherwise. 

Lard  Chancellor.  —  The  point  they  argue  is,  that  it  did  not  take 
place  as  a  gift,  not  being  given  eo  animo*  Suppose,  in  the  case  cited, 
ne  had  eiven  a  sum  of  money  upon  an  event,  would  that  have  been  a 
satisfaction?  , 

Mr.  Ambler.  —  It  is  not  necessary  it  should  be  a  preferment;  whii^ever 
^  bears  a  value  is  a  satisfaction  for  so  much.     In  Lord  Pdham's  case,  th^ 
estate-tail  was  thought  capable  of  a  computed  value.    The  iOOOL  may 
clearly  be  considered  as  a  portion. 

Lord  Chancellor.  —  The  words  ,/br  preferment  are  to  distinguish  it 
from  presents,  Stc.  Then,  being  in  possession  of  this  argument,  they  say 
the  testator  could  not  mean  it  as  an  advancement  to  give  him  a  residue 
or  reminder. 

Mr.  Ambler. '^SmBU  suins  given  detached,  to  be  sure,  would  no  more 
be  accountable  for  here,  than'  in  the  case  of  hotchpot,    f  In  Pu^he 

S;ainst  the  Duke  of  Leeds^  there  were  two  questions,  one  quite  out  of 
is  case,  the  other  whether  the  sum  advanced  [*]  by  the  father  was  a 
sadsfoction ;  Lord  Bathurst  thought  it  was. 

f  Pugjke  And  his  wife  against  the  Duke  of  L.eeds  and  others,  in  the  House  of  Lords, 
15tfi  Mordi,  178a     [Sce6  Bro.  P.C.  125.  octavo  edition.] 

By  setdement  on  the  marriage  of  Godolphm  Edwards  and  Etixabeth  Mitre,  dated  25d 
and  94th  Amil,  1 7S4,  int.  aL  a  term  of  600  yean  was  created  to  raise  portions  for  daugh- 
ters, by  which  it  was  prorided,  that*  in  case  there  should  be  but  one  daughter,  the  sum 
of  5000^.  should  be  nused  for  such  only  daughter^  to  be  paid  at  1 8,  or  day  of  marriage, 
with  maintenance  in  the  mean  while.  And  there  was  a  proviso  in  the  settlement,  that, 
in  case  the  dau^ters  should  be  advanced,  with  portions  in  money  or  lands,  equal  in 
vahie  to  the  portions  thereby  provided,  in  the  life-time  of  Godolphin  Edwardsy  orhe 
should  give  or  leave  them  money  or  lands  not  equal  in  value,  the  trustees  diould  raise 
only  so  much  as  would  make  the  money,  or  value  of  the  lands  so  given,  equal  to  the  por- 
tions provided.  —  EHxabethi  the  appellant,  being  the  only  daughter  of  the  maoriagCi 
attained  18  the  4th  December,  1746.  Godotpkin  Edwards  being  possessed  of  S^SOOL  EaM- 
India  annuities  (which  he  had  saved  from  the  income  of  the  estate),  21st  October,  1772, 
transfiBrredthem  to  the  appellant  EHxabHh,  then  the  widow  of  Mr.  Ji/an/ot«.  A  biU  had 
been  Bled,  and  die  cause  came  on  to  be  heard  before  Lord  Bathxtrst,  25th  June,  1776,  in 
which  there  was  a  decree  in  favour  of  die  appdlant  for  her  portion  of  5000if.  the  preient 
qoestion  not  being  then  before  the  Court.  The  respondents  afterwards  exhibited  dieir 
bHl  of  review,  stating,  that,  since  the  pronouncing  the  decree  in  that  cause,  tbey  had  £§- 
cdmaned  ifaat  OodoL^kiii  Edwards  had  transferred  to  tise  appdUnt  these  JwSa  vasvSAm, 
hi  part  of  her  portion.  The  cause  came  on  lOth  December,  1 777,  to  be  heard  upon  the 
bfll  of  review,  when  Ixyrd  Chancellor  declared  that  the  5300^.  East-IwOa  anlniltieii 
transferred  by  Godolphin  Edwards  to  the  appellant  EUxabeth,  were  to  be  muaidrted  as 
having  been  so  transferred  in  part  satisftction  of  her  portion  of  50001.  under  the  maniage 
aettlement,  and  therefore  varied  the  former  ^decree  so  far ;  upoo  which  the  preKBt  appeal 
was  brought  in  parliament,  whidi  being  heud  If  arch  15th,  1780,  it  was  ordered  tiiat  tfle 
same  shoiald  be  dismissed,  and  the  decrees  therein  complained  of  affinned.  [See  6  Bro. 
F.  C.  125.  octsvt>  edition,  j 
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Lord  Chancellor.  *-  It  is  only  if  he  leaves,  or  gives  directly,  and  with- 
out qualification. 

Mr.  Attorn^  General  (same  side).  —  It  was  not  in  th^  pow^r  of  the 
father  to  give,  he  was  prevented  by  the  settlement.  —  This  case  is  in 
specie  new,  for  I-  remember  no  case  where  the  father  could  declare 
whether  he  meant  to  give  in  addition.  Here,  it  was  in  the  discretion  of 
the  fiither  to  give  in  addition  or  not;  he  has  omitted  so  to  do,  and  no- 
ting can  supply  it.  The  proviso  was  intended  to  prevent  the  questions 
wUcii  have  arisen ;  the  younger  children  were  to  have  8000/.  a*piece, 
but  it  might  be  in  the  parent's  power  to  give  them  land  or  money ;  then, 
in  that  case,  no  construction  is  to  take  place,  but  it  is  to  be  in  com- 
p^i^tipo  for  their  portions,  unless  it  is  declared  otherwise.  Whether 
the  ji^vision  wer^  immediate  or  more  remote,  being  of  value,  diat  value 
waf  to  be  computed.  This  is  not  to  extend  to  ornaments  or  matters  of 
that  kind,  plate,  jewels,  pictures,  though  of  value.  The  residue  is  only 
UBCiertiun  until  it  appears  what  it  is*  A  value  may  be  pi|t  upon  the 
40007.  This  case  stands  on  more  peculiar  circumstances  than  the  Duke 
0f  Le^  and  Pughe,  or  the  common  cases.  The  father  might  have  de- 
clared to  the  [•  J  contrary;  he  not  having  done  8o,  the  law  of  the  settle- 
ment takes  place.  —  I  admit  he  has  not  given  4000/.  but  something  less, 
because  there  was  a  life  upon  it ;  but,  not  being  upon  a  contingency,  it 
ia  easily  computed,  and  the  value  is  a  value  in  money.  It  is  only  a 
queation  before  the  Master  what  the  value  is. 

Mr.  fVooddeson,  on  the  same  side,  cited  Pelham  and  Lord  Lincoln^ 
and  SmUe  v.  SamOe,  2  Atk.  458. 

Lord  Chancellor.  —  The  proper  way  now,  will  be  to  send  it  to  the 
Master,  to  see  what  he  took  under  the  will,  and  tlie  value  of  it  at  the 
time  of  the  testator's  death  (1),  and  to  reserve  all  further  considerations. 
The  residue,  I  think,  must  be  in  satisfaction,  there  will  be  no  arguing 
that ;  and  I  am  afraid  the  4000/.  must  be  valued  in  the  same  manner, 
which  would  cover  the  whole.  Where  a  man  leaves  a  residue  he  means 
the  money  it  will  produce.  (2)  It  is  impossible  to  say  the  4000/*  after 
the  death  of  the  wife  would  not  be  an  advancement.  It  strikes  me  very 
strong  that  this  is  a  provision,  and  that  under  the  words  in  marriage  or 
otherwise y  it  must  be  so  considered,  f 

f  Vide  poti,  vol.  2.  p.  394.     Lord  Chancellor*9  judgment  in  this  cause. 
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(1)  "  And  specify  the  particulars  thereof."  Reg.  Lib. 

(2)  See^  however,  the  references  in  the  first  note  to  this  case. 


B 


BoARDMAN  and  MosMAN.    [16  &  17  Jul  I/. "] 
(Reg.  Lib.  1778.  A.  fol.  629.) 

ILL,  to  replace  money  raised  by  the  sale  of  the  plaintiff*s  property 
in  the  funds,  by  the  trustee,  and  for  the  appointment  of  new 
trustees.  The  only  question  was,  whether  Kvme,  one  of  the  trustees  in 
the  daed,  but  who  had  never  executed  it,  or  formally  accepted  the  trust, 
wm  liable*  Motman  the  other  trustee  (brother  to  the  plaintiff,  a  widow) 
uM.  the  stock,  but  Kyme  knew  of  it  and  concealed  it  from  the  plaintiif, 
and  advanced  her  500/.  which  she  said  she  borrowed  rather  than  sell  out 

(I )  Sm  Cafftey  v.  D/trlm,  6  Ves.  488. ;  Chambers  v.  Minchith  7  Ves.  186.  &c. ;  Fraicfi 
T.  Hobttm,  9  Ves.  103. ;  Lord  S/djtbrook  v.  Lord  Minclujtbrook,  11  Ves.  252.  and  16  Vet. 
477.  ^  ;  Sncc  v.  Siokes,  11  Ves.  310.     Et  vide  Underwood  v.  Stevens,  I  Meriv.  712.   ' 

E  2  any 
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any  of  the  funds  (Kyme  knowing  that  they  were  then  sold),  and  the 
money  came  to  the  use  of  him  and  his  partner  who  had  since  tailed. 
And  Lord  Chancellor  hel<l  him  equally  liable  with  Mosman. 


[*]  Scott  against  Fenhoullet. 


Purchase  of  the 
fee-sLmpleinthe 
name  of  the  pur- 
chaser, and  of 
terms  in  the 
name  of  a  tnis- 
tee,  {with  an  ti»- 
tervemngrever' 
nan  [of  II  ilayt, 
[and  a  reserve 
aHonofrtiit,^, 
to]  the  vendors) 
the  terms  are 
'  terms  in  gross, 
"not  attendant 
^pon  die  inhe- 
ritance. (1) 


nncMt-Inn     ^Original  hearing,  29  and  30  April,  177 1 — Rehearing,  24  July,  1779.] 

(Reg.  Lib.  1778.  B.  fol.  573.) 

T  ORD  Chancellor  gave  judgment.  —  The  question  is,  whether  the 
-^  terms  in  this  case  are  terms  in  gross,  or  to  attend  the  inheritance, 
which  was  purchased  at  the  same  time.  Sir  Andrew  Chadtvick  meant  to 
purchase  the  whole  interest,  he  did  not  mean  to  purchase  with  an  inter- 
vention of  eleven  days.  All  the  material  facts  are  these:  In  1699, 
Sir  R.  Madocks  seised  in  fee  of  three  acres  of  lands,  part  of  which  are 
the  premises  in  question,  leased  to  Glasthorpe  for  fifty  years,  which 
would  expire  in  1748.  In  1714,  he  granted  a  further  lease  to  the 
assignees  of  Glasthorpe^  for  49  years,  to  commence  in  1748.  He  de- 
vised the  estate  in  fee  (the  terms  being  outstanding  in  the  trustee)  to 
M,  Rudger.  In  1722,  Lady  Madocks  (surviving  Sir  R,  and  being 
entitled  to  the  beneficial  interest  in  the  terms)  bequeathed  the  terms  to 
M.  Rudger  (who  was  entitled  to  the  reversion  in  fee  of  the  estate)  for 
life,  remainder  to  raise  portions  for  children,  with  a  proviso  that  the 
trustees  should,  between  1722,  or  the  death  of  Lady  Madocks,  and  1748, 
when  the  trust  would  come  into  possession,  raise  lOOl.  per  annum  for 

Rudger  during  her  coverture,  but  if  she  should  become  non-covert, 

then  200/.  per  annum,  till  she  should  come  into  possession.  The  ques- 
.tion  arises  on  the  execution  of  this  trust.  Sir  Andrew  Chadtvick, 
18th  June,  1729,  purchased  of  Mrs.  Rudger  the  fee-simple  estate,  and 
fio  much  of  the  terms  as  related  to  it,  and  the  trustees  executed  their 
power  by  granting  a  derivative  lease  to  trustees  for  Sir  Andrew,  with  a 
nominal  reversion  (1 1  days)  to  themselves.  (2)     On  the  same  day,  they 

(1)  Sir  WiUiatn  Grant  M.  R.  thought  this  report  of  the  judgment  incorrect,  and  that, 
besides  that  the  reasoning  was  by  no  means  clear,  some  jmrls  of  it  apj)eared  at  vaiiance 
ivilh  the  condusion ;  his  Honour  thereby  referring  to  tlie  three  or  four  clauses  towards  the 
end  of  the  judgment  and  topof  page  71.  (and  wliich  in  thu  edition  are  printed  in  italics.) 
See  in  Capets,  Girdlery  9  Ves.  510,  II,  12.  Sir  WUUam  Grant  >vas  (as  usual)  accurate 
in  his  observations ;  and  it  does  seem  quite  impossible  to  reconcile  those  partsof  the  judg- 
ment without  further  information  than  is  supplied  by  the  report.  Mr.  Sugdeti  has, 
however,  ascertained  an  important  fact  of  the  case  from  an  opinion  of  3Ir.  Feame  (upon 
which  the  rehearing  was  applied  for),  and  which,  he  observes,  reconciles  every  part  of 
Lord  7*i%ur/ou;*s  judgment.  The  reversion  of  11  days  was  not  the  whole  of  the  reservation 
to  the  trustees,  for  there  wai  an  ex]iress  stipulation  as  to  jKtrfmeiU  of  rent  to  them,  with  the 
usual  covenants ;  to  which  mode  of  conveyance  they  were  restrained  by  their  trust.  It 
appears,  therefore,  on  the  whole,  that  although  the  reversion  might  be  considered  as  only 
nominal  in  the  contemj>latuni  of  the  parties^  and  of  most  others^  the  circumstaiices,  jnever- 
theless,  of  the  rent  and  covenants,  formed  sudi  a  beneficial  interest  in  jmnt  of  law,  as  was 
adequate,  by  itself,  to  a  substantial  intervention  and  separation  of  the  term  from  the  in- 
heritance. See  Collectanea  Juridica,  2  vol.  No.  6,  p.  267.  275.  and  Sugden*s  Laws  of 
Vendors  and  Purchasers,  p.  382,  3,  4,  5.  (5th  edition.) 

(2)  It  was  not  merely  nominal  in  point  of  law,  for  the  trustees  reserved  rent  under  the 
usual  covenants,  which  rendered  the  intervening  interest  a  beneficial  one  in  contemplation 
of  law,  and  dius  made  a  chasm  to  prevent  the  union  of  the  term  with  the  inheritance^ 
without  an  express  declaration  for  the  purpose.  Such  a  declaration  was  wanting  as  to 
the  terms  in  question ;  and  the  fact  of  there  baring  been  such  a  declaration  as  to  othor 
terms  under  the  same  title,  was,  doubtless,  a  great  inducement  to  the  decision.  This  con- 
trast seems  strongly  marked  by  the  original  decree  accordingly.  See  it  inserted  at  the 
end  of  the  ease. 

executed 
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executed  their  power  on  the  second  lease  also,  with  a  nominal  reversion. 
In  that  lease,  it  was  thought  proper  to  declare  the  intent  of  conveying  it 
to  trustees,  to  be  in  order  that  it  might  not  merge.  —  This  was  a 
mistake :  but  it  strongly  shews  his  intent  that  the  terms  should  attend 
the  inheritance.  (S)  He  purchased  three  other  estates  in  the  same 
manner,  except  that  there  he  purchased  the  leases  in  his  own  name, 
and  the  fee-simple  in  the  name  of  trustees.  The  question  stands  on  the 
plain  ground  of  his  having  so  purchased  one  in  his  own  name,  the 
Qther  in  the  name  of  trustees,  whether  these  terms  are  in  gross,  or  to 
attend  the  inheritance.  Every  term  standing  out  is,  at  law,  [♦]  a  term 
in  gross.  If  it  is  different  in  equity,  it  must  be  by  affecting  the  person 
holding  the  term  with  a  trust  to  attend  the  inheritance.  Tnis  may  be 
by  two  ways.  By  express  declaration  —  and  then,  whether  the  trust 
would  or  would  not  merge,  and  whether  the  reversion  be  real  or  only 
nominaly  it  must  be  attendant  upon  the  inheritance.  Here,  it  is  not 
upon  express  declaration :  then  it  must  arise  from  implication  of  law, 
founded  on  the  statute  of  frauds,  which  forbids  any  trust,  except  by 
writing,  or  by  implication  of  law.  As,  if  an  estate  be  purchased  with 
my  money,  it  is  in  trust  for  me  by  implication  of  law,  and  is  out  of  the 
statute.  (4)  Where  one  is  seised  in  fee-simple,  and  there  is  a  term  out- 
standing to  the  use  of  the  person  seised  in  fee-simple,  it  is  the  property 
of  the  person  so  seised  in  fee-simple.  Best  and  Stamj^ordy  Pre.  Ch.  252. 
(also  in  Freeman  and  Salkeid,)  lays  down,  that  where  if  in  the  same  hand 
it  would  merge,  there  it  must  attend  the  inheritance.  An  attempt  has 
been  made  to  make  a  difference  from  the  cases  of  Whitchurch  v.  fVhit' 
churchy  and  Baden  v.  Lord  Pembroke,  In  Whitchurch  v.  Whitchurch^ 
(2  Wms.  236.)  (5)  it  was  not  a  future  term  but  an  immediate  one,  and  the 
term  did  not  merge,  there  being  an  intermediate  term.  Another  cir- 
cumstance which  makes  that  case  immaterial  is,  that  Whitchurch  had 
purchased  the  inheritance,  and  then  had  the  whole  interest,  both  the 
terms  were  his,  and  there  was  no  interest  outstanding  except  inform. 
There  was  no  argument  on  that  part  of  the  case,  for  it  was  taken  for 
granted  the  terms  were  to  attend  the  inheritance ;  the  only  question  was, 
whether  a  will,  capable  of  passing  a  chattel  interest,  divided  the  terms 
from  the  fee-simple.  In  Baden  v.  Lord  Pembroke^  2  Vern.  52.  Lord. 
Pembroke  demised  for  99  years,  upon  an  express  trust,  to  re-demise  ta 
him  under  a  pepper  com  rent  for  his  own  life,  a  rent,  by  way  of  jointure, 
for  the  Countess  during  her  life,  and  a  pepper-corn  rent  during  the 
remainder  of  the  term.  —  Lord  Pembroke  was  entitled  to  the  whole  in- 
terest, the  uses  being  exhausted ;  and  there  was  no  question  as  to  its 
being,  in  its  own  nature,  a  trust  to  attend  the  inheritance.  The  bill  was 
filed  on  the  idea  that  the  term  was  assets,  and,  even  in  a  case  where  it 
was  held  that  such  a  term  was  assets,  it  was  held  to  be  the  f  heir's  after 
pajrm^nt  of  the  debts.     These  cases  do  not  carry  the  law  of  the  Court 

f  Perhaps  Chapman  and  Bondt  I  Vern.  1 1 8. 


(3)  See  the  decree,  postea, 

(4)  The  Editor  ventures  to  submit  whether  thit  ivat  not  the  case  before  the  Court ;  and 
wbcdber  (in  so  far  as  reelected  Sir  Am  Chadivick,  whose  property  alone  was  in  question) 
the  whole  interest  which  be  had  purchased  in.  the  term  (be  it  what  it  might)  mat  not  a 
trust  by  operation  of  law  for  tiie  benefit  of  his- main  olijecty  the  estate  of  inheritance  f  An 
answer  to  this  would  be  furnished  by  the  decree ;  vtx.  that  when  it  suited  him  to  make  a 
declarMion  of  such  a  trust,  he  made  it ;  and  when  he  did  not  make  any  such,  it  cannot 
be  implied  that  he  meant  any.  Qucrr«,  however  t  and  especiallt^  since  the  subleases  were 
taken  ai  di^ereni  times,  and  were  granted  *'  to  different  persons  from  the  inheritance;** 
thereby  (as  Mr.  Feame  observes)  *<  manifesting  an  intent  to  keep  them  on  foot  for  protect^ 
**  ing  the  inheritance ;  which  protection  implies  their  attendance  on  the  inheritancei  and 
'*  IFo^  *>*  the  some chaniul,.**  2  Coll.  Jurid.  375. 

(5)  And  Gilb.  £q.  Rep.  168.  ^uod  vide, 

E  3  .  an 


1779. 


Scott 

against 

Fknuouluct. 


[•70] 


70 


Cases  Argued  and  Determined 


1779. 


Scott 


ajgoinst 

FkHHOULLET. 

[•71] 


an  iota  beyond  what  it  went  to  before.  A  trust  arises  from  the  circum- 
stance of  the  interest  belonging  to  the  owner  of  the  inheritances  Sir 
Andrew  Chadtuick  mi^t  have  given  these  term&to  a  stranger,  and  if  the 
inheritance  descended,  the  [*]  heir  at  law  might  demand  the  rents 
reserved  by  the  leases.  It  is  said  to  be  extremely  plain  that  Sir  Andrew 
Ckadtoick  meant  to  consolidate  the  interests:  this  is  begging  the  ques- 
tion. It  is  true  he  meant  to  take  the  largest  interest  he  could;  but  by- 
no  means  apparent  that  he  meant  to  consolidate  the  interests.  /  lay  no 
stress  on  the  days  of  the  reversion,  Jbr  it  teas  meant  only  as  n  nominal  re^ 
version,  —  during  that  time,  the  rent  tuould  be  to  the  original  lessees  «—  but 
they  did  not  mean  to  reserve  a  substantial  interest.  (6)  It  ivould  be  neces" 
sary  there  should  be  an  express  trust,  to  make  this  attendant  on  the  inhe- 
ritance ;  the  transaction  does  not  supply  a  necessary  constructioh  dflato. 
It  is  a  tery  nice  and  a  very  new  point,  tjohether  the  intent  to  purchase  the 
Vihdle  interest^  is  sufficient  to  make  the  term  attendant  upon  the  inheritance. 
The  ifhpossibility  he  was  under  of  purchasing  the  tohole,  rendered  an  expreu 
declaration  necessary,  to  make  it  attend  the  inheritance.  (7) 

Decree  affirmed. 

(6)  Aft  to  this  and  the  following  clauses,  see  the  references  in  note  (1 )  aniea» 

(7)  TTle  original  decree  dedared,  **  that  as  to  the  terms  in  the  three  hovises  in  B,  nam- 
tioned  in  the  indentures  of  18  and  \9Junet  1 729,  the  satte  were  attendant  on  tfaefrMhold 
and  inheritance,  being  to  declared  m  the  deeds.  Ihat  as  to  the  terms  in  the  odite  lease- 
Jibld  premises  in  questioni  the  same  were  terms  in  gross,  and  were  part  of  the  tcstator^s 
ptttenal  estate.**  Reg.  L^.. 
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BotELER  against  Allington  [Alingix)N.]    [23  Nov.'] 

(Reg.  Lib,  1779.  A.  fol.  73.) 

* 

A  BILL  filed  by  plaintiff,  who  had  contracted  for  the  sale  of  the  estate 
*^^ in  quefetion,  against  Henry  Allington,  the  representative  of  the  aur- 
jiving  trustee  in  tihe  original  will,  and  also  devisee  of  the  reversioner  in 
that  will,^  for  a  conveyance  of  the  legal  estate.  Subsequent  to  devises 
in  the  original  will,  which  never  took  effect,  stood  the  following  remain- 
der: ^*to  testator* s  cousin  John  Botelerjbr  Ufe,  remainder  to  Marma- 
"  duke  and  William  Allin^n  and  their  heirs,  during  the  lifjf  of  John 
Bottler,  to  preserve  contingent  remainders,  remainder  td  Philip  6oteler 
the  son  ^ John  Boteler^r  life,  and^rom  and  qf^er  the  determination 
qfthat  estate  by  forfeiture  or  otherwise,  in  the  l^e  ^Philip,  to  the  de- 
^*  fondants  Marmaduke  and  Williain  Kl^gUm  and  their  heirs,  to  preserve 
<^  contingent  nmaindets"  (in  liie  usual  form,  except  that  in  this  devise, 

(1)  See  fF^kkam  v.  m^khafn,  IS  Ves.  3d5.  and  418.  where  Lord  JStdan  C.  dbser^cs 
^Bon  the  principal  cise,  saying  that  both  iSbt  Bar  and  th^  Bench  were  mncfa  pierplrxed 

Upon  the  point  of  merger  of  the  equitable  Estate,  f«e  3frydges  V.  'Brudges,  S  Yes.  120. 
there  referred  to.    Etvide  Lord  ltedesdaU\  MS.  Vote,  postia,  vota  (5). 
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tbBwoirdB^^dinngihelifbqfFM\pBoie^"tvere<nniitcd),  << wadfromand 

*^  a/ier  the  decaue  ^Fhilip  to  the  useofthejirst  and  other  eon*  o^  Philip 

"  m  tmU  maUf  remainder  to  the  right  neirs  of  the  testator  in  fee. '  — -  The 

testator  died,  leaving  »-^  Neville  nis  sister  and  heir  at  law.    Marma" 

dmie  AUingtou  turyived  William^  and  devised  all  his  trust  estates  to 

l%naas  Buck  (since  deceased),  and  Henry  Allington  (the  defendant) 

upon  trust  to  perform  the  original  trusts.    Mrs.  Neville  the  sister  and 

heir  at  lair  of  the  testator,  devised  her  reversion  in  fee  (subiect  to  some 

devises  which  took  no  effect)  to  defendant  Henry  Allington  m  tail.    She 

died  iM  1744,  so  that  Henry  Allington  the  defendant  had  in  him  the  trust 

estate,  if  sufasistinff  under  th^  original  will,  and  the  reversion  firom 

Mrs.  Neville,    Phuip  Boteler,   first  son  of  the  first  Philip  Boteler,  in 

1774,  suffered  a  recovery ;  and,  upon  a  contract  for  the  sale  of  the 

estate,  a  doubt  arose  whether  a  title  could  be  made  without  Allington  9 

jeinifig,  on  the  idea,  that,  from  the  omission  of  the  words  "  during  the 

**  life  of  PhiUp**  the  trustees  took  a  fee,  and  that  that  legal  estate 

united  with  the  equitable  estate  derived  from  Mrs.  Neville  womd  not  be 

barred  by  Philips  recovery. 

[•]  Mr.  Attorney  General  and  Mr.  Kenyon,  for  the  plaintiff,  argued, 
1st,  Tliat  the  intention  of  the  testator  being  to  give  the  estate  to  the 
trustees,  only  ibr  the  purpose  of  preserving  the  contingent  estates  from 
being  defeated,  which  could  only  happen  during  the  lite  of  Philip  Bote^ 
ier^  Bsade  Che  devise  equivalent  to  a  gif^  to  them  only  for  his  life  —  That 
the  trustee,  stating  himself  only  to  be  such,  ought  to  do  what  becomes 
that  character.  (2)  2dly,  That  supposing  these  all  to  be  equitable 
estates  in  Philip  Boteler^  with  an  equitable  reversion,  they  were  barrable 
liy  the  recovery;  and  for  this  they  cited  Robinson  v.  Comyns^  For- 
refller,  164.  Smlvin  v.  Thornton-^,  at  the  Rolls,  Trin.  6  Gtfo.S. — that 
equitable  estates  with  equitable  remainders,  are  barred  by  recovery. 

f  &i/«m«gflinst  Thornton^  [Ambl.  545.  699.] John  Thornton,  leiMdof  the  pramiflM 

for  lift,  with  lemmnder  to  hn  first  khi  ThonuUf  in  tail-iiuile,  remahider  to  hip  aaoood  son 

Jamet  im  tail-ii»le,  remainder  to  hhnself  in  fee,  forfeited  in  the  rebellion  in  1745.     The 

eMfllefiir  Ufe  being  put  up  for  tale  by  die  conunisnenera,  wet  bongbt  by  JTttmetk  Mac- 

kende  in  trust  for  Thomas  (the  tenant  in  tail).     Tkomat,  thus  having  the  eqjuitabk  crtale 

Ibrthelife  of  bb  fmher  (the  legal  estate  being  in  the  trustee)  and  the  legal  cstaio.tafl,  hi 

mMtnder,  suffered  a  recovery,  and  soon  after  died,  leaving  issue  a  daughter,  wife  to 

flalntiSr.    Jdmeu  the  eeoond  son,  took  possession,  suffered  a  recovery  (after  the  detii  of 

his  ftlher  and  the  trustee,  in  whom  his  estate  vested),  and  died,  leaving  two  daughten, 

the  defendants,  who  were  in  possession.     The  bill  was  filed  by  SoMn  in  rig|it  of  faia  wift, 

for  an  aeoount  of  profits,  and  to  have  the  estate  delivered  up.     Upon  hearing  at  the 

JMEf,  the  great  quebtion  in  the  cause  was,  wliether  the  recovery  suffered  by  Thonuupwrho 

had  an  equitable  estate  for  ^fe,  and  a  legal  estate-tail,  in  remainder,  was  capable  of 

baning  ^  legal  remainder :  and  upon  very  full  argument  these  points  were  laid  down 

ty  Mb  flnnoar,  and  seemed  to  be  the  sense  iof  the  whole  bar.     Ist,  That  a  recovery  may 

be  suffered  of  an  equitable  estate.     2dly,  That  such  a  recovery  can  only  affect  efuitabw 

iCBudaders.     3dly,  That  a  recovery  of  an  equitable  estate  must,  in  all  re^>ects,  imitate  a 

legal  recovery,  and  therefore  that  the  person  suffering  an  equitable  recovery  must  hava 

suchan  equitable  estate  as,  had  it  been  a  legal  estate,  would  have  enabled  him  to  suffer  a 

ImbI  recovery.     4thly,  That  an  equitable  estate  cannot,  in  suffbing  a  recovery,  be 

Mended  with  a  lesal  estate.     5thly,  That  at  the  recoveries  suffered  of  those  different 

catatet  are  p^fecUy  distinct  from  each  other,  a  recovery  of  either  estate  shall  not  afi^ 

the  other,  the  recoveree  of  the  legal  estate  being  always  the  trustee  of  the  possessor  of  the 

•quhaUe  estate,  and  the  recoveree  of  the  equitable  estate  becoming  always  thectshdgue 

trust  of  him  who  hat  the  legal  estate.    Upon  this  doctrine,  therefore,  the  bill  was  retained 

for 


1779. 
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agamtS 
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(2)  If  an  equitable  tenant  in  tail  it  in  a  situation  thlit  he  could  suffer  a  valid  recovery 
he  aeited  of  a  legal  estate,  trusteet  to  preserve  any  contingent  remainders  may  join 
with  him  in  a  recovery,  &c.  without  the  least  breach  of  trust;  but  it  teams  (notwithstand- 
ing this  argument,  and  what  Lord  Tkwrlow  is  reported  to  say  in  the  n^t  page)  that  they 
cannot  be  compelled  to  join,  or  to  suffer  a  recovery  themielvet.     Biicoc  v.  Ptrkms, 
I  Vet.  &  B.  485.  491,  2. 

E  4  Lord 
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1779*  'Lord  Chancellor. —  In  that  case  the  equitable  estate  for  life  and  the 

Vwy  —  ^      legal  remainder  were  in  the  son ;  but  supposing  all  the  estates  to  be 

BoTELEx       equitable,  with  an  equitable  reversion,  there  is  no  doubt  the  recovery 

(igainst .       will  bar.  —  The  trustee  is  bound  to  do  every  act  in  assistance  of  the 

Allington.     equitable  tenant  in  tail.    I  see  no  reason  why  he  should  not  be  able  to 

oblige  the  person  having  the  legal  estate  to  join.  (3)    Why  should  the 

tenant  of  the  legal  estate  be  exempted  in  conscience  from  joining  in  such 

conveyance? — You  have  a  right  to  have  a  legal  estate  conveyed  to 

you,  upon  which  to  suii'er  a  recovery. 

Hie  defendants  acquiescing,  his  Lordship  decreed  (4)  a  conveyance  by 
Henry  Allington^  to  the  eldest  son  of  Philip  Boteler  in  tail-male,  wid^ 
the  remainders  over  in  the  will.  (5) 

fotr  a  jreaTi  with  liberty  for  the  plaintiff  iS'a/Mn  to  try  the  validity  of  the  recovery  of  TkamaSf 
at  law.  But  it  was  the  opinion  of  tlie  Court,  that,  as  Tkomat  had  not  such  an  estate  as 
would  have  enabled  him  to  suffer  a  perfiect  legal,  nor  a  perfect  equitiU)le,  recovery,  it  was 
totally  invidid.     [  Vide  AmbL  545.  699. ;  and  see  per  Lord  C  3  Ves.  1 S5,  6.] 
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'  (3)  But  see  c&ntra  in  Bis4;oe  v.  Perkmtt  1  Ves.  &  B.  491,  2. 

(4)  '*  That  the  defendant  should  convey  such  estate  as  the  plaintiff/.  P.  S*  was  enti- 
**  tied  to,  under  the  will  of  P.  B.  dated  18  Augua,  1708,  in  the  estates  in  questiont  o 
"  the  said  plaintiff  P.  JS,  or  to  his  use,  or  in  trust  for  him,  in  such  manner  as  he  should 
**  direct."  &c R.  L. 

(5)  The  Editor  having  been  honoured  with  the  assistance  of  some  valuable  notes  by 
Lord  RedesdaUt  takes  the  liberty  of  inserting  the  following  one  verbatim : — 

''  The  question,  whethet'  the  recovery  suffered  was  or  was  not  sufficient  to  bar  all  the 
**  estates  created  by  the  will,  subsequent  to  the  estate-tail  limited  to  the  plaintiff,  and  to 
entitle  the  plaintiff  to  a  conveyance  from  the  trustee  in  fee  simple,  notwithstanding  some 
of  the  equitable  estates  created  by  the  will  had  become  vested  in  the  trustee,  was  not 
considered  by  the  Court  as  important  to  discuss ;  the  plaintiff  being  ci^Mble  of  suffiving 
a  recovery  upon  a  Conveyance  of  the  legal  estate  by  the  trustee,  and  the  purchaser  choos- 
ing rather  to  take  the  title  in  that  form,  the  purchase  being  very  large.  Mr.  Feame  had 
"  before  giten  a  very  elaborate  opinion,  18th  Fdt.  1778,  that  the  recovery  did  bar  the 
'*.  wtates  created  by  the  will  subsequent  to  the  estate-tail  vested  in  the  plaintiff;  con- 
**  ceiving  that  those  estates  all  continued  interests  in  equity  only,  which  the  law  could 
*'  Hot  contemplate ;  and  that  the  trustee  had  only  a  legal  estate  in  fee  in  trust  to  serve  the 
equitable  estate-tail  in  the  plaintiff  at  the  time  of  die  recovery,  and  all  subsequent 
limitations  in  the  will ;  and  that  in  a  court  of  law  the  equitable  interests  in  the  trustee 
**  could  not  be  noticed  as  in  any  degree  affecting,  and  particularly  not  as  dividing,  his 
.''  estate  in  fee  into  several  distinct  estates  in  law,  some  of  which  he  held  in  trust,  and 
«  some  not  in  trust.     In  truth,  therefore,  this  decree  was  for  the  satisfaction  of  the  purw 
<<  ohaaer,  and  is  so  stated  by  Lord  Kenyan,  in  Doedem.  Compere  v.  Hicks,  7  T.  R.  437. 
The  point  seems  to  have  been  determined  in  Robmson  ▼*  Comyns,  and  also  in  jl/orw 
v»od  y.  Turner,  3  P.  W.  163.  171.  ^as  to  the'^icom^  estate),  where  the  recovery 
by  Sir  Henry  Marwood,  who  had  the  legal  estate,  barred,  as  an  equitable  recovery, 
^  all  the  equitable  estates ;  and  the  point  was  also  determined  by  the  Master  of  the  Rolls 
"  in  Brydges  v.  Brydges,  and  Phi^  v.  Brydges,  3  Ves.  jun.  120.**     Lord  Redeadale's 
MS.  Note* 
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[*]  HILARY  TERM,  [  #74  ] 

20  Geo.  S.  1780. 


Earl  of  Harrington  against  Flemming. 

(No  Entry.) 

T  TNDER  a  decree  for  money  to  be  laid  out  in  purchases,  to  be  settled  When  money  is 
^^  to  uses  under  the  marriage  settlement  of  Lord  Harrington  and  to'bei«idout. 
Miss  Flemmingf  Mr.  Mitford  mored,  last  term,  that  the  parties  might  be  **-°^*'_*?"" 
at  liberty  to  propose  purchases  to  the  Master,  from  time  to  time,  with-  J^SL^npur- 
out  applying  upon  each  purchase  to  the  Court,  and  cited  Neale  v.  Neatcy  cfaasei,  ai^lil 
in  1728,  and  Omuton  v.  Lord  Maynard  before  J^ord  Camden^  in  both  cation  must  be 
which  cases  such  an  order  had  been  made.  nu^  to  the 

Lord  Chancellor  thought  application  ought  to  be  made  upon  each  ^*""^»  "P®" 
purchase  to  the  Court,  but  said  he  would  look  into  the  cases.  On  the  ^J^chlS!'**^ 
first  day  of  this  term,  Lord  Chancellor  said,  —  It  is  more  for  the  ad- 
vantage of  the  suitor,  as  a  general  rule,  that  the  shape  of  each  proposal 
should  be  laid  before  the  Court.  It  is  fit,  before  the  proposition  goes  to 
the  Master  at  all,  that  the  Court  should  see  there  is  a  subject  proper  for 
his  consideration  (1),  together  with  the  state  of  the  family.  Without 
prejudice  to  any  opinion  upon  particular  circumstances  in  a  decree,  but 
as  a  general  suojcct  only,  I  thmk  the  proposal  ought  to  be  made  to  the 
Court. 

Motion  denied.  The  Master  of  the  Rolls,  who  was  present,  expressed 
his  assent  to  Lord  Chancellor*^  opinion. 

(I)  In  one  of  the  purchases  in  this  cause,  the  Court  was  so  properly  vigilant,  that  the 
Master*  haTing  stated  that  one  of  the  proposed  estates  was  free  from  any  judgments,  but 
not  having  stated  that  due  search  had  been  madct  the  order  recited  the  fact  in  those  terms, 
and  directed  *'  that  he  should  cause  scarcli  to  be  made,  and  state  to  ihe  Court  that  he  had 
**  made  the  same  accordingly.'*  Reg.  Lib.  1779.  A.  fol.  1 10.  entitled  E.  of  Harrington 
yr.  Lascelles. 


[*]  Shapland  against  Smith.    IJan.  18.]  [  *75  ] 

.^T     -r^  V  Lincoln*  t-Tnn 

(No  Entry.)  :  ffalL 

Mr.  Baron  JEyre 

¥  TPON  exceptions  to  the  Master's  report,  in  favour  of  a  title  depend-  for  Lord  CAm- 
^^  ing  on  the  validity  of  the  recovery  suffered  by  Christopher  Shop-  ceUor, 
landj  under  the  following  case :  —  Shapland  devised  ''  to  John  Brett ^  MmttenHofford 

andHett. 

D&nm  to  tnutees  to  jn^  out  of  rents  and  profits  (afler  deducting  rates,  taxes,  and  repairs)  the  residue  toCS. 
and  hia  aasigns  for  life,  and,  after  his  decease,  to  the  use  of  the  heirs  nude  of  the  body  of  CS,  and  in  default 
efswk  issue,  remainder  o^er ;  not  an  estate-4ail  in  C  S<  the  use  not  bei^g  executed  m  him,  (1) 

"  John 

(1)  It  teems  this  marginal  abstract  of  Mr.  Brovm  is  agreeable  to  the  decision,  and 
his  report  of  Lord  TAut^w's  expressions  wrong.  Hiey  certainly  are  at  variance ;  and 
tl|e  r^MTt  a  most  incorrect  one.  Mr.  Feame  was  of  this  opinioniL  cu>d  understood  that 
tlM  lacoyiiy  was  hdd  md  **Jor  want  of  an  estale^tail  in  C.  &,**  as  abore,  and  not  be-' 

5  cause 
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1780.         ^^  John  Shaplandt  and  George  Shapland,  the  premises  in  question,  upon 

^    ,\  „  -»      *'  ^riM^,  that  they  the  said  «/.  ^.  «/.  5.  and  G.  <S.  and  their  heirs  and 

Sraplakd      "  assigns,  shall,  yearly  and  every  year,  by  equal  quarterly  payments, 

a^nst        '<  by  and  out  of  the  rents  and  profits  of  the  said  premises,  after  deduct^ 

Smith.         «  \j^g  rates,  taxes,  repairs,  and  expences,  p{^  such  clear  sum  as  shall 

**  then  remain  to  my  brother.  Christopher  Shaplandy  and  his  a^ignSf 

^*  during  his  natural  Hfe,  and  from  ana  after  his  decease^  to  the  use  and 

''  behoof  of  the  heirs  male  ^f  the  body  of  the  said  Christopher  Shaplandy 

**  lawfully  to  be  begotten,  as  they  snail  be  in  priority  of  birth  ;  and  in 

*'  default  of  such  issue"  reminder  over.     Cases  cited,  Tipping  v.  Co^ 

xenSf  Carthew,  272.  1  L.  Raym.  33.    Broton  v.  Barkhamj  Fre.Ch.461* 

Broughton  v.  LangUvj  Eq.  Abr.  383.     Sahin  v.  Thomtony  Trin.  1766, 

(ante,  page  73.  note)  Pigot  v.  Garnish^  Cro.  EHz.  678.    Jones  v.  Lord 

Saijf  Sf  Seals,  £q.  Ab.  383.  8  Vin.  262.  3  Brpwn's  Ft.  Ca.  458.     South 

▼.  AUgny  1  Salk.  228. 

Baron  Evre*  —  A  devise  to  trustees  to  permit  A,  to  receive  or  to  pay 
profits  to  A.  amounts  to  a  disposition  of  the  land.  What  difference  is 
there  here  ?  The  rule  of  law  i^,  A.  having  the  use  of  the  estate,  the 
trust  shall  not  be  separated  from  the  land,  and  the'use  shall  be  executed 
in  him ;  this  is  an  estate-tail  in  the  first  taker,  and  he  hath  a  right  to  sell 
the  estate. 

Master  Holford  expressed  himself  of  the  same  opinion. 
Master  Hett  asked  if  his  opinion  was  <^  any  consequence ;  if  sd,  Ait 
was  against  the  doctrine  laid  down. 

Baron  E^e  seeming  doubtful  whether  it  was  necessary  the  opinion  of 
the  Masters  sitting  wkh  a  judge  must  concur  with  his,  in  order  to  found 
a  decree,  the  cause  stood  over  to  be  reheard  by  Lord  f  Chancdiar* 
Upon  being  reheard,  Lord  Chancellor  was  of  opinion  with  Master  Hett^ 
that  the  trustees,  being  to  pay  the  taxes  and  repairs,  must  have  an  in- 
terest in  the  premises;  that,  therefore,  the  legal  estate  for  the  life  of 
Christopher  wfis  in  them,  and  he  had  only  an  equitable  estate  for  life ;  and, 
[  *76  ]  the  subsequent  estate  [  *  ]  heing  executed,  he  had  an  equitable  estate 
for  life,  (2)  and  a  legal  remainder  in  tail,  which  could  not  unite,  and,  of 
course,  there  could  not  be  a  good  tenant  to  the  pradpe,  and  die  reco- 
v&y  suffered  was  void.  It  being  necessaiTy  in  order  to  make  a  good 
tenant  to  the  praecipe,  that  there  should  be  a  legal  estate  for  life, 
toith  (3)  a  legal  reversion  in  tail,  or  an  equitable  estate  for  life,  with  (d)  an 

f  See  Merreit  and  Eattwiek,  1  Vern.  265.  and  the  adyertisement  prefixed  to  the  2d  toL 
of  Vernon. 


caute  C  S.  had  **  a  legal  estate  in  Aim/*  as  mentioned  in  tibe  report.  —  Vide  Sugden*s 
L.  Vend,  and  Purch.  31],  12.  &c  (5th  edit)  Tliere  seems  no  doubt  but  the  subse- 
quent limitation  was  a  use  executed,  bj  way  of  contingent  remainder,  to  such  person  as 
should  be  C  S^'s  heir,  on  the  determination  of  his  equitable  life  estates:  so  that  C»  &  had 
no  flMre  soefa  ma  equitable  inteMst  for  llfo.  flw  Ittr.  jFleiinu's  opinion,  «ad  Ife.  S%^ 
dbn's  «ble  oommciiltiy  on  the  doctrine,  and  on  this  case,  ^H  sugidt  ttom  pafs  309  4o 
314. 

(2)  According  to  Mr.  Feame*s  opinion,  and  the  probMe  determinationt  he  had  no  more 
Uian  an  equitable  interest  to  have  the  residue  of  the  rents  j>aid  to  him  for  life;  the  limit- 
ation of  the  legal  estste^tul  being  by  way  of  conthmnt  renndnder  to  the  pemm  i«Im^ 
at  his  death,  should  imswer  the  detcriinidn  of  liiB  fa£ :  so  tfatt  the  recovery  was  Toid, 

for  vfani  of  an  etiait'UtU  topattf  without  Teferting  to  the  want  ^  a  good  teuaaA  to  the 
prmdpe.    See  Mr.  S%tgden*s  observations,  uH  tuprd,  p.  512. 

(3)  Mr.  Sugden  thmks  the  substitution  of  Uie  words  "  where  there  it,*'  instead  of 
**  ipttA,*'  in  the  two  tb&te  instances,  iHH  jtaHkB  the  sentnice  ooireit.  Uti  sufti, 
p.  312>  313; 

equitabk 
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equitable  reversion  in  tail ;  but  said  that  if  it  was  only  doubtful,  he 
would  not  oblige  the  purchaser  to  take  the  title.  (4) 

Exception  allowed. 

(4)  Lord  Eldan  C.  has  repeatedly-  disapproved  of  the  Court's  letting  purchasers  oft, 
whoethe  title  was  doubtAil :  obscsrringi  this  was  the  first  [modem]  case  which  esta- 
blished such  a  pmctioe ;  holding  it  preferable,  according  to  the  ancient  course,  that  the 
purdiaser  should  be  decreed  to  take  the  title  as  it  was,  and  have  it  ultimately  decided  in 
the  House  of  Lords,  if  he  thought  proper.  Hu  Lordthipt  however,  fiat  always  felt  Mm- 
mifbaundhy  luch  modem  continued  practice.  See  in  Vancouoer  ▼.  Blin,  11  Ves.  464,  5. ; 
Siap^Uon  T.  Scott,  16  Ves.  874. ;  and  Biscoe  ▼.  PerHtUy  1  Ves,  and  B.  492,  3.  See  also 
Co&per  ▼.  Dtrnne,  pott.  4  foL  8a  and  1  Ves.  jun.  565. ;  Sheffield  ▼.  Lord  Mtdgrave, 
2  Ves.  jun.  526. ;  Roake  ▼.  Kidd,  5  Ves.  647. ;  Zoioes  v.  I^oA,  14  Ves.  547.  ;  and 
FrmUdin  t.  Lord  Broumiow,  iML  550.  The  prindpal  case,  however,  was  not  exactly 
the  first  of  the  kind;  see  Marhw  v.  Smith,  2  P.  W.  201. 
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1780. 


Shatlakd 


Kaye  against  Laxon  and  others.     iMatxh  2.] 
(Reg.  Lib.  1779.  A.  fol.  286.) 


Sir  Thomas 


IM7ILLIAM  Mantle^  possessed  of  a  leasehold  estate  held  for  99  years,  Bequest  of 

of  which  under-leases  had  been  let  by  him  for  63  years,  and,  in  leoaeAoM^frMmir- 
some  parts  of  the  premises,  reversionary  leases  of  19  years  more,  by  his  T'^fi^^"'* 
n^  daled  27th  November^  1770,  made  the  following  bequest :  "  I  give  ^/eSSTb^ 
^*  and  bequeath   unto  my  grandson   George  Kaye  (the  plaintiff)  my  «hera««nioMBy 
*^  to^sehold  ground-rents  in  SxoallatO'^reet  and  Orange'Street"  (1)  (the  loMhold  Ime- 
premises,  the  reversion  of  which  was  in  question),  and  made  the  plain- 
tii^  and  gome  of  the  defendants  residuary  legatees*    Plaintiff^  thinking 
himaelf  intiUed  under  this  will  to  the  reversionary  term,  which  was  in 
the  testator,  afier  the  expiration  of  the  several  leases,  as  wdl  as  to  the 
reota  reserved,  entered  into  contracts  with  Richard  Laxan,  the  husband 
and  testator  of  one  of  the  defendants,  for  the  sale  of  the  whole ;  but,  he 
objecting  to  the  title,  on  the  presiunption  that  the  reserved  rent^  only, 
and  ttot  the  estate  itself  had  passed,  refused  to  complete  the  contracts 
unless  the  residuary  legatees   would  join   in   the  conveyance,  which 
aooie  of  them  refusing,  the  bill  was  filed.    On  behalf  of  the  plaintiff, 
were  cited   Kerry  v.  Derrick^  Moore,  771.    Cro*  Jac.  104.  cited*  in 
2  Venu  400.  as  Cherry  v.  Dethick.    Maundy  v.  Maundy^  2  Strange, 
1090.  Annaly,  142.  S.  C.     And  determined,  by  his  Honour,  that  Uie 
#bole  interest  passed  to  the  plaintiff.  (2)    He,  therefore,  decreed  a  ^e- 
cific  performance,  without  costs  on  either  side. 


ii 


1)  This  agrees  precisely  with  Reg.  Lib. 

^2)  His  Honour  declsA^d*  <*  He  was  of  opinion,  that  by  virtue  of  and  under  the  will 
*<  of  die  testator,  the  phdntiff^  G*  K.  became  entitled  to  the  whole  of  the  leasehold  pre- 
«  iaiiM  m  qaeetion,  for  the  remainder  of  the  said  testator^s  term  of  99  years  therein.**  -^ 
ILL. 
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1780. 


[*77] 


[*]  EASTER  TERM, 
20  Geo.  3.  1780. 


Undtf  a  power 
to  appoint  ft  sum 
o€iaoD!Bj 
among  yoiin|^ 
cblldran,  but 
that  the  ddeu 
9on,orthe  ton 
pottestmg  the 
estate,  tiaU  have 
nopmiofthe 

numeyt  a 
younger  ton 
becoming  an 
ddotisex- 
dudedf  though 
mentioned  by 
name  in  the  ex^ 
ecution  of  the 
power  whilst  he 
was  a  younger 
son. 


[*78] 


Broadmead  against  Wood. 
(Reg.  Lib.  1779.  A.  fol.64-0.> 

T^ALLy  by  marriage  articles,  had  a  power  to  appoint  the  sum  of  800/« 
(to  raise  which,  a  term  was  carved  out)  for  younger  children  after 
the  death  of  the  wife;  but  it  was  "  provided'*  by  the  power,  "  that  the 
"  eldest  son,  or  the  son  possessing  the  estate,  should  have  no  share  of  the 
'*  800/."  He  had  an  eldest  son  John,  a  second  Anthony,  and  five  other 
younger  children,  and  appointed  the  800/.  to  Anthony,  and  the  other 
younger  children  by  name.  After  the  appointment,  and  before  the 
death  of  the  mother,  John  died,  whereby  Anthony  became  an  eldest 
son,  and  the  estate  charged  with  the  sum  descended  upon  him.  And 
the  question  was  between  the  other  younger  children,  and  the  represen- 
tatives of  Anthony  (he  being  since  dead,)  whether  he  was  entitled  to  any 
share  of  this  800/. 

Mr.  Kenyon  (for  the  other  younger  children)  cited  Hodges  v.  Fotoler, 

Sch.  1766 Randal  v.    Metcaif,    6  Brown's  Pari.  Cases,  559.   [Sd 

vol.  318.  octavo  edition  1  and  Cholmondeley  v.  Meyrick,  before  Lord 
Northin^on,  (1)  where  there  being  a  term  of  300  years,  for  raising  a  sum 
of  60007.  for  younger  children,  in  such  shares  as  the  father  should  ap- 
point, but,  in  default  of  appointment,  at  21 ,  or  marriage,  if  the  father 
should  be  then  dead,  otherwise,  immediately  after  his  decease.  Mrs. 
Merrick,  one  of  the  children,  dying  in  the  life-time  of  the  father;  upon 
the  question  whether  the  portion  was  transmissible,  it  Was  held,  that  it 
Vested  at  21 ,  or  marriage,  though  not  payable  till  after  the  death  of  the 
father ;  the  power  of  appointment  suspending  the  payment  only,  not 
the  vesting  of  the  portion.  If  the  younger  son  here  took  after  the  eld- 
est ©erj^rwwm  doni,  he  would  not  answer  the  description  of  a  younger 
child.  He  cited  also  Chadtvick  y.  Dolman,  2  Vern.  528.  Teynham  v. 
Webb,  [*]  2  Vesey,  198.  that  a  younger  son  so  becoming  eldest,  could 
not  take  as  a  younger  child. 

Mr.  Sehoyn  (for  the  representatives  of  Anthony,)  —  The  father  had  a 
power  over  the  shares,  though  confined  as  to  the  objects.  By  his  will 
he  has  given  to  the  younger  children,  and,  amons  the  rest,  to  Anthony 
by  name.  In  Jermyn  v.  Fellows,  (Ca.  temp.  Twbot,  93.)  it  was  held 
that  where  the  younger  child  is  appomted  by  name,  he  shall  take,  though 
he  becomes  an  eldest  son. 

Lord  Chancellor.  —  It  must  be  divided  among  all  the  children,  ex- 
cept (2)  John  and  Anthony, 

(1)  1  Eden's  Rep.  77.—  S.  P.  Emperor  v.  nolfe,  1  Ves.  208.;  WiUis  v.  fFillis^ 
3  Ves.  51. ;  and  Montague  v.  Lord  Sandwich,  Trin,  Vac.  1797.  See  also  the  several 
other  cases  collected  in  Mr.  Eden*»  note,  ubi  suprci,  86,  87. 

(2)  See  Loder  v.  Loder,  1  Ves.  531. 


IN  THE  Court  of  Chancery.  78 

1780. 
Lee  [Ley]  against  Pascoe.     [27  Ap-ilJ}  Sir  Thomat 

Sewdy  Master  of 

(Reg.  Lib.  1779.  B.  fol.  319.)  ^^  for  Lord 

Chanceltor. 

T^Jj'R.  Selvoyn  moved  to  discharge  a  demurrer,  the  defendant  havmg,  Motion  to  di<- 
^^  (afler  a  motion  for  time  to  plead,  answer,  or  demur,)  by  way  of  charge  a  de- 
answer,  only  denied  combination,  and  by  this  means  not  havmg  com-  munrer  (after 
plied  with  the  orders  for  time,  which  were  not  to  demur  alone.     He  motjon  ror  time 
cited  Steventon  v.  Gardiner,  2  Wms.  286.  and  a  bill  filed  by  Sir  John  ^^^^j^. 
Dindy  Goodyer  against  the  Dean  and  Chapter  of  Worcester  in  1777,  in  niur,but  not  to 
the  Exchequer.  .  His  Honour,  on  authority  of  these  cases,  and  that  the  demur  alone,) 
defendant  had  not  complied  with  the  terms  of  the  order,  ordered  the  granted,  the 
demurrer  to  be  discharged,  and  taken  off  the  file,  with  costs,  f  (2)  answer  only  de- 

^  xxsxsM^  com- 

f  And  it  seems  that  the  motion  and  order  must  be  special  to  yUady  answer,  or  demur,    ■^*'^^<'i>«  (U 
for  if  it  be  only  to  answer,  althou^^  a  plea  will  satisfy  the  order  (  F.  Roberts  v.  Hartley, 
ante  p.  56.)  jet  a  demurrer  (thouj^  only  to  part),  and  answer  to  the  other  part  will  not. 
See  Kenride  v.  Clayton,  post.  vol.  2.  p.  214. ;  [and  2  Dick.  685.] 


(1)  The  allegation  in  Reg.  Lib.  in  support  of  the  motion,  and  upon  which  the  pre- 
sent Older  was  made,  was,  "  that  the  defendant  had  put  in  a  demurrer  only,  xoUhout 
**  mention  of  any  thing  Wee  an  answer.  The  mere  denial  of  combination,  to  be  sure, 
was.  in  effect,  no  answer ;  as  had  been  decided  expressly  on  the  same  point  in  Stephenton 
T.  Gardiner,  2  P.  W.  286,  7.  ;  but  it  seems  rather  singular,  the  fact  of  the  denial  of 
combination  forming  the  pretence  of  an  answer,  was  not  stated  in  II.  L. 

The  practice  stUl  continues,  agreeably  to  the  principal  case,  as  reported.  See  Lan^ 
down  ▼.  ^derton.  8  Ves.  526.     Et  per  Lord  Eldoii  C.  in  Taylor  v.  AfUner,  10  Ves.  447. 

(2)  **  Th  be  taxed  by  the  Master.'*  The  Court,  however,  now  gives,  as  a  general  rule, 
5L  oemtM,  which  is  the  amount  allowed  where  a  demurrer  is  overruled  upon  argument : 
and  it  seems  an  improvement.  See  Lansdmvn  v.  Elderlon,  8  Ves.  52C),  7.  The  like 
sum  is  given  if  a  demurrer  is  submitted  to,  ajier  having  been  set  doiim  for  argument, 
Anon,  9  Ves,  221. 


Turner  against  Husler.  Mr. Baron 

Eyre  for  Lord 
(No  Entry.) 


ChanceUor, 


THE  testator  being  seised  of  tithes  in  fee,  and  also  having  leases  of  Testator  having 

tithes  perpetually  renewable,  without  fine,  devised  all  his  lands,  tithes  m fee,  ts^ 

tenements,  titnes,  &c.  to  the  defendant.  —  The  defendant  being  in  pos-  ^T^  ****** 

session  under  the  devise,  the  plaintiff,  the  personal  representative,  nied  %^y  t&^S^' 

this  bill  for  the  leasehold  tithes,   insisting  that  by  the  will  the  freehold  able,  devised  all 

tithes  only  passed.  his  lands,  tene- 

Mr.   Baron   Eyre The    case   of  Rose  v.  Bartlet  (Cro.  Car.  293.  ™en^  ^^ 

8  Vi.  202.)  that  v£  one  having  freehold  lands  and  leases  [♦]   for  years,  ^^^^^ 

devise  all  his  lands,  the  freehold  lands  will  only  pass,  has  been  often  re-  ^holdHthespsM 

ferred  to  and  acknowledged,  f     One  cannot  but  respect  a  case  so  sup-  as  well  as  the 

freehold,  (I) 
f  Particularly  by  Lord  Hardwicke  in  Chapman  v.  Hart,   1  Ves.  271.;  where  the         r  ^i^q  n 
testator  having  freehold  estates  near  Fowey,  made  a  will,  by  which  he  devised  all  his        1-     '  ^  J 
lands  and  tenements  near  Fowey,  but  the  will  was  not  attested  fn  the  manner  directed  by 
the  statute  of  frauds.     Lord  Hardwicke  refused  an  enquiry,  whether  the  testator  had 

leased 

(I)  See  Watkins  v.  Lea,  6  Ves.  633.   &c.;  and  Church  v.  Mundy,    on  the  appeal, 
15  Ves.  306.  &c. 

ported : 


79 


Cases  Argued  and  Determined 


UStKB* 


1780.         ported :  yet  one  cannot  help  asking  why,  by  so  general  an  expresfiion, 
all  the  lands  should  not  pass.    No  reason  is  given  in  the  cases,  (2)  there 
is  none  arising  from  th^  lavour  shewn  to  an  heir  at  ^aw ;  for  the  ordinary 
or  next  of  kin  are  not  considered  in  that  light. —  There  is  none  from 
general  rules  of  construction.  (S)    If  the  words  are  the  same,  and  the 
testator  has  only  one  interest,  that  will  pass ;  if  he  has  different  interests, 
the  intent  seems  to  be  the  same^  why  should  not  the  whole  pass  ?  Tkere 
is  but  little  reason  in  saying,  that  the  freehold  satisfies  the  words.    By 
the  case  of  Goodiiile,  on  demise  of  Paul  v.  Pmtlf  2  Bur.  1089.  gener^ 
words  are  not  to  be  restrained,  unless  the  Court  sees  abuDdant  reason  to 
think  the  testator  meant  to  use  them  in  a  rtstnined  sense.    There  is 
no  good  reason,  where  there  is  freehold  and  leaseholdi  why  the  freehold 
only  should  pass ;  I  cannot  see  why  both  should  ii<lt  pass  -—  the  words 
are  large  enough.      The  determioatimi  of  Roie  v.  BarAa^  was  very 
earlv :  I  am  led  to  think  the  old  idea  of  .the  dignity  of  the  freduM»  ana 
small  value  of  the  interesse  terminiy  led  to  it.    The  leaseholder  was  held 
to  be  a  mere  pernor  of  the  profits.    From  the  change  of  circumstanoes, 
the  rule  is  now  become  u<isatisfactory.    We  are^  here,  considering  th^ 
intent  of  the  testator.    It  is  a  degree  of  strictness  inconsistent  with  the 
present  state  of  things,  to  say  that  a  nan  by  his  lands  does  not  mean  all. 
I  do  not  mean  to  deny  the  authority  of  Rose  and  Bartletf  but  I  cannot 
build  upon  ity  and  take  the  construction  for  tithes  here,  that  is  appUe4 
there  to  lands.    I  am  not  prepared  to  say»  that  the  word  tithes  wifi  not 
pass  the  leasehold,  as  weU  as  freehold.    Mr.  AUormetf  General  added 
the  case  of  freehold  and  copyhold  lands,  that  the  Court  will  not  su^lj 
a  surrender  of  the  copyhold,  where  a  charge  ia  'upon  all  the  (2)  lan^f. 
That  is  because  the  will  has,  in  law,  no  effect  upon  the  copyhpldy  Qnd 
the  court  of  equity  does  not  see  a  sufficient  intent  to  charge  it.    It  goes 
there  on  the  intent,  and  I  think  it  should  do  so  here,  and  I  can  see  do 
doubt  of  the  intent.     The  form  here  is  a  lease,  but,  being  renewdble»  it 
was  as  much  the  testator's  as  his  inheritance.    The  case  o^  Addis  v.  Cl^ 
ment,  2  Wms.  456.  was  argued  from  the  intent.     The  limitations  hefe 
are  fit  for  an  estate  of  inheritance.  (4)   I  infer  from  this,  that  the  poWer  of 
renewal  had  made  the  testator  forget  that  he  had  not  the  (5)  inheritance. 
As  to  there  being  no  mention  of  a  renewal,  this  was  not  upon  a  fine, 

C  ^^  1  80  [*]  there  was  no  need  to  raise  a  fund  lor  that  expeace.  In  common 
understanding,  chattels  real  are  real  estates.  The  case  of  Addis  and 
Clement  is  very  near  this  case.  I  admit  the  words  possessed  of  and  in-- 
terested  in  make  that  case  stronger,  but  the  leading  principles  are  tiie 
same.  I  am  very  glad  to  be  supported  by  siich  a  case  in  the  opieioa  i 
shall  give*  Jam  of  opinion  that  the  leasehold  tithes  did  p^ss^  and 
that  the  biU  must  be  dismissed,  but,  as  it  was  matter  of  dou^  without 
coats.' 

leaseholds  near  Foweys  because^  if  it  should  come  out  that  he  had  liisiiholda  tfaef»  as 
weU  as  freeholds,  the  pluintiff  (the  devisee)  could  t^ke  nothing  for  t|ie  fraeboldk  only 
would  pass.  lrf)rd  Jffardtoicke  (according  to  a  manuscript  note  ttsf  Rqx>rter  has  seep  Off 
that  case)  expressly  declared  be  held  the  case  of  ^fioie  r.  ^oHtft  (which  he  leferred  to  (br 
this  position)  to  be  good  law. 


(2)  But  see  per  L^  JEZdaif  C.  Ui  Ckurck  y.Mufiffy*  IS  ^p9»  99S. 

(3)  See  QOte  (1)  in  the  preceding  page. 

(4)  S»per  ]Lord  Ifardmdcg  C.  In  CJkcgwan  y.  Htfrt,  I  V«s.  873. ;  but  tfie  Ckwck  t. 
Muntfyt  on  the  appeal,  15  Ves.  396.^  andJLord  Eidtm  C.'s  obsenralMMa  on  Ihote  dUtfi 
of  ^rd  HardwUke,  &c.  ^id,  p.  4Q6»  7.;  and  in  JFatkms  v.  Lea,  6  Ves.  640. 

(5)  See  per  Lord  Eldon  C.  in  Wotkim  ▼.  Zra,  6  Ves.  648. ;  and  that  caa^  pa^aim,  from 
p.  633. 


IN  THE  Court  of  Chancbhy. 


[•]  TRINITY  TERM,  [  #81  ] 

20  Geo,  3.  1780. 


SoNLEY  and  others  agc^nst  the  Master,  4^c.  of  the  Clock-makers'  Mr.  Bv^an 

Company.     [30  Mai/J]  Jsy*  for  Lord 

Chanedtor* 
(Reg.  Lib.  1779.  B.  fol.  480.) 

rH)NYERS  Dufdop  derised  freehold  estates  to  his  wife  for  life,  re-  Estate  devised 

mainder  to  his  brother  Charles  in  tail  male,  remainder  to  the  Clock-  to  abody  cor- 

makera*  Company,  in  trust,  that  they  should,  as  soon  as  conveniently  P**™*®  ^1^^ 

miffht  be,  after  the  decease  of  his  wife  and  brother  Charles  without  issue  SJ^^itate  o/ 

mue,  or  after  the  death  of  such  ftoue  under  the  age  of  21  years,  sell  the  morunain)  in 

premises,  and  that  the  money  to  aris&from  such  sale,  and  the  receipts  tniit[to  sell 

and  pi^tt  from  the  decease,  &c.  till  the  sale,  should  be  divided  among  all  UndamiiyJy 

and  eVery  the  testator's  nephews  and  nieces  already  born,  or  to  be  bom,  *^  proceeds/or 

and  their  child  or  children  begotten,  or  to  be  begotten,  to  wit,  &c.    The  ^^^^^ 

CMtator's  wife  and  brother  both  died  in  his  life-time.     The  question  Thouditfaede. 

therefore  was,  whether,   the  devise  to  the  corporation  being  void,  the  Tise  ^idie  legal 

heir  at  law  took  beneficially,  or  subject  to  the  trust.  estate  is  void  a^ 

Mr,  Baron  Eyre,  — Although  the  devise  to  the  corporation  be  void  at  ^^*  ^ji* 

law,  yet  the  trust  is  sufficiently  created  to  fasten  itself  upon  any  estate  be*Seate4."^ 

the  law  may  raise.    This  is  the  ground  upon  which  courts  of  equity  have  jhe  beir  at  law 

decreed,  in  cases  where  no  trustee  is  named.  (1)  therefiffecon- 

Decreed  that  the  heir  at  law  is  a  trustee  to  the  uses  of  the  will,  (2)         sideied  as  a 

trustee  for  tb^^ 

(1)  rme  White  r,  WkiU,  amUa,  IS.  So  in  the  case  of  fA<r  death  of  trustees  in  a  tea-  I»"^P<'^  (01 
taftor's  lifetime,  the  benefit  intended  shall  not  lapse.  Altomey  General  v.  HiekmaKf 
S  Eq.  Ca.  Ab.  193.  pi.  14.  which  Lord  Eldon  C.  said  was  correct,  according  to  the  Reg. 
BooL  See  in  Moggri4ge  t.  Thackwdl,  7  Ves.  p.  80. ;  S.  P.  likewise,  in  Attorn^  Ge- 
nerai  ▼.  Dmenmg,  Ambl.  55a  ;  and  in  Mtggrutge  ▼.  Thackwdl,  pott,  3d  vol.  and  1  Ves. 
jun.  464.     Affirmed  on  rehearing  per  Lord  Etdon  C.  7  Ves.  36. 

rfi)  *'  Declared  that  the  devise  oC  the  esute  to  the  Clock -makers*  Company  was  void 
.  **  m  law ;  but  that  the  same  descended  to  the  heirs  at  law  of  the  testator,  upon  and 
«<  anigdcttothetrasuinhissaid  wilL'*     R.  L. 


[♦]  Cha WORTH  against  Hooper.  [  *82  ] 

Mr.  Baron 

(Reg.  Lib.  1779.  A.  fol.  492.)  Eyre  [Master 

^oj^brdand 

A  DEVISE  of  the  residue  to  ao  infant,  payable  at  21,  with  a  remain-  ^'^^^'^ 
der  over  in  case  of  her  dying  under  that  age.     The  question  was,  S^l^iJl^ 
whether,  as  the  infant  died  under  age,  the  interest,  from  the  death  of  Devise  of  resi- 
the  testator-  to  that  of  the  infant,  should  go  to  the  representative,  or  ip  due  to  an  infant 
the  remainder-man,  payable  at  s  i , 

remainder  over; 
the  infimt  died  under  age,  the  interest  from  the  death  of  the  testator  to  that  of  the  infant  shall  go  to  her  re- 
presentative, not  to  the  remainder-man.  (1) 

n)  Vide  S  Roper  on  Legacies,  209.  S19.  &c.  ;  Hawkins  v.  Combct  post,  3  vol.  ^5.  ; 
and  Gihton  v.  Lord  Mont/brt,  1  Ves.  185. ;  Ambl  96.  Arc.  S.  C.  And  see  per  Sir  JTU^ 
Uam  Grani  M.  R.  in  fiSfcry  ▼.  Barnes,  3  Meriv.  345,  6, 

Mr. 
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Mr.  Baron  Ei^e  said  he  could  not  distinguish  this  case  from  that  of 
NichoUs  V.  Oihom,  2  Wms.  419.  The  whole  residue  is  here  given  to 
the  infant;  what  is  to  become  of  the  produce?  Where  would  the  use 
be,  if  it  was  a  specific  thing,  or  the  rents  if  it  was  land  ?  The  interest 
is  the  natural  produce.  It  is  not  a  charge  upon  any  body.  The  pro- 
duce must  go  to  the  person  who  has  the  thing  liable  to  be  devested : 
when  devested  it  must  from  that  moment  go  to  the  person  who  comes  in. 

Decreed  accordingly. 


Mr.  Bvon 
J^[MMter 
Bameh  MMtcr 
MmdagiUtVaA, 
MmUba  Leeds] 
far  tfaft  Lord 
O^ioneeUor, 

BynnRUige 


MouLsoN  against  Moulson. 
(Reg.  Lib.  1779.  B.  fol.521.  entered  M.  v.  Percival.) 


BY  the  marriage  settlement  1100/.  of  the  wife*s  fortune  was  to  be 
advanced  to  die  husband  for  the  purposes  of  his  trade,  for  which 
he  secured  to  her  an  annuity  of  100/.  uter  his  decease.  The  remainder 
^Si^^^^ngrt  ®^  ^^^  portion  was  invested  in  trustees,  to  be  divided  after  the  decease 
ofwife'sfortune  of  husband  and  wife,  among  the  children  according  to  the  wife's 
watadTtnoedto  appointment,  and  in  default  of  appointment  among  them  all,  with  a 
huabtnd  for  die  variety  of  provisions  for. events  which  did  not  happen.  4th«7«/y,  1778, 
PJJT^  ^di  ^^  husband,  having  very  much  increased  his  fortune,  made  his  wDl, 
^^^^^^  1,^  taking  notice  of  the  settlement  as  to  the  annuity  only,  and  directs  ^at 
gn  annuity,  die  the  wife  should  relinquish  her  right  under  the  settlement.  He  Jthen 
lert  being  tet-     gives  10,000/.  to  the  executors,  which  he  direct^  to  be  laid  out  and  the 

interest  paid  to  the  wife  whilst  sole,  and  gives  her  a  power  to  dispose 
of  the  10,000/.  among  the  children,  and  in  case  of  no  disposal  the 
children  to  take  the  whole.  The  wife  [*]  relinquished  her  right  under 
the  settlement.  The  question  was,  whether  the  children  took  such  an 
interest  as  should  be  a  satisfaction  for  what  they  would  have  taken  under 
the  wife  ibould  ^g  settlement, 
direct.  By  will 
he  directed  the 

wife  should  relinquish  her  claim  under  the  settlement,  and  left  a  larger  sum  to  trustees,  tlic  interest  to  be 
paid  to  her  while  lole,  with  a  power  to  her  to  dispose  of  the  whole  amoiig  the  children,  this  is  a  satisfaction 
for  their  portions  under  the  settlement 

r  •ss  ] 

Mr,  Baron  Ei/re. — If  there  be  a  provision  oii  failure  of  the  wife's 
appointment,  they  take  a  larger  interest  than  under  the  settlement, 
and,  if  more  beneficial,  it  must  be  a  satisfaction.  The  intent  was, 
that  the  wife  should  relinquish  for  the  children,  as  well  as  for  herself; 
and  although  she  could  not  do  so,  it  shews  he  intended  it  to  be  done, 
and  then  the  Court  must  do  it.  Therefore  it  must  operate  as  a  satis- 
faction. (1) 


ded  upon  the 
children,  after 
the  decease  of 
husband  and 
fnft^in  such 
proportions  as 


<( 
tt 

« 
<< 

tt 
tt 
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(1)  It  was  declared,  **  that  upon*  the  true  construction  of  the  will  of  the  testator,  the 
diildren  of  the  second  marriage,  if  more  than  one,  on  failure  of  the  plaintiff  Marga' 
ret*s  app<nnting  the  sum  of  10,000^  to  and  amongst  such  children,  according  to  the 
will,  wUl  be  entitled,  on  the  death  of  the  plaintiff,  Margaret  M»  upon  attaining  21,  or 
day  of  marriage  (which  should  first  happen),  to  the  said  sum  of  10,000^  or  so  much 
thereof  as  should  not  have  been  so  appointed  ;*'  and  the  Court  '*  also  declared,  *  that 
the  provision  made  for  the  children  of  the  second  marriage,  by  the  testator's  will, 
ought  to  be  taken  as  a  satisfaction  of  their  interests,  under  the  settlement  made  on  the 
testator's  marriage  with  the  plaintiff,  Margaret  M*  the  widow  in  the  pleadings  men- 
tioned"*    R.  L. 
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Edward  Zorrf  Thurlow,  Lord  High  ChanceUor.  Sir  Thqmas 
Sewell,  Knighty  Master  of  the  Rolls.  James  Wallace,  Esq, 
Attomey^General,    James  Mansfield,  Esq.  Solicitor^General, 

Maybank  against  Brooks. 
( Reg.  Lib.  1 780.  B.  fol.  17.) 

J^ROOKS  the  testator,  whose  father  was  indebted  to  Maubank,  left  a  Legacy  to  a  per. 
legacy  of  850/.  exactly  equivalent  to  the  debt,  to  Mai^bank,  his  son  dead  in  the 
cxecutorsy  administrators,  or  assigns.     Maubank,  at  tlie  time  of  the  U^e-timeof  the 
Wacy  given,  was  dead,  but  of  this  no  notice  was  taken  in   the  will.  ?J^***i^^***^ 
The  personal  representative  of  Mai/bank  filed  this  bill  for  the  legacy,   words  MeuTitf' 
insisting  the  words  of  the  will,  "  his  executors,  administrators,  or  assigns,"  hit  executon, 
made  the  same  transmissible,  that  it  was  the  same  as  if  he  had  said,  adminittratortt 
"  and  if  he  shall  be  dead,  I  give  the  same  to  such  person,  or  persons  ondatagru; 
as  shall  be  his  executor,  administrator,  or  assign,  &c"  and  that  he  meant  J**^^*^*?^*." 
the  legacy  to  go  to  the  family  of  Mai/bank^  in  payment  of  the  debt.  siW^SItthe" 
The  origmal  debt  was  not  otherwise  proved  in  the  cause  than  by  the  testator  knew, 
recital  in  the  will.    But  the  plaintiff  proposed  to  read  parol  evidence  of  at  the  time  of 
the  testator's  knowledge  that  Maybank  was  dead,  and  his  intent  that  it  ™^ng  the 
should  go  to  such  person  as  should  be  his  representative.     The  evidence  J^!^^*  *^* 
was  that  of  an  attorney  (now  dead),  who  did  not  draw  the  will,  but  gave  daSH^i)^ 
the  testator  a  draft  of  a  will,  and  swore  he  believed  the  testator  had 
copied  the  same,  the  will  being  all  of  the  hand-writing  of  the  testator. 
The  production  of  this  evidence   occcasioned  some  altercation :  t\^o 
objections  were  taken  ;  1st,  the  witness  had  been  examined  de  bene  esse 
before  appearance.     The  defendant  appeared  and  answered.     The  wit- 
ness survived  18  months,  the  depositions  had  been  published  in  pursu- 
ance of  an  order,  defendants  consenting ;  [*]  a  motion  had  been  made        r  tg^  n 
before  the  Master  of  the  Rolls,  to  suppress  the  deposition,  but  refused 
on  account  of  the  defendant's  consent,  upon  which  the  plaintiff  now  in- 
sisted it  should  be  read.    Lord  ChanceUor  seemed  of  opinion  it  ought 
not. 

^1)  Tbcte  are  now  general  undoubted  rules.  See  1  Roper  on  Legades,  433.  &c. : 
which  dtes  EUiot  t.  Davenport,  1  P.  W.  83.  the  principal  case ;  and  Corbyn  v.  French, 
4  Yes.  418.  435. ;  and  see  Huichcson  ▼  Hammond,  jfost,  3  vol.  128.  143.  Wills,  how- 
ever,  may  be  so  framed,  as  to  vest  a  benefit  in  a  party's  representatives,  wlt^e,  without 
SMck  a  moM^ett  inteniion  it  would  iapte.  See  1  Roper,  439. ;  and  in  Corbyn  v.  French, 
4  Vca.  419.  435. ;  Bridge  t.  Abbot,  post.  3  vol  2S4. ;  Evan*  v.  Charles,  1  Anstr.  128. ; 
Long  T.  JSlaekaU,  3  Yes.  486. ;  and  Sibley  v.  Cooke,  3  Atk.  572.  A  distinction  has  also 
prenfled,  in  cases  where  a  testator  has  indicated  a  direct  intention  to/orgtve  a  debt,  in- 
stead of  the  common  case  of  giving  a  mere  legacy.  Sibthorj)  v.  Moron,  3  Atk.  580.  and 
1  Yes.  49.  But  even  m  the  case  of  debts  intended  to  be  released,  a  court  of  equity  has 
held  the  benefit  lapsed,  where  a  testator  had  used  the  word  **give,**  instead  of  "firgivey* 
and  where  he  had,  at  the  same  time»  directed  his  executor  to  give  up  to  the  debtor  ail 
hondn,  Ac  owing  to  him ;  see  Tufifis  v.  £alcer,  statedjn  the  5th  edit,  to  1  Cox.  P.  W.  86. 
and  Lrtely  reported  8  Cox.  Rep.  118.  Whether  a  court  would  actually  decide  accordiuff  to 

•  diehsm  in  that  case,  at  p.  121  of  2  Cox's  Rep.,  and  a  similar  dictum  attributed  to 
Jjotd  Sardudeke  in  Sibley  v,  Cooke,  3  Atk.  573.  viz.  that  a  li^Me  would  take  place  without 

•  suhstitutioo.of  some  other  person  in  room  of  the  legatee  dying,  where  the  beqocit 
aaight  be  merely  thus,  **  J  give  to  A. ;  and  if  A.  shall  die  before  me,  yet  J  do  not  mean 
"  ike  legm  shall  lapse,**  seems  rather  questionable;  and  it  may  be  observed,  that  the 
panwrapli  m  3  Atk.  573.  is  drawn  up  very  inartificially ;  besides  the  known  dittindum 
(on  woSU  Btineiplet)  nudntained  as  to  real  estate. 

Vol..  I.  F  The 
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1780.  '^^  defendants  took  a  second  objection,  that  it  was  to  contradict 

V  ^  -^^      the  words   cf  tiie  will ;  and  they  cited  Brown  v.  SeUut^n,   Ca*  temp. 
Matbank       Taibot,  24:0. 

'against'  Lord  Chancellor.  —  The  only  fact  to  which  evidence  is  offered,  If, 

BftooKs.  ii^Qi  the  death  of  Mai/bank  was  within  the  knowledge  of  the  testator. 
The  end  to  which  it  is  to  be  read  is,  that  the  legacy  was  meant  to  be 
transmissible ;  that  could  not  be  from  a  legatee  who  had  beea  dead  seve* 
ral  years.  But  it  is  argued  at  the  bar,  that  the  legacy  will  amount  to 
this ;  I  give  to  Maybank  whom  I  know  to  be  dead,  if  he  shall  be  alive, 
but  if  he  shall  be  dead,  to  his  executors,  and  administrators,  or  (stili 
more  absurdly)  to  his  assigns.  It  is  argued  at  the  bar,  that  evidence  may 
be  read  to  raise  as  well  as  to  dissolve  an  ambiguity  in  a  will :  this  is  good 
law,  for  it  must  be  raised  by  evidence.  It  has  gone  so  far  as  to  give  the 
legacy  to  a  certain  person,  where  there  was  no  such  person  in  existence 
as  was  described  in  the  will;  as  to  John  a  Style^  where  there  was  no 
such  person,  but  testator  used  to  call  a  certain  person  John  a  Style. 
All  the  cases  of  the  admission  of  parol  evidence  are  short  of  this.  I 
must  accordingly  decree  the  legacy  to  Maybank  to  be  lapsed. 

Bill  dismissed.  (2) 
(2)  With  cosu.     Reg.  Lib. 


[  *fi^  ]       [*]  Between  Sellwood  Hewitt,  Esq.  and  Ann  his  Wife,  William 

Hewitt  (the  only  younger  Child  of  the  said  Plaintiffs  Hewitt 
and  Wife),  Thomas  Hewitt  (the  eldest  son  of  the  said  Hewitt 
and  Wife)»  both  Infants,  by  the  said  Selwood  Hewitt  their 
Father  and  next  Friend  —  Joseph  Fraine,  Esq.  and  Cathsrinb 
his  Wife,  and  Susanna  Wright  Gilbert  Cooper,  Spinster^ 
which  Ann  Hewitt,  Catherine  Fraine,  and  Susanna 
Cooper  deceased,  the  Mother  of  the  Plaintiff  Susanna  Wright 
Gilbert  Cooper,  were  three  of  the  four  Daughters  of  William 
Wright,  Esq.  and  Susanna  his  Wife  both  deceased,   -  Plaintiffk, 

Nathan  Wright,  surviving  Trustee  and  Executor  of  said  William 
Wright  deceased,  the  Right  Honourable  George  Harrt»  Earl 
of  Stamford,  and  the  Honourable  Booth  Grey,  Executors  of 
Dorothy  Wright  deceased  (the  other  Daughter  of  the  said 
William  Wright  and  Susanna  his  Wife),  and  John  Gilbert 
Cooper  the  eldest  Son  and  Heir  of  John  Gilbert  Cooper  and 
'  S11M.NNA  his  Wife,  and  also  one  of  the  Co-heirs  both  of  the  said 
William  Wright  and  Susanna  his  Wife,  and  also  of  said 
Dorothy  Wright  deceased,        .        -        -        .     Defendants. 

[20  and  27  November^] 

(Reg.  Lib.  1780.  A.  fol.  618.) 

.  w.  conveyed    J^LLIAM  Wright,  Esq.  being  seised  in  tail  of  lands  in  Great  Skeepy^ 

in  fee  to  in  the  county  of  Leicester,  and  halving  by  his  wife  Susanna  three 

trustees  to  fell,  »  »"      ©     J 

and  pay  debtt,  &c»  and  afterwanb  to  apply  the  residue  as  follows :  l~To  raise  a  sum  of  15QGL  and  par  tbe 

interart  to  D.  Ull  mairiage^  and  pay  the  princq>al  to  D.  within  12  months  after  marriage,  then  to  dBTide 

the  iMidue  in  iharas  among  Ae  pkintiffB.    By  wiU  he  gave,  out  of  other  lands,  a  charge  far  another  dau^iter, 

the  rediueiopUaniiffk.    D.  died  unmanded,  the  1500^.  resulted  to  the  settlor  as  a  resulting  trust,  bat  inbk 

hands  w«s  ptrMmsTartirte,  and  pMMd  as  part  of  the  TCsidue  thereof  [t<«u/^ /i^  u«2^,  a^^ 

surviving 

(1)  See  a  most  able  exposition  of  the.  law  relative  to  these  resulting  trusts,  with  iSam 
^frmd  distsioctiQos,  ia  Mr.  Cw's  not*  U  the  MediHtm  of  hia  P.  Wms.  annczad  to  Onut 

'^.Bariey, 
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sunriring  daughters,  and  also  a  erandson  and  grand-daughter,  the  chil- 
dreti  of  Susanna  Cooper,  the  eldest  and  now  deceased  daughter  of  fVil' 
liam  and  Susanna;  and  having  given  to  the  said  Susanna,  upon  her  mar- 
riage with  John  Gilbert  Cooper,  the  sum  of  2100/.  and  a  like  sum  to  his 
daughter  [♦]  Ann,  upon  her  marriage  with  Hevoitt,  the  plaintiff;  and 
meaning  to  bar  the  estate-tail,  and  make  provision  for  his  fanlilv,  he  and 
his  'wife  Susanna,  by  deed  2d  March,  1752,  covenanted  wito  George 
Wr^kt  and  Thomas  Wright,  to  levy  a  fine  to  the  following  trusts :  —  To 
Wiuiam  Wright  for  life,  remainder  to  Susanna  for  life  (in  bar  of  dower), 
remainder  to  the  trustees  to  sell,  and  to  apply  the  money  arising  from 
the  sale  to  pay  debts;  and  then  to  pay  to  Catherine  Fraine  (then 
Wright,  one  of  the  plaintiffs),  and  Dorothy,  now  deceased  (the  then  two 
unmarried  daughters),  the  sum  of  2100/.  each;  and,  after  making  such 
payments,  to  pay  and  apply  the  residue  as  follows :  —  one-fourth  to 
Susanna  Wright  Gilbert  Cooper,  the  grand-daughter,  at  21,  with  interest 
in  the  mean  while,  with  remainders  over ;  one-fourth  to  Ann  Hexoitt, 
with  remainders  over ;  one-fourth  to  Catherine  Fraine,  then  Wright,  at 
21,  or  marriage;  and  in  case  she  died  before,  her  share  to  be  paid 
among  the  other  children  of  William  and  Susanna,  or  the  children  of 
such  of  them  as  should  be  dead  ;  one-fourth  to  Dorothy,  at  21,  or  mar- 
riage, and  in  case  she  died  before,  her  share  to  be  paid  among  the  sur- 
viving children  of  WiUiart  and  Susanna  Wright,  and  the  cnildren  of 
iluch  of  them  as  should  be  dead,  with  power  of  revocation.  By  inden- 
ture Sd  August,  1761,  William  Wright,  and  Susanna  his  wife,  revoked 
these  uses,  and  conveyed  the  same  estates  to  Thomas  and  Nathan  Wright, 
to  the  use  of  William  for  life,  remainder  to  Susanna  for  life,  remainder  to 
the  tmtftees,  in  trust,  to  sell,  and  pay  debts,  and  then  to  pay  to  Cathe'^ 
fine  Fraine  2100/.  and  after  payment  of  their  expences  to  pay  and  apply 
the  residue  as  follows :  —  To  raise  1500/.  and  pay  the  interest,  at  5  per 
cent*  to  Dorothy,  till  she  married,  and  would  live  m  such  part  of  England 
as  the  trustees  should  approve,  and  to  pay  the  principal  sum  of  1500/. 
to  Dorothy,  within  twelve  months  after  her  marriage,  with  their  consent ; 
and  to  apply  one-third  of  the  residue  to  Susanna  Wright  Gilbert  Cooper^ 

▼.  Bartey,  5  voL  ^2. ;  to  which  add  Lord  Loughborough  C*s  observations  on  Ogle  r, 
Cbok  (ttiore  noticed),  in  CbUhu  t.  Wakenum,  2  Ves.  jun.  686,  7. 

Mr.  Ou»  in  the  above  note  to  the  5th  edition,  referring  to  various  authorities  ^amongst 
wUdi  an  Ackntjfd  v.  SmUkMon,  post.  SOS.  &c.)>  sajrs,  **  The  several  cases  on  this  subject 
**  seem  to  depend  upon  this  question,  whether  the  testator  meant  to  give  to  the  produce 
''  of  the  real  estate  the  quality  of  personalty,  to  all  intents,  or  only  so  far  as  reqpected 
"  ibit  particular  jmrpotes  of  the  wiU ;  for  unless  the  testator  has  sufficiently  declared  his 
'*  intnitkm,  not  onfy  that  the  realty  shall  be  converted  into  personalty,  /or  the  purpoas 
*^oftke  wSU,  but  further,  that  the  produce  of  the  real  estate  shall  be  taken  as  personalty, 
**  whcdier  sudi  purposes  take  effect  or  not,  so  much  of  the  real  estate,  or  the  produce 
**  tbareof,  as  is  not  efiectually  disposed  of  by  the  will  at  the  time  of  the  testator's  death 
«<  (wfaedier  from  the  silence  or  inefficacy  of  the  will  itself,  or  from  subsequent  lapse), 
<•  win  remit  to  the  heir.  In  the  case  of  MaUabar  v.  MaUabar,  Ca.  temp.  Talb.  79.  and 
'*  Jhtnmr  v.  Motteux,  1  Ves.  32a  the  question  was  between  the  heir  at  law  and  the 
■<  renduary  legatee  ai  the  personal  estate  (and  not  the  next  of  kin) ;  and  in  those  cases 
*'  thiB  Court  was  of  opinion,  that  upon  the  construction  of  die  wiU,  the  real  estate  was 
ed  into  personalty  for  all  the  purposes  of  the  will,  inclwUng  the  residuary  6e- 
Thete  cases,  consequently,  do  not  decide  the  question  which  would  have 
if  then  had  been  no  residuary  disposition,  or  if  such  residuary  disposition  had 
oodliifid  to  what  was  personalty  at  the  testator's  death ;  but  notwithstanding  that 
intaiMt  rsiulta  to  the  heir,  aa  being  a  part  of  the  produce  of  the  real  estate  un- 
diipOMd  ai,  Unu^yei  be  personal  estate  of  the  heir,  and  pass  aa  such  by  a  residua^ 
*  bcqiMit:'*  for  which  position  Mr.  Cox  refers  to  tiie  principal  case ;  as  to  which,  see 
per  hand  C.  poU,  p.  90.  '<  Another  branch  of  cases  (Mr.  Cox  continues)  are  those  in 
**  whidi  the  question  has  arisen  between  tb«  real  and  penonal  representatives  of  devisees 
**  under  trill%  of  the  nature  above  mentioned.  Vids  Scudamore  v.  Scudamore,  Free. 
•««  Cbk  549*];  FUma^pn.  ¥.  Flanagan  (dted),  I  Bro.  513*  ;  Fletcher  v.  'JiMumer, 
•*  I  Bro.  497.** ««  See  those  cumpottea  accordingly. 
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Cases  Argued  and  Determined 

Bt  21,  or  marriage,  and,  If  she  should  die  before,  remainder  over;  one-third 
to  Ann  Hexvilt  for  life,  remainder  to  h^r  children ;  one-third  to  Catherine 
FrainCy  at  21,  and,  if  she  died  before,  among  the  children  of  the  grantor*, 
with  power  of  relocation.  By  xvill  of  the  same  date,  William  Wright  gave 
lands  in  Netoark^  and  elsewhere,  in  or  near  the  borough  of  Leicester^  to- 
gether with  all  his  personal  estate,  to  said  Thomas  and  Nathan  Wright,  in 
trust  to  sell  and  to  pay  debts,  and  out  of  the  produce  to  pay  2100/.  to  Cff- 
therine  Fraine,  being  the  same  sum  directea  to  be  paia  her  out  of  the 

[*]  money  arising  from  the  sale  of  the  lands  in  Great  Sheepy^  and  then 
to  '  '  •     .      ^        .  *        ,     .1     .  . .    t^«_ 


"Wll 

Susanna  Wright  Gilbert  Cooper^ 
to  Ann  Hetottt  for  life,  then  to  her  children ;  one-third  to  Catherine 
Fraine.  William  and  Susanna  Wright  never  revoked  the  deed  of  the 
3d  of  August,  1761.  William  Wright,  surviving  Susanna,  died  before 
August,  1765,  leaving  John  Gilbert  Cooper  his  grandson,  Ann  Hewitt, 
Catherine  Fraine,  and  Dorothy  Wright,  nis  co-heirs  at  law,  and  also  the 
co-heirs  of  Susanna  his  wife.  The  1.500/.  for  Dorothy  were  laid  out  ia 
the  purchase  of  1718/.  14^.  9d,  South-sea  stock,  and  the  trustees  permit- 
ted her  to  receive  the  interest  during  her  life.  Dorothy  died  unmar- 
ried, about  21st  March,  1777,  leaving  defendant  John  Gilbert  Cooper 
•{son  of  Susanna  the  eldest  daughter  of  William  and  Susanna  Wrmt,) 
and  the  plaintiflb  Ann  Hewitt  and  Catherine  Fraine,  her  co-heirs  at  law, 
and  having  made  a  will,  and  appointed  the  Earl  of  Stamford,  and  Booth 
Grey,  executors.  The  plaintiffs  filed  their  bill,  claiming  the  said  1718^* 
14^«.  9d»  South-sea  stock ;  one-third  part  to  the  benefit  of  Selhoood  and 
Ann  Hewitt,  and  their  children ;  one-third  to  Catherine  Fraine,  or  her 
husband  in  her  right ;  and  one-third  to  Susanna  Wright  Gilbert  Cooper, 
for  her  use  and  benefit.  The  defendants,  the  executors  of  Dorothy,  by 
their  answers,  claimed  under  her  will,  insisting  that  the  mone^  having 
been  raised,  was  become  personal  property  (as,  if  not  raised,  it  would 
"have  been  a  resulting  trust  to  William  Wright,)  and  they  entitled,  as 
executors,  to  one-fourth  of  the  1718/.  14«.  9d.  South-sea  steck.  Ttie 
defendant  John  Gilbert  Cooper  (son  of  Susanna  the  deceased  daughter) 
by  his  answer,  submitted  that  the  1500/.  was  real  estate  undisposed  of; 
and  that  he  was  entitled  to  one-fourth,  as  one  of  the  heirs  at  law  of 
William  Wright,  and  to  one-third  of  one-fourth,  as  one  of  the  co-heirs 
of  Dorothy,  and,  if  the  same  was  part  of  the  personal  estate  of  Dorothy 
then  he  claims  certain  benefits  under  her  will. 

Mr.  Solicitor  General,  Mr.  Madocks,  and  Mr.  Hargrove,  on  the  part 
of  the  plainti£&,  contended  that  the  1500/.  was  disposed  of  by  the  aeed 
of  1761,  that  by  the  first  deed  he  meant  to  dispose  of  the  whole,  and  by 
the  second  he  meant  to  give  Dorothy  only  the  interest  of  1500/.  the 
principal  to  go  to  the  two  daughters,  and  Susanna  Cooper,  as  standing 
m  the  place  of  her  [*]  mother.  The  deed  speaks  this  intention  by  the 
words  afterpayment  of  the  2100/.  and  reimbursement  of  expences.  —  The 
1500/.  was  mcluded  in  that  residue.  —  Every  thing  not  cusposed  of  by 
•the  deed,  was  by  the  will. —  The  estate  comprised  in  the  deed,  and  that 
in  the  will,  were  the  whole  of  his  real  estates. 

Mr.  Kenyon,  Mr.  Arden,  and  Mr.  HoUist,  argued  that  the  fourth  part 
went  to.  Dorothy,  as  real  estate.  The  property  was  in  such. a  situation 
as  to  give  DorotKy  an  election.  She  bjr  her  will  gives  all  her  personal 
estate,  and  this  was  in  fact  personal.  The  1500/.  is  not  disposed  of  by 
the  deed^  the  trustees  were  to  raise  the  1500/.  and,  after  such  payment, 
*  the  residue  is  disposed  of.  It  was  ordered  to  be  turned  into  money;  it 
was  so  in  Dorothy' ^  life,  so  she  had  in  fact  one-fourth  of  1500/.  They 
cited  Emblyn  v.  Freeman,  Pre.  Ch.  &^i.  — Cruse  v.  Barley,  S  Wma. 
20.  —  and  Stonehouse  v.  Evelyn,  ?  Wms.  252. 

Lord 


"  IN  THE  Court  op  Chancery*^ 

iKBrd  Chanedlor  stated  the  case,  and  the  claims  of  the  respective 
paitiet,  as  made  by  the  bill  and  answers,  and  divided  his  consideration 
of  them  into  two  points.  First,  Whether  the  1500^.  provided  for  Doro- 
tkjjf,  passed  as  part  of  the  residue,  oy  the  terrts  oF  the  deed  of  1761. 
Aikd  this  he  thought  it  did  not.  —  That  the  grantor  had  not  expressed 
any  intention  of  what  should  become  of  the  sum  of  1500/.  in  case  Doro' 
thy  should  not  marry,  and  that  probably  had  that  event  been  in  his  con- 
templation, he  would  have  made  some  particular  provision  for  it.  He 
could  not  be  supposed  to  mean  that  it  should  fail  into  the  residue,  without 
determining,  that,  upon  all  instruments,  where  sums  were  disposed  of 
upon  contingencies,  which  failed,  they  should  fall  into  the  residue, 
whereby  persons  would  be  made  to  dispose  of  large  sums  by  the  word 
renduet  when  they  meant  only  to  give  such  small  sums  as  might  remain 
after  the  several  events  for  which  they  had  specifically  provided.  Se^ 
comUff  Whether  it  xvas  personal  estate  [in  the  grantor]  and  passed  by 
the  toillt  tohich  he  thought  it  did;  but  this  question  depended  upon  what 
was  the  nature  of  the  property  which  the  testator  had  in  this  1500/.  — 
His  Lordship  said  he  found  himself  little  assisted  by  the  cases.  There 
was  a  great  difference  of  principle  between  those  of  more  ancient  and 
taiore  modem  date:  tliat  in  the  former,  the  intention  of  the  testator  was 
supposed  to  govern,  and  upon  this  principle  in  North  v.  Compton, 
1  Chan.  Ca.  196.  upon  the  miplied  intention  of  the  testatrix,  and  in 
onaloffv  to  the  case  of  an  [*]  executor  who  has  a  legacy,  and  is  barred 
by  it  trom  taking  the  surplus,  the  legacy  of  200/.  deprived  the  heir  of 
the  residue  of  the  estate.  That  by  the  latter  cases  it  was  established, 
that  where  a  real  estate  is  directed,  by  a  deed  or  will,  to  be  sold,  so 
much  as  the  deed  or  will  does  not  dispose  of  results  as  land.  This  is 
Ktdedhy  Embli/n  v.  Freeman^  [Prec.  Ch.  541.]  So,  if  the  testator  gives 
the  estate  to  a  stranger,  with  a  charge  upon  it,  which  fails,  that  part  will 
^o  to  the  heir.  Cruse  y.  Barley ^  [3  P.  W.  20.]  So  in  the  case  of  a  [rent- 
charge  secured  by  a]  term  of  years  devised  for  payment  of  debts,  the 
residue  undisposed  of  results  [for  the  benefit  of  the  heir.]  IVych  v.  Pack- 
ingion,  2  Eq.  Ca.  Abr.  507. 1  Brown's  Pari.  Ca.  372.  [and  3  Bro.  P.  C.  44. 
Tomlin's.  ed.]  If  it  goes  in  the  case  of  a  ivill  to  the  heir;  in  the  case  of  a 
deedf  it  must  result  to  the  grantor;  and  though,  in  the  case  of  the  will  it 
camiot  go  to  the  executor  as  money,  not  having  been  converted,  but 
must  descend  to  the  heir,  yet  he  should  think  that  it  was  personal  estate 
of  the  heir;  and,  if  he  were  dead,  would  go  to  his  executor  (2);  and,  if 
so,  where  it  resulted  to  the  grantor,  it  would  be  personalty  in  his  hands, 
and  would  pass  as  such;  and  therefore,  although  he  thought  the  case  of 
£wMyn  and  Freeman  right,  that  the  conversion  into  money  did  not  pre- 
•Tent  Its  resulting  to  the  grantor,  he  could  not  help  thinking,  notwith- 
standing that  case,  tliat  the  trust  of  the  1500/.  resulted  here^  in  the  same 
manner  that  it  vested  in  Wright  the  grantor,  as  personal  estate,  and  so 
was  disposed  of  by  the  general  terms  of  the  devise.  He  observed  a  dif- 
ference between  a  charge  and  a  residue ;  that  a  charge  is  personal  from 
its  first  creation,  but  a  residue  continues  real  till  converted. — His  Lord- 
ship therefore  decreed  for  the  plaintiff,  f  (3) 

f  See  the  case  of  Jjevd  v.  Needhamt,  2  Vern.  15S.  That  the  residue  of  a  term  raised  for 
a  ]Miticular  purpose,  when  the  purpose  is  answered  shall  vest  in  the  heir,  but  he  must  hav€ 
it  Ota  term,  wAicA  mutt  go  in  a  cottrte  of  administration,  and  not  in  a  course  of  descent*  The 
decree  diercfore,  in  that  case,  was  for  the  administrator  of  the  heir,  and  not  for  his  heir.  (4) 

JS)  See  Fletcher  v.  A$hbumer,  jyost.  497.  Appendix. 
9)  *•  DecUned,  that  the  sum  of  1718/.  14<.  9d.  Old  South-sea  Annuities  in  question 
•«  were  to  be  cootidered  as  part  of  the  personal  estate  of  the  testator  distributed  by  his 
*•  will,  dated  die  3d  Aug,  1 7ti  1 ,  and  not  by  the  deed  dated  tlie  same  day.*'     Reg.  Lib. 
'.    (4)  Humt,  bowercr?  and  see  Belt  ▼.  MUchelton,  on  appeal  from  the  RoUis  before 
Lord  £ld9H  C    SuppkmeDt  to  Vesey  senior,  2S7.  231,  2, 
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(1)  Harman  against  Dickenson.     [24*  January .2 

(Reg.  Lib.  1780.  A.  fol.  61 1.) 

Bequest  to  A  BEQUEST  to  two  (laughters  of  the  testator,  and  if  one  should 

twodaughtcra;  /X  (\[q  without  issue,  then  to  the  surviving  daughter  and  her  issue. 

^^°*^t  ^"^  of  the  daughters  married  and  died,  leaving  issue;  then  the  unmar- 

MsueTtoAe  ried  daughter  died, 

survivor  and  Lord  Chancellor  held  that  the  money  went  to  the  issue  of  the  married 

her  issue;  the     daughter,  although  she  did  not  survive  her  sister.  (1) 

married  diiugh- 

ter  died,  leaving  issue;  then  the  unmarried  daughter  died.     It  shall  go  to  the  issue  of  the  married 

dandier. 

(1)  The  statement  of  this  case  is  so  very  short  and  inaccurate,  that  it  seems  to  reqitlrs 

to  be  entirely  new  modelled.     An  exposition  of  it,  therefore,  from  the  Registrar's  book^ 

nay  be  desirable. 
"Where  a  tes-  "^^  testator  vested  a  sum  of  10,0002.  New  Sovthsea  Annuities  in  trustees,  with  dbnee- 

tator  manifests  ^^"^  ^^  suffer  each  of  his  two  grand-daughters,  A,  and  B,  to  receive  the  dividends  aad 
a  clear  intention  'Q^^i^^^  ^  ^^  ^^  5000/.  part  thereof,  for  her  separate  use;  and,  after  the  dceeaae  of 
to  ffive  a  benefit  ^^^  ^^  ^^^  grand-daughters,  and  when  and  as  each  of  them  should  happen  to  die*  to 
to  certain  ob-  transfer  and  assign  5000/.  part  of  the  said  10,000/.  New  Southsea  Annuities,  unto  and 
jects  in  an  event  <*™^"0  ^"^^  ^^^  ^  more  of  the  children  of  each  grand-daughter  so  happening  to  die» 
which  happens  ^^^  should  be  living  at  her  decease,  in  such  shares,  &c.  as  his  said  grand-daughter  so 
the  lesat^T  *  ^T^^S  should  direct,  &c. ;  and  in  default  thereof,  then  in  trust  to  assign,  tranirer,  paj', 
shall  not  be  de-  ^^^  dispose  of  the  said  5000/.  and  the  dividends  thereof,  unto  or  eqwdly  among  aJi  and 
vrived  of  it.  al-  ^^^T  ^^  children  of  his  grand-daughters  so  dying,  which  should  be  living  at  her  d»> 
^ouffh  a  cir-  *  cease,  in  equal  proportions,  &c. ;  the  shares  to  be  transferred  to  them  at  21,  and  the 
cum^ance  interest,  in  the  mean  time,  for  their  maintenance ;  but  in  case  either  of  hit  grami-doMf^Uert 

inadvertently  f^tild  die  without  leaviTig  itsuci  or  that  such  issue  slumld  all  die  before  their  sharet  sktmUi 
coupled  with  it  ^^^^^''^  transferrable  resjieetivelf/  as  aforesaid,  then  the  5000/.  so  intended  for  the  chUdrm  of 
in  the  lanffuaire  "^  gj'andiaughters  so  dying  without  issue,  or  failing  issue  as  aforesaid,  and  the  divi^ 
used  doeif  n^  dends  thereof  diould  go  and  be  paid,  and  transferred,  &c.  in  manner  following^  cwu-* 
literally  take  ^  y^orly  dividends  to  such  surviving  grand-daughter Jbr  her  oum  use  for  ^e,  and  the  yris^ 
place.  (2)  djtal  to  go,  survive  and  accrue,  and  be  transferred  to  the  child  or  children  of  any  rf  suck 

Thererorc  un-  ^^i^^^viving  grand-daughters,  in  the  same  manner,  ^c.  and  subject  to  such  power  of  dittrib%t^ 
der  a  bequest  of  '^  *'  '"^'^  thereitibefore  mentioned,  concerning  his  or  their  original  share  qf  the  10,000/. 
equal  sums  for  ^^^  South-sea  Annuities  intended  for  him,  her,  or  them,  after  the  decease  of  his,  her,  or 
Se  benefit  of  ^^  parents.  And  in  case  of  the  death  of  both  his  said  grand-daughters,  without 
each  of  two  leaving  issue  of  their  or  her  bodies,  or  the  death  of  such  issue  before  their  share  sbcfuUL 

ffTBMd-dauirh-  become  payable, /that  then  the  trustees  should  transfer  the  said  10,000/.  unto,  mod 
Urs.  ^^u^  J3,    ^tudly  between  two  of  his  testator's  grandsons,  therein  named. 

for  life,*  and    '        '^'  ^°^  ^f  ^®  granddaughters,  married,  and  died  in  her  sister* s  life-time,  leaving  issue  i 
dieir  children       ^^"  ^'  ^®  other  grand-daughter,  died  unmarried, 
respectively  •  '^^  ^^  ^"^^  ^^  ^^  behalf  of  the  infant  children  of  A, 

but  tf  either  died  "^^  Lord  Chancellor  held,  on  the  clear  manifest  intention,  that  the  whole  fund  went 
viitlZut issue  ^  ^^  ^^^^  ^^  '^'  ^®  married  daughter,  although  she  did  not  survive  her  sisters  and 
her  share  to  oo  ^^hured  **  that  the  plaintifils,  the  ii^ants,  were  entitled  to  the  two  sums  of  5000/.  and 
to  the  cbiUrtnof  *'  ^^^^^'  ^^^  South-sea  Annuities,  sutgect  to  the  contingencies  in  the  ikiU  of  the  testator 
thesundmng        concerning  Uie  same."     It  L. 

mnd-daughter ;  A.  marries,  apd  dies  leaving  children  in  the  l^e-time  of  B^ ;  then  B.  dies  unmarried.  Held* 
VbtX  A**n  (sildrentook  each  of  the  shares,  though  their  mother  did  not  actually  survive  B. 

J 2)  See  also  Milsom  v.  Aubrey,  5  Ves.  jun.  465. ;  Crowder  v.  Clowes,  %  Ves.  jun.  449. ; 
Wsinewright  v.  Wainewrigkt,  3  Ves.  558.  Fergttson  v.  Dunbar,  in  the  note  to  the 
9d  V€iLpostea,  469.  was  imdor  far  different  circumstances,  since  there  was  there  a  sur- 
viviag  child  to  answer  the  dtecription,  although  the  Court  thought  the  dedsion  it 
bound  to  make  was  i^ast  the  testator's  intention.  See  also  other  cascs^  not 
fo  dear  an  inference  as  is  regiahrtd,  ia  2  Roper  on  hegsfiUs,  346* 
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(I)  Atkinson  against  Paice.     [29 «/antfiify»] 
(Reg,  Lib.  1780.  A.  fol.218.) 

'T^HE  words  of  the  will  were,  "  I  devise  to  my  executors,  &c.  lOOO/.  Derisetoeie. 

•■•    "  three  per  centi,  to  the  use  of  my  niece  Elizabeth,  and  her  unfor-  cntondsper 

"  tunate  daughter  yfnn  Vaughan^  and  the  Jonger  liver  ofthem,  tobe  ^#^**^^^^ 

*•  paid  to  their  order  during  their  lives,  and  then  to  the  lawful  issue  of  dwiflhttt^.  V. 

'*  Ann  Vau^hanj  if  she  shall  have  such ;  if  not,  in  trust  for  R.  Little  and  the  longer 

**  until  he  uiall  come  of  age."    R.  Little  died  in  the  life-time  of  i^.nn  liver;  and  then 

Vaughan;  and  the  question  now  was,  whether  it  should  go  to  the  tptheiwueof 

representetive  of  R.  Little  or  of  Ann  Vaughan.  ^auiia^*rach- 

«fr.  Bond   (for  the  representative  of  Little),      The  remainder  to  jf^^  itttniit' 

LMe  would,  if  it  was  land,  be  a  vested  remainder.    But  it  is  inunaterial  ftr  ju  i:.tillhe 

whether  it  was  vested  or  not.     Pinhury  v.  El  kin,  1  Wms.  56S*  Dyer,  shall  come  of 

15.  b.  2  Vern.  38.    2  Ch.  Rep.  200.     The  testator  gave  only  the  use  •««•.  ^  L  died, 

to  the  niece  and  Ann  Vaughan  ;  but  the  remainder  to  Little.     1  Wms.  ISJ^^^'-  ^" 

432.  534.  Wild's  case,  6  Co.  16.     Nichols  v.  Skinner,  Pre.  Ch.  528.  ^lnt^R,L. 

[*]  Mr.  Price  (for  the  administrator  of  Ann  Vaughan)^ —  This  was  an  the  trust  is  only 

estate-tail  in  Ann  Vaughan^  therefore,  being  personalty,  the  whole  must  the  mode. 
pan  to  her.    Lodington  v.  Kime,  3  Lev.  481.  —  Scale  v.  Scale ^  1  Wms.       r  #92  "j 

Mr.  Wilson  (for  the  residuary  legatee  of  testator).  —  If  not  given  to 
either  Ann  Vaughan^  or  to  Little,  it  must  go  to  the  residuary  legatee. 
It  is  upon  a  double  contingency ;  if  there  is  issue,  that  issue  is  to  take ; 
if  not,  then  Little,  It  is  clear  that  Ann  Vaughan  does  not  take.  If 
Ann  Vaughan  did  not  die  without  issue,  it  could  not  vest  in  Little, 
Then  the  residuary  legatee  must  take. 

Lord  Chancellor,  —  By  the  words,  *•  till  of  age,"  he  meant  to  give 
the  fond  to  the  child,  and  the  trust  given  till  then  is  only  to  point  out 
the  mode  f  (2). 

(1)  lliifl  case  seems  also  to  require  to  be  re-modelled  from  lleg.  Lib. 

Acoordmg  to  the  Registrar's  book  the  words  of  the  will  were,  *'  1  devise  to  my  exccu*  Bequest  of 

"  tors,  &C.  1000^  3  per  centt.  to  the  use  of  my  niece  E.  S.  and  her  unfortunate  daughter,  stoA  to  exe- 

**  jinn  Foii^Aan,  or  the  longer  liver  of  them,  the  dividends  to  be  paid  to  their  order  cutors  **^  for  the 

**  during  the  lives  of  either  of  them ;  and  then  to  the  lawful  issue  of  ^.  F.  if  she  shall  «  use  of  E>  8. 

**  hBve  such ;  ifjiot,  the  stock  shall  be  transferred  in  trust  to  J.  F.  LitUe  till  he  comes  of  age,  «  and  jt,  V^  or 

"^  I  caU  it  lOOOi."  «.  the  longer 

J.  jP.  LiUte  came  of  age  in  the  life-time  of  E,  »V.  and  A.  V,  but  died  before  them  in  «  ijver ;  the  di- 

1768»  lemriBg  the  plaintiJf  his  widow  and  executrix.     E,  S*  tlien  died,  leaving  A.  V,  and  «<  yidends  to  be 

jS.  y,  died  in  1778,  vuthout  issue.  «  paid  to  their 

Tlie  hill,  filed  by  the  executrix  of  J*.  F.  Little  insisted,  *'  that  by  virtue  of  the  will,  <«  oxder  during 

"  E.  8.  and  A.  V,  became  entitled  y^r  their  lives  to  the  dioidendsi  and  that  J,  F,  Uitle  «  the  lives  of 

^  became  entitled  to  the  stock  in  reversion  after  the  death  of  the  survivor  of  E,  S»  and  «  either  of 

**  A.  V,  subject  to  the  contingency  of  A.  V.  leaving  no  issue.'*  «  them :  and 

Tlw  quesdoD,  therefore,  was,  whether  the  stock  should  go  to  the  representatives  of  «  then  to  the 

J.F,  Lktie,  or  of  A,  Y-  «  issue  of  ^.  V, 

The  Court  declared,  "  that  the  plaintifl*,  as  the  representative  of  J*.  F*  LiUle,  was  en-  «  if  any :  if 

"  titled  to  the  fund  in  question,  with  the   interest  accrued  since  the  death  of  Ann  **  not,  the  stock 

**  Vaug/um,**     Reg.  Lib.  *<  to  be  trans- 

"  ferred  in  trust 
<<  for  /.  F.L,  till  he  comes  of  age."  J.  F,  Z.  attamed  SI,  and  died;  then  £.  &  tad.last  A,  F.  without 
iarae.  The  rnnesentative  of  J,  F,  L.  held  entitled  to  the  fund ;  and  that  the  tmtf  duziiig  minority 
only  a  mode  of  convenience. 

(S)  Se«  lh«  decree  in  the  preceding  note. 


F  4 


93 


Cajse^  Argued  and  DETEiiMiHto 


1781. 


[S.  C.  2  Dick. 

554.] 

Grant  of  an- 
nuity. (9)  A  bill 
filed  tp  redeem, 
suggeiting  that 
it  was  part  of 
the  agreement 
that  it  should 
be  redeemable, 
but  the  agree- 
ment left  out  of 
the  deed,  on 
the  idea  that  if 
inserted  the 
transaction    . 
would  be  usu- 
rious.   "Parol 
evidence  offered 
to  this,  but  not 
admitted  to  con- 
trsdictthe 
deM(l),  not 
being  charged 
to  have  been 
omitted  by 
fraud.  (3) 

[♦933 


Lord  Irnham  against  Child  and  others. (I) 

(No  Entry.) 

T  ORD  Irnham  treated  for  an  annuity' (2)  with  Child,  who  (though  uO* 
^"  known  to  Lord  Irnham}  was  an  agent  for  H.  Laxves  Ltdtrel,  his 
Lordship's  eldest  son.  Upon  settling  the  terms  it  was  agreed  that  the 
annuity  should  be  redeemable ;  but,  both  parties  supposing  that  this 
appearing  upon  the  face  of  the  transaction  would  make  it  usurious,  it 
was  aj^eed  that  the  grant  from  Lord  Irnham  to  Child  should  not  have  in 
it  a  clause  of  redemption.  It  was  accordingly  drawn  and  executed 
without  such  clause.  —  The  annuity  had  been  assigned  by  Mr.  Luttrd 
to  others  of  the  defendants.  Lord  Irnham  now  filed  his  bill  to  redeem^ 
alleging  that  such  was  the  agreement,  although  it  did  not  appear,  for 
the  reason  above  stated,  upon  the  deed.  At  the  bar  they  offered  parol 
evidence  of  the  agreement.  In  favour  of  the  admissibility  of  the  parol 
evidence  were  cited,  1  Eq.  Abr.  20.     MajnveWs  case.  —  Harvey  v.  Har- 

vet/,  2  Ch.  Ca.  180 fValkcr  v.  Walker,  2  Atk.  9S. -^Joi/nes  v.  Statham^ 

8  Atk.  388.  (4)  —  Fitz  Gibboir,  21S.  — Lock  v.  Boidt,  before  Lord  Cam- 
den. —  Vane  v.  Lord  Barnard,  Gilb.  Rep.  6.  —  Merkins  v.  Northey^ 
5th  Juh,  1756.  —  Baker  v.  Paine,  1  Vesey,  457. 

[•]  Lord  Chancellor,  —  If  this  was  supposed  to  be  a  subsequent  con- 
tract, the  question  would  be  whether  there  could  be  a  right  of  redemp- 
tion of  an  annuity  out  of  lands,  by  parol,  where  the  purchase  could  not 
be  but  by  deed.  Whether  this  question  arises  upon  the  statute  or  at 
common  law,  I  do  not  see  much  difficulty.  The  rule  is  perfectly  clear, 
that  where  there  is  a  deed  in  writing,  it  will  admit  of  no  contract  that  is 
not  part  of  the  deed.  Whether  it  adds  to,  or  deducts  from,  the  con- 
tract, it  is  impossible  to  introduce  it  on  parol  evidence.  It  is  contended 
to  be  the  general  authority  of  a  court  oi  equity,  to  relieve  in  cases  of 
fraud,  trust,  accident,  or  mistake,  and  that  this  applies  to  agreements, 
as  well  as  to  other  subjects.  This  must  always  clash  with  the  argument 
drawn  from  the  statute.  (1)  It  is  admitted  that  the  deed  will  bind  if  no 
fraud  is  committed,  but  objected  that  when  a  fraud  interferes,  there  the 
evidence  may  be  introduced.  The  objection  ib  founded  on  a  great  deal 
of  wisdom  and  good  sense.  But  the  question  is,  if  it  were  always  to  be 
admitted,  whether  it  would  not  be  subversive  of  justice;  the  Court  has 
held  that  it  would.  If  the  agreement  had  been  varied  by  fraud,  the  evi- 
dence would  be  admissible.  The  argument  then  must  be  to  impute 
fraud  to  the  party.  The  rule  of  evidence  is  not  subverted,  if  there  is 
dear  proof  of  fraud.    The  committing  the  agreement  to  writing,  is  an 

(1)  See  j)er  Lord  Eldon  C.  on  this  case,  &c.  in  M.  Tounishend  v.  Stangroom^ 
6  Ves.  332,  3.  upon  the  points  in  this  case.  Vide  similar  decisions  in  Lord  Portmarc 
T.  Morris,  /hmT.  2  irol.  219  (with  1  H.  Black,  p.  664.  note) ;  Hare  v.  Shearwood,  3  vol. 
168.  and  1  Ves.  jun.  241 ;  Rommand  v.  Lord  Meltittgton,  in  the  note  to  5  Ves.  p.  40. ; 
and  Rich  y.  Jackion,  4  voL  513.  and  6  Ves.  334.  note  (c),  where  the  judgment  ia  given 
much  more  fully.    See  also  WboOam  v.  Heam,  7  Ves.  21 1. 

(2)  This,  and  all  other  cases  in  these  reports,  under  the  Annuity  Act,  muat  be  con- 
sidered as  referable  to  the  act  of  the  1 7  Geo.  3.  c.  2^.  ordjf.  By  the  late  act,  $5  peo.  3. 
c  141.  the  provisions  made  by  the  first-mentioned  act  have  been  repealed,  and  other 
provisions  substituted  in  lieu  thereof.  In  all  cases,  therefore,  subsequent  to  the  above 
act  of  the  53  Geo.  3.  reference  must  be  to  thai  act  alone. 

(3)  See  the  cases  referred  to  in  the  former  note,  and  Sugden's  Law  of  Vcndon  and 
Purchasers  (5th  edit),  p.  150.  &c  ;  and  see  in  Shelbume  v.  Inchiqum,  post.  Z50,  See 
also  in  6  Ves.  332,  3.  &c.  As  to  mistake,  &c.  see  M.  Townshend  v.  ^ngrwrn^ 
6  Ves.  328. ;  and  Dttrent  v.  Durant,  1  Cox.  Ch.  Ca.  58. 

(4)  Vide  post.  4  vol  5J8. ;  and  6  Veb.  326.  note. 
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'argumcQt  against  fraud.    Then  as  to  mistake,  or  accident ;   suppose  it     ,  1781. 
was  a  vcr^  clear  thing  that  one  agreement  was  intended,  and  that,  by      ^   -\      * 
accident,  it  was  extended  further.  —  But  there  is  no  such  case  in  the     ^  Irnham 
books.  (5)    If  admitted  to  be  a  mistake,  the  Court  would  not  overturn     '    wintf 
the  rule  of  eouity,  by  varying  the  deed ;    but  it  would  be  an  equity         Chiu*. 
dehors  the  deea.  (6)     Then  it  should  be  proved  as  much  to  the  satisfac- 
tion of  the  Court  as  if  it  were  admitted.      The  difficulty  of  this  is  90 
great,  that  there  is  no  instance  of  its  prevailing  against  a  party  insisting 
that  there  was  no  mistake.    It  is  said  a  mistake  of  the  law  is  equal  to  a 
mistake  in  point  of  fact.     Here  there  was  no  intention  that  the  agree- 
ment should  make  any  part  of  the  instrument.  (6)      The  thine  insisted 
upon  could  not  hold  a  moment,  except  as  matter  dehors  the  deed,  and 
on  a  separate  head  of  equity.     Here  a  large  annuity  is  sold  for  ratl\er  a 
small  price,  —  not  for  the  natural  sum,  —  the  agreement  they  say  was 
that  it  should  be  redeemable,  but  this  does  not  meet  my  present  idea. 
To  sell  an  annuity,  and  make  it  redeemable,  is  not  usury,  because  it  is 
not  a  loan.    It  is  a  question  whether  the  intent  to  suppress  this,  as  lead- 
ing to  usury,  will  admit  the  party  [•]  to  come  into  a  court  of  equity.       [  *94f  ] 
Tnere  is  no  case  of  a  kind  of  mistake  like  this,  where  the  doubt  was, 
whetber  the  clause  would  be  evidence  of  usury.    It  was  agreed  by  both 
parties  not  to  introduce  the  clause,  but  it  was  to  stand  on  parol  evidence. 
Then  it  results  as  a  question,  whether  I  can  admit  the  evidence.     I  was 
long  inclined  to  admit  the  reading  of  it.      It  is  necessary  to  see  the 
statement  of  the  bill :  if  it  states  tnat  it  was  agreed,  that  it  should  not 
be  inserted,  they  cannot  read  it ;    but  if  it  is  stated  that  it  was  intended 
to  be  inserted,  but  it  was  suppressed  by  fraud,  I  cannot  refuse  to  hea^ 
evidence  read,  to  establish  the  rule  of  equity.     They  arc  at  liberty  to 
read  evidence  to  prove  such  a  fraud  as  will  make  a  ground  of  equity. 

The  evidence  being  read  for  this  purpose. 

Lord  Chancellor.  —  I  admitted  the  evidence  to  be  read,  because  I 
thought  a  case  might  come  out  which  would  afford  a  new  head  of 
equity  ;  for  if  there  was  a  fraud  in  admitting,  or  excluding  a  clause,  the 
Court  might  reform  the  deed.  As  far  as  the  object  was  to  explain  the 
agreement  by  any  other  matter,  I  thought  it  necessary  to  look  into  the 
bul,  to  see  whether  it  alleged  it  to  be  fraudulent :  had  Uie  bill  been  so, 
I  should  have  thought  myself  bound  to  hear  the  evidence  ;  and  then  my 
duty  would  be  to  consider  whether  it  afforded  a  ground  of  equity.  The 
pliuntiff,  supposing  he  had  alleged  in  his  bill  what  he  now  insists  on  in 
argument,  should  have  stated  that  he  agreed  to  grant  an  aimuity  re- 
deemable, and  then  the  fraud,  or  mistake,  by  which  the  grant  was  ex- 
tended. Here,  he'  could  not  have  stated  more  than  this,  that  the 
transaction  was  such  as  was  capable  of  being  usury,  or  that  a  little  more 
might  make  it  usury.  If  so,  they  thought  fit  that  the  agreement  should 
not  be  inserted  in  the  instrument.  If  the  insertion  would  make  .it 
usurious,  no  plaintiff  could  come  here  and  state  that  as  the  reason  of  its 
not  beins;  inserted :  —  but  he  says.it  was.  under  the,  idea  that  it  nught  be 
so,  and  that  that  idea  was  the  reason  of  the  surprise.  —  Suppose  one  to 
grant  for  life,  for  the  purpose  of  making  a  q^ualificatiou  for  parliament, 
to  be  redeemable  upon  payment  of  a  certam  sum,  but  it  was  thought 
^uch  a  grant  would  be  elusory,  and  not  admitted  as  a  qualification ;  it 
would  be  extraordinary,  if  a  court  of  equity  should  be  called  \ipon  to 
call  that  a  surprise.  The  consequence  would  be,  that  the  allegation 
.must  be  that  they  had  avoided  inserting  a  j^art  of  the  agreement,  not 
that  the  .^;reement  was  intended  to  be  in  the  deed.  If  the  bill 
[*]  afforded  a  proper  allegation,  it  would  then  be  time  enough  to  con*      £  ^5  3*  ' 

(5)  See,  however,  Durant  v.  Dumni*  1  Cox,  Ca.  Ch.  58. 

(6j  See  per  Lord  Eldon  C.  in  M.  Towntkend  ▼.  fitongnwirt,  6  Veup  332,  J,  4.  &c. .  - 
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iider  the  evidence.  Bu^  another  head  of  fraud  is  set  up,  that  he  did  not 
inean  to  treat  with  his  son.  I  should  be  very  sorry  to  lay  it  down  that 
a  man  treating  with  a  third  person,  in  trust  for  a  second,  whom  he  had 
refused  to  deid  with,  could  tnerefore  set  it  aside.  (7)  No  case  has  gone 
so  far.  f  Philips  v.  the  Duke  of  Bucksy  1  Vem.  227.  was  upon  a  dif- 
ference of  price.  (8)  Certainly  here  is  no  fraud  stated  on  the  face  of 
the  bill.  The  bill  does  not  go  to  destroy,  but  to  affirm,  and  reform  the 
contract.  I  have  no  idea  of  this  being  notice  to  the  assignees  of  the 
annuities,  that  the  annuity  was  to  be  redeemable.  It  is  argued  several 
ways,  that  they  had  notice  personally  of  the  transaction  —  that  they  had 
notice  by  their  agent  —  and  that  it  was  necessary  for  them  to  apply  to 
Lord  Irnham.  This  might  have  place,  if  the  matter  remained  isk^fieri 
and  they  were  bringing  a  bill  against  Lord  Imhamy  but  here  it  has  no 
place,  for  the  deed  was  brought  to  them  by  which  Lord  Imham  had 
granted  absolutely.  I  am  not  able  to  conceive  that  they  were  obliged 
to  recur  to  Lord  Jmham^  any  more  than  if  it  had  been  a  dormant 
equity.  Bill  dismissed*;!; 


•|>  Sed  vide  the  cne  of  Eyre  v.  Poi^ham  (9)f  where  Popham  had,  from  Eyre  hsving 
guilty  of  ft  breach  of  a  former  contract,  expressly  refused  to  treat  with  him*  •  third 
person  treated  with  Poiikam^  m  fact  in  trust  for  Eyre,  and  an  agreement  haying  been 
entered  into.  Eyre  filed  his  bill  for  a  specific  p^ormance.  BUI  dismiwud  by  Lofd 
Baihura,  Mick.  14  Geo.  3.  (9) 

I  See  also  the  case  of  Lord  Portmore  ▼.  Iforru,  pott,  toL.  2.  p.  210. 


(7)  See  Harding  v.  Cox,  note  (1)  to  PkUijis  v.  D.  JBuckSf  I  Vem.  227.  ;  0\ 
V.  JledgeSf  1  Scho.  and  Lefr.  123.  ;  and  in  Featherstonhaugh  v.  Fenwickt  17  Vca.  513»^ 
also  Mr.  Sugden*9  obsenrationa  L.  Vend  and  P.  191.  note;  and  jter  M.  R*  in.  JBonnet 
▼.  Sadler,  14  Vea.  528. 


(8)  See  Mr.  Baithby'a  notes  on  that  case. 
(9) 


Mr.  Brown  has  mis-stated  this  case.  It  was  not  decided  on  dny  such  grmmdf 
although  the  circumstance  stated  was  a  feature  in  the  case.  See  it  reported  in  LoflU's 
Rep.  from  p.  786  to  814. ;  and  Sugd.  Vend,  and  P.  121.  note. 
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1*2  TRINITY  TERM, 
21  Geo.  3.  1781. 


Robert  LordBishbp  of  London  against  Fytche.  (1)  [13  Jiinr.] 

(Reg.  Lib.  1780.  A.  fol.  506.) 

Upon^iMnvtm-  niLL  filed  by  the  bishop,  as  ordinary^  against  the  defendant  the 
|ietfii  brought  X#  patron,  and  the  clerk  presented  by  him,  to  be  instituted  to  the  Uv- 
■Ig^**  ing  of  Woodham  Walter  in  Essex.      The  patron,  2d  Jan.  1781,  pre- 

ttied the  present 

bill  to  discover  whether  the  deik  presented  to  hun  by  defendant  had  not  given  a  genwal  bond  of  vesigb. 
nadon,  in  order  to  set  up  that  bond  as  a  defence  at  law  for  havuig  refused  him  ii^tution.  (1)  To  tluB 
bill  defendant  demurred :  lst»  on  account  of  the  legality  of  such  bond;  2d,  that  the  discovery  wbi  immi^ 
tcrflO.    JDc^iurrer  ovw-raled. 

(1)  See  Cunningham's  Law  of  Simony,  and  1  East's  Rep.  487.     Et  wit  per  Lord 
EUlmi  G  la  Lord  JTrrcwIMgAi's  case,  8  Ves.  61. 

tented 
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sented  John  Eyre  to  the  biflhop,  who  understanding  the  clerk  had  given 
a  bond  to  resign  upon  demand,  refused,  on  that  account,  to  admit  himi; 
concaving  the  bond  simoniacal.  Upon  a  qtuire  impedit  being  brought^ 
the  bishop  filed  this  bill  for  a  discovery,  whether  such  bond,  or  some> 
and  what  other  security  had  been  given  by  the  clerk  to  the  patron  for 
resignation,  in  order  to  make  use  of  it  for  his  defence  at  law.  To  this 
bill  the  defendants  demurred,  on  the  ground  that  a  discovery  mi^t 
make  the  defendants  liable  to  penalties. 

Mr.  SoUcUor  General.  —  The  ground  of  demurrer  is,  that  if  the  facta 
stated  are  true,  they  do  not  give  the  bishop  a  right  to  the  discovery; 
or  that  such  bond  was  no  objection  against  the  clerk  being  admittecU 
No  such  question  has  ever  been  agitated  in  a  quare  impedUy  although 
there  have  been  some  actions  on  bonds,  Hesketh  v.  Gravy  2  Burn's  Eccl. 
Law,  S41.  The  mischiefs  arising  from  these  bonds  bemg  taken  are  ob** 
▼ious,  Durstan  v.  Sands,  1  Vem.  411.  and  2  Ch.  Ca.  186.  The  Court 
will  enjoin  where  they  are  made  an  ill  use  of.  If  the  cases  were  out 
of  the  question,  I  should  think  the  bonds  were  illegal.  (2)  This  suit  is 
brought  to  have  that  point  considered.  It  is  unnecessary  to  determine 
more  at  present  than  that  the  question  is  proper  to  be  considered.  The 
cases  are  Hesketh  v.  Gray,  Peel  v.  the  Earl  of  Carlisle,  Stra.  227* 
I^eele  v.  Ccmeh  Stra.  534. 

Mr.  Maaacks  (same  side).  —  This  is  a  bill  of  discovery  only,  not  pray- 
ing any  relief.  It  is  contended  there  is  no  equity  in  [*]  the  bilL 
Iteskem  v.  Gray,  and  fJl  the  other  cases,  were  between  the  patron  and 
clerk,  this  is  between  the  patron  and  ordinary.  It  is  said  Hesketh  v.  Gray 
came  back  from  the  court  of  law,  and  that  Lord  Hardwicke  relieved 
against  the  bond.  Tlie  question  is  perfectly  new,  whether  the  giving 
of  such  a  bond  will  justify  the  ordinary  in  refusing  the  clerk.  When  an 
action  is  brought  which  depends  on  the  title  to  land,  the  defendant  has  a 
right  to  come  here  for  a  discovery  of  the  plaintiff's  risht,  1  Vesey,  248. 
—  So  here  the  bishop,  having  a  qtiare  impedit  brought  against  him,  has 
a  right  to  such  discovery  as  may  enable  nim  to  make  a  defence  to  the 
action.  Though  a  general  bona,  as  between  patron  and  clerk  has  been 
determined  to  be  legal,  it  does  not  follow  that  it  is  not  a  good  objection 
against  admitting  the  clerk. 

Mr.  Kenyon  (for  the  defendants). — In  Peels*  Lord  Carlisle  the  Court 
would  not  permit  the  legality  of  the  bonds  to  be  argued,  they  having 
been  adjudged  to  be  legal.  The  most  recent  case  on  the  subject  is 
above  SO  years  old.  The  bonds  being  legal  between  patron  and  clerk, 
must  be  so  between  the  ordinary  and  patron.  The  discovery  sought  is 
of  facts  totally  immaterial :  if  the  bonds  are  legal,  it  is  toUdly  imma- 
terial ;  if  not,  though  the  demurrer  had  not  set  forth  that  it  will  make 
them  liable  to  penaJties,  it  is  sufficient  to  set  that  forth  ore  tenus.  It 
will  do  under  the  act  SI  £liz.  c.  6.  §  6. 

Mr.  Solicitor  General  (in  reply).  —  They  are  not  subject  to  any  pe- 
nalties by  the  act.    Swain  v.  Carter,  Comberb.  S94. 

Lord  Chancellor.  —  Two  objections  are  made  to  the  discovery  sought. 
First,  That  it  will  subject  the  defendants  to  penalties  as  a  simoniacal 
c:ontract.  It  is  very  clear,  that  if  any  plaintiff,  for  any  purpose,  de- 
mands a  discovery  which  leads  to  a  legal  accusation,  he  is  not  entitled 
to  it.  If  the  plea  can  be  supported,  from  the  evidence  to  be  discovered, 
I  must  not  enforce  the  demurrer.  If  there  were  no  cases,  I  should 
think  it  clear  that  a  mere  bond  of  resignation  could  not  be  criminal  — 
unless  it  were  for  profit  or  benefit  to  the  patron.  Many  cases  have 
been  determined,  that  the  bonds  were  good.  (2)    The  effect  of  the  deter- 

(S)  Lord  Eldon  C.  ssid,  that  if  k  were  not/or  the  ctueM  he  should  hold  them  Ulegfilf 
fm  wlucb  his  Lordihy  givw  very  ftvoog  reasons.    Se«  8  Vfs.  61. 
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1781.  xhinalioais,  that  they  not  only  are  not  simoniacal,  but  that  they  are  not 
against  the  policy  of  justice.  (3)  The'second  objection  is  that  the  dis- 
covery is  immaterial.  This  is  the  first  instance  of  a  [^]  demurrer  for 
immateriality.  If  a  demurrer  was  to  a  bill  where  the  matter  was  ob- 
viously frivolous,  the  Court;  might  interfere.  Here  one  of  the  cases 
treats  the  matter  as  too  well  settled  to  be  argued.    It  was  argued  and 

[  ^96  ]  determined  the  same  way.  It  is  said  there  is  a  difference  between  this 
and  when  it  is  between  patron  and  clerk.  I  cannot  bring  my  mind  to 
this  argument.  The  bisnop  has  never  been  compelled  to  accept  the  re* 
aisnation.  The  question,  as  decided,  carries  this  along  with  it,  that 
where  the  bond  has  been  applied  to  a  bad  purpose  the  Court  would  re- 
strain ;  but  this  is  a  different  question,  whether  a  man,  who  ought  to  be 
independent  of  every  control  but  the  court  Christian,  shall  subject 
himself  by  contract  to  any  but  his  ordinary.  In  specie,  it  has  never 
been  decided  that  the  bishop  is  compellable  to  admit  the  clerk,  but  it 
has  been  decided  that  the  contract  is  not  illegal.  This  is  not  stated  as 
the  ground  of  the  present  opinion.  It  is'  not  too  much  to  say,  that 
where  a  man  comes  for  a  discoveiy  of  evidence  material  to  his  defence, 
the  party  shall  not  protect  himself  against  the  discovery,  unless  he  can 
Bhew  himself  liable  to  penalties,  which  I  think  he  has  not  sufficiently 
done  here.  There  is  no  instance  of  the  Court  having  refused  a  dis^ 
covery  because  it  was  inconvenient  to  the  party  making  it,  for  the 
plaintiff  pays  the  costs  of  the  application,  and  whether  it  is  material  or 
not,  is  chiefly  for  him  to  judge.  I  im  of  opinion  they  ought  to  make 
the  discovery,  and  it  will  remain  with  another  court  to  determine  how 
far  it  is  material.  Demurrer  over-ruled. 

The  principal  question  in  the  cause  coming  on  in  the  Court  of  C.  B. 
'HU.  1782.  it  was  determined  there  in  favour  of  the  plaintiff  (at  law) 
Fytchef  that  general  bonds  of  resignation  are  legal,  and  are  not  ajtutifi' 
*  cation  to  the  bishop  in  refusing  to  admit  the  clerk.  A  writ  of  ^rror  was 
immediately  brought  in  j5.  R.  where  the  judgment  of  the  court  of  C.  B» 
was  affirmed.  A  writ  of  error  was  then  brought  in  parliament,  ivhere, 
after  long  debate  the  judgment  was  reversed,  30th  May,  1783. — 
See  a  very  full  report  of  what  passed  in  the  House  of  Lords,  m  Mr.  Cun<^ 
ningham's  Law  of  Simony.  (4) 

■'    (3)  See  note  (2)  in  the  preceding  page. 

^4)  And  see  1  £ast*s  Rep.  487.     Nevertheless,  05  to  t/ie  jmndjict  see  the  juit  obser- 
vations of  Lord  jEftton  C  8  Ves.  6U 


[♦99] 


WiU  attested  by 
the  witnesses 
where  the  testa- 
trix could  see 
thcmthrou^ 
the  windows  of 
her  carriage  and 
of  the  attorney's 
oflke,  well 
attested.  (1) 


[•]  Casson  against  Dade,  Clerk.    [26  June.2 
(Reg.  Lib.  1780.  A.fol.60*.) 

TJONORA  Jenkins  having  a  power,  though  covert,  to  make  an^Tiiing 
in  the  nature  of  a  will,  ordered  the  will  to  be  prepared,  and  went  to 
her  attorney's  office  to  execute  it.  Being  asthmatical,  and  the  office 
i;ery  hot,  she  retired  to  her  carriage  to  execute  the  will,  the  witnesses 
attending  her:  after  having  seen  the  execution,  they  returned  into  the 
office  to  attest  it,  and  the  carriage  was  accidentally  put  back  to  the  win- 
dow of  the  office,  through  which,  it  was  sworn  by  a  person  in  the  car- 
riage,  the  testatrix  mignt  see  what  passed ;  immediately  after  the  at- 
testation, the  witnesses  took  the  will  to  her,  and  one  of  them  delivered 
it  to  her,  telling  her  they  had  attested  it ;  upon  which  she  folded  it  up 

(1)  Sec  SMres  v.  Ghucock,  I  Ld.  TU.  507.;  and  Lohfford  ▼.  Eyrct  1  P.  W.  74d. 

and 


.IN  THE  Court  of  Chancery*  ,  99 

ittid  put  it  into  her  pocket.  —  The  Lord  Chancdlor  incUned  very  strongly         1781 . 
to  think  the  will  well  executed,  and  the  case  of  Shires  v.  Glasscw:k^ 
2  Salk.  688.   [1  Lord  Ravm.  507.]    1  £q.  Abr.  403.. was  relied  upon 
to  that  purpose.    Mr.  Araen  pressed  much  for  an  issue  ;  but,  finding 
LfOrd  Ckancdlor%  opinion  very  decisive  against  him,  declined  it. 


Hassel  and  another,  Assignees  of  Jackson,  a  Bankrupt,  against 

Simpson. 

[Vide  S.  C.  Cooke  B.  L.  p.  99.  [88,]  ] 


to  law,  on  an  issue  to  tfy  whether  this  was  an  act  of  bankruptcy.    At  ent  at  the  tune, 
tho  trial  the  judge  directed  the  jury  that  it  was. — It  appeared  upon  the  and  continaing 
reporti  that  Jadtson  continued  in  credit  three  years  after  the  convey-  "^^  ^  f»"» 
ance,  and  it  was  not  stated  that  he  was  indebted  to  any  other  creditor  at  ?^'^^  ^ 
the  time.    The  jury  found  that  it  was  an  act  of  bankruptcy.  act  of  banlu* 

Upon  a  petition   for  a  new  trial,  Mr.  Madocks  cited  Ryal  v.  Rotvles,  mptey,  and  a 
1  Vesey,  S48.    It  is  not  insisted  upon  here,  on  the  ground  of  his  con-   new  trial  order-- 
tinuing  in  possession,  1  Jac.  1.  c.  15.  —  WorsUy  v.  Defnattos,  1  Bur.  467-  —  ^*  the  jury  oo 
Twj^B  case,  3  Co.  Rep.  80.      There  the  possession  was  fraudulent.  foU,2[^i^^*^ 
This  act  was  not  upon  the  eve,  or  in  contemplation  of  bankruptcv.  —  bankrupt  On 
It  was  done  as  a  contract  of  indemnity,  not  a  security  for  a  former  debt ;  the  new  trial, 
and  the  person  continued  in  credit  three  years.  ..  and  a  oaie  t»w 

[•]  Mr.  Hotoorth,  on  the  same  side,  cited  fVilson  v.  Davy  2  Bur.  827.  "w^**  and 
Linton  v.  BarOety  S  Wils.  47.  Law  v.  Skinner,  2  Blackst.  Rep.  996.    If  ^S^^'t^ 
the  conveyance  of  all  is  only  to  secure  a  small  value,  it  is  not  an  act  of  ^e  an  act  of 
bankruptcy.    It  is  not  stated  here,  that  he  was  indebted  to  others  at  bankruptcy.  (i) 
the  time.    He  was  worth  more  than  would  pay  this  and  all  the  other      r  •inn  i 
creditors.     The  distinction  is,  that  the  creditor  could  not  retain  more      ^    ^^^i  j 
than  would  satisfy  his  own  debt. 

Mr.  Bearcro/t  (for  the  assignees.)  —  ^'  A  fraudulent  n'ant  or  convey- 
**  ance,  whereoy  the  creditors  are  defeated  or  delayed, '  constitutes  an 
act  of  bankruptcy.  Every  conveyance  which  is  fraudulent  is  an  act  of 
bankruptcy.  This  was  a  fraud  upon  the  bankrupt  laws.  A  conveyance 
of  all  the  property  is,  primdjacie^  an  act  of  bankruptcy. 

Lord  Chancellor.  —  There  is  not  a  syllable  of  any  other  debt  in  the 
report.    It  must  be  taken  that  he  was  in  full  credit,  and  fully  solvent. 

Mr.  Bearcrqft.  —  Still  creditors  would  be  delayed,  as  the  mortgagee 
might  take  possession  of  the  whole  personal  estate  when  he  would.  It 
must  be  held  fraudulent  on  account  of  his  right  of  entry,  and  was  con- 
tidered  so  in  Worsley  v.  Demaitos.    Law  v.  Skinner  is  a  case  in  point. 

Lord  Chancellor.  —  It  comes  to  this,  that  a  person  worth  six  timet 
the  sum  borrowed,  and  no  creditor  having  a  right  attached,  mortgages 
bis  whole  estate.  The  bankruptcy  was  on  a  debt  contracted  afusr- 
wards.  It  is  not  an  act  of  bankruptcy,  but  a  fraudulent  act,  within  the 
description  of  the  statute.  To  madce  an  act  of  bankruptcy,  the  creditor 
must  be  defeated  or  delayed  by  the  act;  This  deed  does  not  create  an 
Incapacity  of  paying  his  debts.  In  order  to  declare  him  a  bankrtipt,  I 
must  consider  the  simple  case,  without  any  fact  to  prove  fraud,  as  in 
xtiself  sufficient  to  constitute  an  act  of  bankruptcy. 

(1)  See  Tiappenden  T.  Burget,  4  East's  Rep,  90a  ;  and  A^oIm^V.  CkAiUlm-^  Siit* 
153, ;  and  fee  the  prindpal  erne  in  Cooke*f  B.  L.  99^  (Gtb  cdit^)  and  [88]  fonner  edit. 
JEr  t«d^  »N».  100.  and  [89.]  &c  &c. 
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Petition  granted^  and  a  new  trial  ordered ;  which  came  on  at  the 
Lent  Assizes,  1783»  where  a  case  was  resenred  for  the  opinion  of  the 
court  of  K.  B.  It  was  argued  in  Michaelmas  Term  following,  and 
again  in  Hilary y  17S4>,  when  the  Court  held  the  assignment  to  be  an 
act  of  bankruptcy.  These  arguments,  with  the  judgment  of  the  Court 
of  K.  B.  are  reported  by  Mr.  Douglas,  in  the  second  edition  of  his 
Reports,  p.  89.  f 


j-  See  this  case  also,  I  Cooke's  Bankrupt  Laws,  p.  1 10.  (Qd  edit )  [and  99. 
edit.]     Also  Und*  p.  111.  the  case  of  JTettle  and  others,  assignees  of  Swing  v. 
accoittingly  [p.  loa  6th  edit] 
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[Plaintiff 
plojad  under 
aercfal  oon- 


[*]  CuLLEN  against  the  Duke  of  Queensberry  and  others. 

(Reg.  Lib.  1780.  A.  fol.  559.) 

11  ELL  filed  by  the  plaintiff  against  the  Duke  of  Queensberry^  Earl  of 
^■^  Egremonty  Loros  Melbume,  Maccartney,  and  Lucan,  being  the 
annual  committee  (at  the  time  of  the  transaction)  of  the  ladies'  club» 
for  money  expended  in  the  purchase  of  a  house,  fumishine  and 
attending  it,  and  other  incidental  expences.  (2)  At  a  meeting  at 
Lord  Melbume%  24th  Marck^  1775,  at  which  about  100  members  were 
present,  they  contracted  with  the  plaintiff  for  the  business  to  be  done, 
which  was  the  subjept  of  this  suit.  The  defendants,  except  Lord 
Maccartney,  29  April,  1775,  subscribed  an  agreement  with  the  plaintiC 
Afterwards  some  part  of  the  plan  beinff  varied.  Lord  MMume,  Lord 
Lucan,  and  Lord  Maccartney,  on  behiuf  of  themselves  and  the  other 
subscribers,  gave  a  letter  of  attorney  to  the  plaintiff,  to  act  for  them, 
dated  1st  May,  1775.  The  defendants  now  insisted  that  they  were  not 
personally  liable  to  the  plaintiff's  demand,  that  all  tbat  was  done  was  on 
account  of  the  club,  and  that  60  persons  who  had  subscribed  4000^  to 
purchase  the  equity  of  redemption  of  the  house  should  all  be  made 
parties.  For  the  plaintiff  were  c\ted.^Qjuintine  v.  Yard,  1  £q.' Abr.  74. 
Hordey  v.  Bell  \,  Chanc.  9th  Feb.  1778.    For  the  defendants,  Knight 

•  f  As  this  was  a  case  new  in  specie,  and  is  npt  in  print,  (3)  the  Reporter  has  thought 
Uie  foUowing  note  of  it  would  be  agreeable  to  the  reader. 

'  BUI  filed  by  the  plamtiff,  the  undotaker  of  a  navigation  at  Think,  in  FodbMrr, 
against  the  CoinmissioDers  (named  in  the  Act  of  Parliament  for  carrying  it  on),  wfa* 
bad  signed,  the  several  orders.     Three  questions  were  agitated  at  the  bar.     First,  Whe- 


tractsby  the 

acting  ooDuniasioners  under  an  act  of  parliament,  to  do  certain  work.     The  ftxnd  proving  deficient,  all  the 

acting oommiisionen  held  personally  answerable  under  a  decree  for  an  account.] 

thcr 


(1)  See  the  whole  statement  of  the  principal  case,  the  decree,  and  the  argumentt 
upon  the  appetUt  1  Bro.  P.  C.  395.  403,  4. ;  and  see  j}€r  Lord  Eldon  C.  on  tiiis 
QMe,  in  Umfd  v.  Learing,  6  Ves.  777.  Et  vide  Horsley  v.  Bell,  AmbL  77a  dted  above. 
As  to  die  point  of  dispensing  with  numerous  parties,  where  the  ends  of  justice  can  be 
substantially  answered  by  a  sufficient  number  being  before  the  Court,  to  represent  the 
i^^  of  all,  see  Wych  v.  Meal,  3  P.  W.  3ia  ;  Uoyd  v.  I^earing,  6  Ves.  773.  778,  9. ; 
JhuJdey  vw  Caier  (before  Lord  Thurlaw),  stated  Iknn  R.  L.  in  Pearce  v.  Piper,  17  Vea. 
11.  13,  I&  ;  Admr  v.  New  lUver  Company,  11  Vea.  429.  &c. ;  Good  v.  Blewit,  13  Yea. 
S97. ;  Cockbum  v.  Thompton,  16  Vea.  321.  328.  &c.  with  the  various  references. 

Moffat  V.  Farquarton,  post.  2d  vol.  338.  was  ther^ore  clearly  wrong,  and  has  been 
repeatedly  over-ruled  by  the  abo^e  cases  :  especially  by  Good  v.  Bietrit,  vbi  «tfpr^; 
Ckancey  v.  May,  there  dted,  p.  400.  &c  ;  and  BudUey  v.  Cater,  uU  suprtU 

(2)  The  plamtiff  charged  by  his  bill,  **  that  he  could  not  discover  the  several  mcm- 
"  biera  of  the  dub,  and  procure  a  remedy  agaiilst  them,  as  they  were  veiy  Bumeroqs, 
f*  andmany  of  them  totaUy  unknown  to  him."  R.  L.  and  1  BrOb  P.  C  400..TofqUB*a 
edition. 

(3)  Sbice  reported,  AmbL  770. 

V.  Knight^ 


ly  THE  Court  of  Chanceuy.  jQg 

T.  Kmhrktt  d  Wins.  331.  [*]  (s^  also  the  note  on  that  case).    It  8too4         1781. 
orer,  £ord  Chancellor  shewing  however  an  opinion  against  defendants,  '     v  —  ^  J^/ 

19tb        Cdllkit 

agodntt    • 
thcr  the  defendants  were  personally  liable,  the  defendants  contending  that  thej  were      the  Duke  o^^ 
exercising  a  public  trust,  and  that  the  credit  was  given  to  the  undertaking  itself,  not    QusxNsif  aar. 
personally  to  tliem,  that  the  remedy  was  therefore  in  rem.     Secondly,  Whe&er  all  wlia       r  » i  ao  t 
bad  been  present  at  any  of  the  meetings,  and  had  signed  some,  but  not  all  the  orders,        I-     ^^  J 
were  liable  as  to  all  the  orders,  or  only  as  to  those  which  they  had  respectirely  signed. 
Thirdly,  Whether  the  plaintiff  was  right  in  filing  his  bill  in  this  court,  or  his  remedy 
was  merely  at  common  law. 

The  Lord  Chancellor,  considering  this  as  a  new  case,  and  of  considerable  importance 
to  genthanen  who  act  as  trustees  in  navigation,  turnpike,  and  other  bills,  was  wMWftfrf 
by  Mr.  Justice  dmldt  and  Mr.  Justice  A$hhurst.  At  the  end  of  the  argument, 
Mr.  Justice  Gould  cited  the  case  of  Mdchart  and  others  v.  Haltey  and  others,  execu- 
Cora,  C.  B.  5  Wils.  149. 

AMmtH,  Justice. — The  principal  question  is,  whether  die  defendants  are  liable  in  , 

their  prirate  capacities,  or  the  plaintiff  has  given  credit  to  the  fund.  I  think  the  de- 
fendants axe  personally  liable ;  it  would  be  hard  that  the  plaintiff,  who  has  done  the 
work  at  a  reasonable  price,  without  any  extraordinary  profit,  should  have  no  remedy.  If 
he  baa  not,  the  commissioners,  by  appointing  a  clerk  to  act  for  them,  might  deprive 
^wenj  particular  laboiurer  of  any  remedy,  except  against  the  Amd,  which  would  be  ab- 
flma.  As  fo  die  commissioners,  their  situation  is  very  different;  they  may  have  an 
interest  of  some  sort  or  other  in  die  undertaking ;  they  have  it  in  thdr  powCT  to  borrow 
money  on  a  mortgage  of  the  tolls,  and  know  the  extent  of  their  credit,  which  the  plaintiff 
cannot.  Various  arguments  have  been  made  use  of,  in  favour  of  the  commissioners* 
fitm  the  clauses  in  the  act  of  parliament,  but  they  do  not  apply.  It  is  said  they  have 
a  judicial  power  with  respect  to  the  property  of  others,  but  the  power  in  the  clause  seema 
more  to  be  ministerial  than  judicial,  as  the  jury  are  to  assess  the  value,  and  the  com- 
TnisaionfCT  are  merely  to  give  judgment  according  to  that  assessment  Another  clause 
baa  been  cited,  that  where  any  damage  has  been  done  by  the  default  of  the  commi»- 
sionen^  the  jury  are  to  enquire  into  the  damage,  and  the  persons  injured,  if  not  paid  in 
a  giTen  time,  are  empowend  to  appoint  receivers  to  the  tolls ;  but  this  clause  relates  to 
conaeouential  damage  inerely,  and  is  an  accumulative  remedy.  Another  argument  has 
been  cnawn  fiom  the  plaintiff's  declaration,  given  in  evidence,  that  he  was  so  well  satis^ 
fied  of  the  success  of  the  undertaking,  that  he  only  desired  money  to  carry  on  the  work* 
and  a  bare  subsistence,  and  would  lend  the  rest  on  the  tolls ;  but  the  contrary  inference 
ia  to  be  drawn  from  him :  for  if  it  was  to  be  understood  thi^  in  a  bad  event,  he  was  to 
have  nothing,  it  would  be  a  strange  declaration.  As  to  the  hardships  of  the  case,  they 
are  nodilng  like  so  great  on  one  side  as  the  other.  The  commissioners  have  their  re- 
medy niKm  the  monies  subscribed,  and  not  paid  in ;  for,  though  there  is  no  summary 
mathod  of  enforcing  the  payment  of  them,  yet  they  certainly  have  a  remedy,  and  there 
baa  been  luffioient  subscrilMd,  so  that  they  have  only  tlie  trouble  of  collecting  it.  As  to 
the  second  question,  this  is  one  general  work,  though  there  are  several  contracts  with  the 
workmen  for  difierent  parts,  and  by  different  sets  of  commissioners.     What  is  done  by  ^ 

Che  several  sets  of  commissioners  is  a  ratification  of  acts  done  before,  in  the  prosecution  ^ 

of  one  general  design.  Even  criminally,  persons  acting  in  one  general  design  will  be 
liable,  though  they  are  never  proved  to  have  been  all  together,  and  that,  as  being  a  cri- 
minal, is  much  a  stronger  case.  Thirdly,  As  to  its  being  in  equity,  it  may  certainly  be 
done  with  much  less  difficulty  here. 

dmldt  Jusdce. —  I  concur  with  my  brother  AshJiurst  in  the  opinion  he  has  given. 
The  engineer  is  to  be  appointed  by  the  commissioners,  who  must  give  effect  and  essence 
to  every  act :  diey  are  therefore  to  employ  workmen,  and  to  pay  those  workmen,  lliey 
were  to  take  care  to  have  money  to  pay  their  workmen  :  then  are  the  workmen  to  lose 
by  their  inalSention?  It  is  the  same  as  if  they  had  advanced  money  to  their  treasurer  to 
pay  die  workmen.  Tlie  law  raises  an  assumpsit  to  those  who  have  done  the  meiitorioua 
act.  2.  Then  there  is  not  so  much  difficulty,  as  novelty,  in  this  case.  It  is  Uke  a  part- 
jnerahip :  they  who,  at  any  time,  have  acted,  have  undertaken  a  partnership.  I  should 
have  been  of  opinion,  that  an  action  at  law  would  have  lain  against  any  one  of  them,  and 
that  he  must  have  sought  his  remedy  against  the  others,  l^ose  who  come  in  at  any 
aubaequent  time  afi^rm  the  former  acts.  It  is  raiihabUio,  and  omnis  ratihabitio'  retrakitur 
^  mtmdnto  doe  IketUue  ttquiparatur  (18  VL  156.  eod,  lit.)  In  an  acdon  brought  by  the 
paviotm*  for  paving  St  George*!,  Hanover-squaret  against  the  clerk  of  the  commia- 
sionersy  C.  B.  gave  a  rule  to  inspect  the  commissioners  books,  in  order  to  discover  their 
names,  that  they  might  be  made  parties.  I  am  therefore  of  opinion,  that  all  the  com- 
miaaioncrs  who  have  acted  are  liable. 

liord  CkamceUor, — The  first  quesdon  is,  whether  the  plaintiff's  demand  is  singly  in 
rtfas>  or  the  commissionen  have  rendered  themselves,  personally,  liable.  An  engineer 
ift  apQpinted  and  authoriNd  to  m»ke  contracts.     On  whose  befaiUf?    ^  the  bsludf  of 
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'  [*]  19th  •/!%»  1781.  The  objection  was  over-ruled,  and  a  decree, 
for  the  plaintifiTf 

those  who  appointed  him,  or  the  credit  of  the  act  of  parliament  ?  Who  would  make/  a 
contract  on  the  credit  of  tolls,  which  it  is  in  the  power  of  the  commisiioners  to  raise  or 
not  at  pleasure  ?  Then,  upon  whose  credit  must  the  contract  be  ?  Certainly,  that  of 
the  commissioners  who  act.  It  is  their  fault,'  if  they  enter  into  contracts,  when  they 
haTe  not  money  to  answer  them.  They  have  made  themselves  liable  by  their  own  acta. 
If  the  plaintiflTs  claim  be  in  renh  how  is  he  to  come  in  ?  Not,  surely,  before  the  mib- 
acribers ;  and,  if  after  them,  he  will  stand  a  bad  chance,  if  he  is  to  wait  to  see  whether 
there  is  any  remainder.  As  to  the  declarations,  they  are  only  diat  in  future  he  would 
lend :  he  is  not  bound  by  them.  The  commissioners  are  in  no  danger  if  they  do  not 
employ  workmen  when  they  have  no  money.  If  workmen  were  to  trust  for  payment  to 
the  event,  they  would  demand  immense  profits.  Upon  the  second  question,  Whether  the 
commissioners  are  answerable  in  toto,  or  only  for  their  particular  contracts,  the  Judges 
have  given  very  strong  reasons  for  their  all  being  liable  from  the  ratihabUit*  Every  man 
who  comes  in  afterwards,  approves  the  fonner  acts ;  and  if  any  one  of  the  oommis- 
aioners  who  had  acted  before  disapproved  the  subsequent  acts,  he  might  have  gone  to 
a  future  meeting  and  proteited  against  them.  Thirdly,  a  question  has  been  ma£  at  the 
bar,  Whether  the  plaintiff  was  proper  in  this  Court  ?  The  remedy  is  not  so  clearly  at 
law,  as  for  the  Court  to  say  he  shall  have  none  here,  and  dismiss  tHe  bill ;  and  he  must 
come  here  for  the  discovery.     Decree  for  the  plaintiff. 

f  Thb  defendants  appealed  from  this  decree  to  the  House  of  Lords,  where  the  same 
was  affirmed  Mttrch  23,  1787,  after  a  hearing  of  three  days.  [See  the  whole  case,  de- 
cree^ and  arguments^  1  Bro.  P.  C  393.  403>  4.  &c  8vo.  edit.] 
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Between  Mary  Green,  an  Infant,  by  William  \ 
Green,  her  Father  and  next  Friend,     -         -  3 

Sir  Robert  Pigot,  Bart,  and  Hugh  Pigot,  Esq. 

[Jtdy  24.] 


Plaintiff: 
Defendants. 


mueinfimt,  to 
be  paid  at  21,  or 
nainage,  with 
interest  at  4/i0r 
cai<.  (batif  she 
•ua  befiire,  to 
sink  into  the  re- 
ndue),  ordered 
to  be  paid  into 
the  Bank,  in  or- 
iler  to  secure  the 
legacy;  and,  if 
greater  interest 
aaade^thatit 
ahouldbefor 
thebcneiltof 
the  child.  (1) 

[no*] 


(Original  Decree,  Reg.  Lib.  1780.  A.  fol.  2^.) 

THE  Right  Honourable  George  late  Lord  Pigot ^  bv  his  will  dated 
the  16th  day  of  A^pril^  177 5y  devised  to  the  defendants  all  his 
real  estates,  upon  trust,  to  sell,  and  to  stand  possessed  of  the  money 
to  arise  by  sucn  sale,  and  of  the  rents  and  profits  in  the  mean  time, . 
and  he  also  gave  to  them  his  personal  estate  upon  trust,  to  pay  his 
debts  and  funeral  expences,  and,  subject  thereto,  to  pay  legacies, 
amounting  together  to  40,00tf.  and  among  them  to  the  plaintiff  a  legacy 
of  5000^.  and  directed  the  said  legacies  to  be  paid  to  the  respective 
persons  to  whom  the  same  were  given,  being  males,  at  their  age  of  21 
[*]  years,  and  being  females  at  their  ages  of  21  years,  or  days  of  mar'- 
riage^  U)kich  should  first  happen^  xviih  interest  in  the  mean  time  not  exceed" 
ing  4/.  per  cent,  per  ann,  and  directed  the  interest  to  be  paid  by  half 
yearly  payments,  or  in  such  other  manner  as  defendants  should  think 
proper.    And  he  further  directed,  that  in  case  all  or  any  of  the  per- 

(1)  As  to  the  appropriation,  see  Carey  v.  Ashew,  post.  2  vol.  58. ;  S.  P.  Cooper  ▼. 
Dougfatf  2  ToL  232. ;  where  an  executrix  haying  made  an  appropriation  without  a  de-. 
cree^  and  the  fund  proving  deficient,  it  was  made  good  out  of  her  estate,  ffuiekaon  ▼. 
Hamnumdt  3to1.  128.  144.;  and  Phipps  t.  Annedy,  2  Atk.  58.  before  Lord  Hard-' 
wkke  C.  An  adyantage  accruing  on  an  appropriation,  under  an  order  of  the  Court,  the 
party  interested  held  entitled  to  it.    B%wgeu  v.  Robinson,  S  Meriv.  9,  10. 

It  seems  the  Court  will  not  direct  an  appropriation,  where  the  contingent  benefit  it  to 
6e  raited  out  of  real  ettate.  See  Gawter  ▼.  Standerwiekf  2  Cox.  Ch.  Ca.  15.  18.  So 
decided  by  Sir  X.  JTenyon,  M.  R.  after  great  consideration. 

As  to  the  legatees  having  a  lower  rate  of  interest  under  an  appropriation  than  that- 
men  under  the  will,  as  im  the  principal  case,  it  seems  to  have  been  deddad  eofi<rd  in 
ttlcr  cases.     S^tper  Lofd  Eldon  C  in  SUwcU  ▼•  Bernard,  6  Ves.  543. 
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'>  IN  THE  Court  of  Chancery.  |Q4 

^oiUy  to  whom  the  said  legacies  were  therein  directed  to  be  paid,  hein^  17dl. 
Jemalesy  should  die  under  the  age  of  21  years^  not  having  been  married^ 
or  being  males,  should  die  under  the  age  of  21  years,  then  the  legacy 
to  the  persons  so  dying  should  not  be  paidy  but  should  be  considered  as 
part  {ff  the  residue  o^  his  personal  estate^  and  gave  the  residue  to  the 
defendants,  and  his  sister  Margaret  Fisher^  share  and  share  alike,  and 
appointed  the  defendants  executors.  The  testator  died  on  the  11th 
^oy^  \1T19  leaving  the  defendant  Sir  Robert  Pigot^  his  eldest  brother 
and  heir,  and  the  defendants  proved  the  will.  On  the  11th  March^ 
1780,  the  plaintiff,  by  WiUiam  Greeny  her  father  and  next  friend,  filed  her 
bill  against  the  defendants,  to  have  the  legacy  of  5000/.  given  to.  her 
by  the  said  will,  paid  into  the  Bank  of  England,  in  the  name  of  the 
Accountant  General,  with  interest  at  the  rate  of  4/.  per  cent,  per  annum^ 
from  the  time  of  the  death  of  the  testator  till  such  payment  should 
be  made,  to  be  placed  out  in  proper  funds,  or  to  have  the  same 
secured  for  the  benefit  of  the  plaintiff,  and  that  the  interest,  of  the 
legacy  (subject  to  the  plaintiff's  maintenance  and  education)  might 
accnimulate  for  her  benefit,  til)  she  should  marry,  or  attain  her  age  of 
SI  years,  and  in  the  mean  time  for  a  proper  allowance  out  of  the 
interest  of  her  legacy,  for  her  maintenance  and  education.  The  defend- 
ants by  their  answers  admitted  assets.  The  cause  capie  on  to  be 
heard  before  the  Master  of  the  Rolls  on  the  31st  of  January  last, 
when  His  Honour  referred  it  to  the  Master  to  compute  interest  on  the 
legacy  of  5000/.  at. the  rate  of  47.  per  cent,  per  ann.  from  the  end  of  one 
jaer  after  the  testator's  death,  and  ordered  that  the  produce  should 
be  laid  out  in  the  purchase  of  Bank  3  per  cent,  consolidated  annuities,  in 
the  name  of  the  Accountant  General,  upon  the  trusts,  and  subject  to 
the  contingencies  in  the  testator's  will.  (2)  From  this  decree  at  the 
Rolls,  there  was  an  appeal  to  the  Lord  Chancellor,  who  this  day  gave 
judgment  thereupon. 

Lord  Chancellor.  —  The  rule  seems  to  have  varied,  different  opinions 
haying  obtained  at  different  times.  Lord  Hardmcke  [*]  seems  some^  C  *^^  3 
times  to  have  thought  that  money  to  be  raised  should  not  be  raised  till 
the  time  of  payment.  Palmer  v.  Mason,  1  Atk.  505.  Heath  v.  Perry, 
S  Atk..  101.  are  both  strong  cases  to  shew  his  opinion  to  be  so.  (3)  The 
later  cases  have  been  that  the  fund  should  be  appropriatedr  — -  Ferrand 
▼.  Prentice,  (4)  10th  July  1750,  before  Sir  Thomas  Clark,  E.  Prentice 
gave  to  the  pontiff  200l  to  be  paid  ten  years  after  her  death.  Upon 
bill  filed  to  admit  assets  and  give  security,  or  to  pay  the  money  into  the 
Bank,  it  was  decreed  that  the  executor  should  do  so,  and  that  he  should 
have  the  interest  in  the  mean  time,  and,  at  the  end  of  the  ten  years,  the 
principal  should  be  paid  to  the  plaintiff.  —  Walker  v.  Cooke,  15th  Fe^ 
iruaryy  1781,  Legacy  left  to  one  to  be  paid  at  24,  the  plaintiff  being 

(2)  With  a  reference  as  to  what  was  proper  for  the  maintenance  of  the  plaintiff  for 
the  ttme  past,  and  to  come.     R.  L. 

(5)  Lord  Hardwicke  however  decided,  and  laid  down  a  rule  in  favour  of  appropria- 
tioii  between  the  periods  of  the  two  determinations  above  referred  to.  See  Phippt  ▼. 
jinnedey,  2  Atk.  57,  54.  Note  there  Lord  Hardwicke*^  marked  expression^  as  to  the 
cfaam  being  upon  ** personal  estate;**  and  see  a  contrary  decision,  wliere  a  contingent 
bcnrat  is  to  be  raised  out  of  real  estate,  in  Gawler  v.  Standerwicket  2  Cox*s  Ch.  Ca.  15.       . 

Sir  Thomas  Clarke  M.  R.  directed  that  a  party  who  had  covenanted  to  pay  a  specific 
sum  to  B.  it  B*  survived  him,  and  who  had  aliened  part  of  it,  should  pay  it  into  court, 
if  be  did  not  give  security  forthwith.  FUglU  v.  Cook,  2  Ves.  619.  And  in  Rattray  v. 
JDeuiey,  2  Ves.  424.  and  Suppl.  to  Ves.  sen.  374.  where  tfte  defendant  had  agreed 
**  to  leave  bv  wilT*  the  value  of  tlie  rents  he  had  received  from  the  plaintiiTs  estate,  sub- 
ject to  speafied  deductions ;  Lord  Hardwicke  C.  directed  an  immediate  account,  with  a 
declaration,  that  the  balance  was  to  be  considered  as  a  debt  from  him  to  the  plaintiff, 
**  payable  €^er  his  death,** 

(4)  Ferrand  v.  Prentice,  Ambl.  275, ;  and  2  Dick.  568,  9. ;  where  anotlter  dedson  to 
the  tame  effect  is  referred  to. 

Vol.  I.  G  12,  the 


11)5  Casks  Argued  akd  DtiT^RMiKRD 

1781»  1^1  the  feather  fiie<t  a  bill  that  the  lesacy  might  be  invested  in  the  fundff; 
^  J      ,V      and  d^reed  so,  though  it  was  declared^  that  the  plaintiff  was  not  enti- 

GsRir        tied  to  the  money  till  9A.  ^^  Johnson  v.  De  la  Creuxcy  17th  July^  1749. 

against        ...  200(V.  left  to  the  testator's  daughter  at  21 ,  in  default,  to  her  child ; 

Picor.  if  no  child,  to  Millsy  bill  to  secure  the  fund ;  the  Court  said  a  party  so 
circumstanced  might  come  here  to  have  part  of  the  personal  estate  se- 
cured for  the  legacy.  In  Pierce  v.  Tat/lor,  22d  May  1778,  the  same 
was  said  to  be  the  course  of  the  Court.  Tliese  cases'  go  to  prove,  that 
where  a  legacy  is  to  be  so  paid,  it  must  be  secured.  I  do  not  see  a  dis- 
tinction as  to  its  being  contingent  or  merely  future.  If  a  legacy  be 
payable  at  21,  and  the  child  dies,  his  executor  cannot  claim  till  Ae  time 
when  the  child  would  have  arrived  at  21,  if  the  legacy  does  not  bear 
interest,  but,  if  it  be  with  interest,  he  may  claim  immediately.  (5)  If  it 
bears  a  less  interest  than  the  utmost  use,  the  executor  haUi  a  right  to 
•  'the  usie  of  the  money  paying  the  modified  interest.  Chester  v.  Painter^ 
2  Wms.  335.  Here,  I  do  not  incline  to  alter  the  decree  at  the  RoUs. 
The  legacy  is  to  the  child,  payable  at  21 ,  with  ^per  cent,  interest,  whicli 
Is  the  ordinary  interest  given  by  the  Court.  If  the  interest  were  severed 
from  the  principal,  I  must  order  that  to  be  secured,  (jiving  interest 
'  even  at  2/.  per  cent,  vests  the  principal.  Whether  a  legacy  be  paydi)!^ 
at  a  fixed  or  a  eontingent  future  aay,  the  effect  is  the  same.  I  mutt 
secure  the  interest  of  the  fund.  If  the  interest  was  severed  as  an  allow* 
ance,  I  must  secure  a  fund  equal  to  it.  The  Master  of  the  Rolls  has 
'  done  right  in  ordering  it  to  be  laid  out  in  the  fiinds.  But  if  it  should 
produce  more  than  47.  per  cent,  who  is  to  have  the  surplus  ?  I  maj 
[  *106.  ]  order  it  to  be  paid  to  the  executor* —  But  should  it  ([*]  produce  less, 
ean  I  order  the  executor  to  make  it  up  ?  No.  ^—  I  thmk  therefore  the 
produce  must  be  to  the  use  of  the  infant.  Decree  affirmed.  \' 

f  [As  to  personal  estate]  see  the  case  of  Phipps  ▼.  Annetly,  2  Atk.  57,  58.  [&c. ;  bat 
-mhcre  to  be  raised  out  of  land,  it  was  held  contnl  in]  Gattter  v.  Standerwkke,  RoUa,  No- 
vember 15,  1787»  and  16  February,  1788.  There  legacies  were  given  to  infants  out  of 
land  (charged  generally  with  debts)  payable  at  21,  with  interest  at  5  per  cent.  One  of 
^e  infants  dying  before  that  age,  Sir  IJoi/d  Kenyan,  after  great  consideration,  decreed 
that  the  legacy  lapsed  [and  that  two  other  legacies,  charged  on  the  real  estate  only,  given 
/a  IWs  other  infants  (then  living)  at  21,  were  not  r^thable  Su  that  period.  Lately  reported  in 
^  Cox's  Chan.  Ca.  15.] 


(5)  See  per  Lord  LovgMwrough  C  in  Cridtett  v.  Doiby,  5  Ves.  tfi. 


IN  THB  CoVRT  OF  ChaNCGRT.  IOQ 

17S1. 

Between  Richard  Durnford,  Esq.;  and  Thomas  Lane,  Rich-  in  court/ 
ARD  Lame,  and  Ann  La^e,   Infants,  by  the  said  Richard  Hilary  Term, 
DuRNFORD,  their  next  Friend,       ....     Piaintiffi.  l^.^  .  , 

'  '  Lincoln  s-Inn" 

Thomas  Lane  and  Ann  his  Wife,  Joseph  Lane,  Edward  Tyson,  bnuny,  nsc," 
and  John  Holliday,  and  John  Flaw,  and  William  Robin-  »nd  ut  Aug. 
son.  Assignees  of  the  said  Defendant  Thomas  Lanib  a  Bank-  ^'^^'* 
rupt,        ....-«.-    Defendants. 

(Reg.  Lib.  1780.  A.  fol.  574.) 

¥  JPON  the  marriage  of  Thomas  Lane  with  Ann  Bffmyer^  then  an  in-  Mortgages  by 
^^  fant,  articles  were  entered  into  for  the  settlement  of  her  estates,  by  husband  and 
which  it  was  covenanted  that,  upon  her  attaining  her  age  of  21  years,  ^jje  of  the 
the  husband  and  wife  and  her  mother  should  levy  fines  and  settle  the  pe*J^n^^®  *"* 
estate  in  trqstees,  (of  whom  the  plaintiff  Dumford  was  one,)  to  the  use  had  notice  of  a 
of  the  mother  for  life,  remainder  to  the  trustees  to  pay  rents,  S^c,  to  the  settlementmade 
wife  for  her  separate  use  during  her  coverture  —  remainder  to  the  bus-  before  tlie  mar- 
band  for  life,  remainder  to  the  children  of  the  marriage  in  such  propor-  nag«,  during 
tions  as  the  wife  should  appoint,  and,  in  default  of  appointment,  share  fa^cv  orfwed 
and  share  alike  in  tail  general  —  remainder  to  such  uses  as  the  wife  ^o  be  assigned 
ahoiikl  appoint,  and,  in  failure  of  appointment,  part  to  her,  and  part  to  to  the  trustee  in 
the  mother  in  fee.    The  husband  covenanted  to  permit  the  wife  to  enjoy  .the  settlement, 
the  estates  to  her  separate  use,  and  that  he  would  lay  out  500/.  and  1 500/.  ^"*.*he  ^t^»t, 
to  certain  uses  declared  by  the  settlement.    There  were  issue  three  chil-  of  huSJmdaiid 
dren,  who  are  plaintiff.     After  the  wife  attained  the  age  of  21  years,  in  ,^e,  to  heap. 
1778  the  husband  borrowed  4000/.  of  one  Turlc^  and  secured  me  same  plied  to  the  pay- 
bj  a  term  carved  out  of  thi^  estate,  and  by  a  fine  levied  of  the  same ;  this  ™cnt  of  the 
money  was  afterwards  paid,  and  the  term  assigned  to  Ann  Langton  (the  ™°f'8"««*> . 
mother),  and  Lane  and  his  wife  in  order  to  merge  it.     In  1774"  a  reco-  dk*toh«^ 
▼ery  was  suffered,  the  deed  to  lead  the  uses  was  to.  the  [*]  u«e  of  Ann  medy  against 
Langton  (the  mother)  for  life  —  remainder  to  such  uses  as  Thomas  and  the  husband. 
Jtnn  should  appoint  during  Ann's  life  —  remainder  to  Thomas  Lane  few  [A«  to  what 
life  —  remiunder  to  such  uses  as  Ann  should  by  will  appoint  —  remain-  ^2^?*".** 
der  to  Ann  in  fee,  with  a  power  of  revocation.    Lane  and  his  wife,  with  wife's  infiincy 
the  concurrence  of  Mrs.  Langton  the  mother,  mortgaged  part  of  the  willbindher  (i) 
premises  for  3000/.  to  Barrel,  and  Thomas  and  WiUiam  Hoimany  for  a  Though  a  fe> 

term ;  the  remaining  uses  in  the  deed  were  the  same  as  those  in  the  "»*^*  infant  is 

noC  bound  by  an 
agTMnient  on  marriage  to  settle  her  real  estate,  if  she  does  not  aftennrards  accede  to  it  when  of  ase,  and  after 
coTcrture,  the  husband  shall  never  be  permitted  to  aid  her  in  defeating  it ;  nor  is  her  act  during  coTerture 
eflteaal.(I)] 


(1)  See  per  Lord  Eldon  C.  on  the  principal  case,  in  MUner  v.  Lord  ITarewood, 
IS  Vci.  S75.  His  Lordship  agreed  with  I..ord  ThuHoto's  decision,  and  with  that  of 
lidid  Nofikinglon  in  Drwy  v.  Dntry,  of  which  there  is  a  valuable  report  from  Lord 
JNT/s  MSS.  2  £den*s  Ch.  Ca.  39.  &c. ;  against  the  decision  of  the  House  of  Lords  in 
that  case,  Qnd.  60,  poUea^  4  vol.  505.  note ;  et  5  Bro.  P.  C.  492.  8vo.  edit.  See  and 
note  the  arguments  and  judgments  accordingly.  Vide  *also  Clounh  v.  Clou^,  stated 
post,  4  vol.  510.  and  reported  3  Wooddes.  453.  n.  See  it  also  5  Ves.  717.  Vide  also 
Mi^w,  Hook^potUoy  113.  note;  and  Hargr.  Co.  Litt.  246.  a.  note;  Williams  v.  WU- 
immh  p9M.  152. ;  Shcombe  v.  dubby  jnti.  2  vol.  545. ;  Caruthers  v.  Same,  4  vol.  500. ; 
Smiih  V.  Smkk,  5  Ves.  189.;  MUner  v.  Lord  Hurewood,  18  Ves.  259.  It  seems  there^ 
/ore  to  be  settled  now  (notwiltastanding  tlie  reversal  of  Lord  Northington*fi  decree  ia 
Dom.  Proc.)t  that  although  a  jointure  tnade  upon  the  marriage  of  a  female  inftmt*  if 
competent  and  certain,  will  bind  her ;  ii  aperatis  by  force  of  the  Uatute ;  and  that  ItSr 
•itfn,  in  any  oHmt  cas^  will  not  be  bound,  although  die  articles  or  deed  were  made  in 
•oiwidwaUon  of  the  mairiiige,  unless  she  assents  to  it  after  eotarture.  See  4  Ciiiis^ 
Dig.  20.     AstofAf^wrsMMi/eitAteof  suchaninfiuiiyncfr  3  Atk*  613.  c/pof<«0,  IIL 
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deed  to  lead  the  uses  of  the  recovery.  These  securities,  by  various 
assignments,  came  into  the  hands  of  the  several  defendants,  Jos,  Lane, 
Tyson  and  HoUiday^  against  whom  and  the  husband,  his  assignees  (he 
having,  bccpme  bankrupt)  and  the  wife,  the  plaintiff,  the  actiilg  trustee, 
filed  the  present  biJl  (making  tlie  other  trustee  a.  defendant)  on  the  part 
of  the  children,  praying  that  the  articles  previous  to  the  marriage  might 
be  specifically  carried  into  execution,  or  if  they  should  not  be  held 
binding  on  the  wife,  that  the  husband  might  be  decreed  to  be  bound  by 
the  articles^  and  to  make  satisfaction,  and  cliarging  notice  of  the  articles 
upon  the  mortgagees. 

•     Mr.  Attorney  General  (Wedderbume)  for  the  plaintiff  (1st  of  Febru- 
ary y  1780.) — ^  The  defendants  insist  that  Mrs.  Lane  was  not  bound  by 
the  settlement  made  whilst  she  was  an  infant,  but  that,  when  she  came 
.of  age,  she  might  mortgage  the  estate.  I  do  not  know  how  far  the  Court 
will  say  she  was  at  liberty  to  retract.     The  Court  has  determined  that  an 
infant  is  bound  by  a  jointure,  which  must  be  upon  the  principle  that  all 
acts  of  infants  are  not  void,  but  if  the  acts  are  for  their  benefit  that  tbej 
are  bound.     Though  there  is  no  case  in  the  books,  where  the  settle- 
ment has  been  said  to  bind  against  the  will  of  the  infant,  yet  there  is 
none  that  the  husband  and  wife  can  barr  the  settlement.    In  the  case  of 
Cannel  v.  Buckle,  2  Wms.  243.  cited  by.  Lord  Hardtoicke  in  Harvey  v. 
Ashley,  3  Atk.  615.  —  Lord  Chancellor  Macclesfield  said,  "  That  if  a 
*'  feme  infant  seised  in  fee,  on  a  marriage,  with  the  consent  of  her 
*'  euardians,  should  covenant  in  consideration  of  a  settlement  to  convey 
/^  her  inheritance  to  her  husband;  if  this  were,  done  in  consideration  .of 
'<  a  competent  settlement,  equity  would  execute  the  agreement,  though 
*''  no  action  would  lie  at  law  to  recover  damages."    Lord  Hardmcke 
says  of  this  case,  *^  This  is  going  a  great  way,  as  it  related  to  the  in- 
''<  heritance  of  the  wife ;  but  yet  there  are  cases  where  the  Court  will 
**  do  it ;  .as  if  the  lands  of  the  wife  were  no  more  than  an  adequate  con- 
'*^  sideration  for  the  settlement  that  the  husband  makes;  and  af^er  the 
'"  marriage  the  [*]  wife  should  die,  and  leave  issue  who  would  be  inti- 
/<  tied  to  portions  provided  for  them  by  the  settlement,  it  would,  in  that 
"  case,  be  very  reasonable  to  affirm  that  settlement."    There  the  sup- 
position only  is,  that  the  settlement  should  be  a  proper  one  with  respect 
to  the  husband.     If  the  Court  should  be  of  opinion  that  a  settlement, 
made  with  great  consideration,  should  bind  the  infant,  what  inconve- 
nience can  that  opinion  be  of  to  the  infant,  as,  in  order  to  bind,  it  must 
be  a  proper  beneficial  settlement  ?    The  only  case  in  which  the  ques- 
tion can  arise,  is  where  the  wife  has  been  prevailed  upoQ  to  join  in  sup- 
plying the  husband's  extravagance.    To  deny  it,  is  to  say  that  her  affec- 
tion ought  to  expose  her  to  ruin.    The  parties  are  bound,  by  their 
covenants,  to  prevent  the  deatruction  of  the  setdement;  will  the  Court 
suffer  the  husband,  against  his  covenant,  to  permit  the  wife  to  levy  a 
fine  or  suffer  a  recovery  ?    The  Court .  certainly  will  not  suffer  the  hus- 
band to  defeat  the  settlement.    In  such  a  case,  the  trustees  ought  to 
file  a  bill  to  restrain  the  husband.    If,  in  the  present  case,  we  fail  in 
the  main  purpose,  what  remains  of  the  estate  must  be  settled  agreeable 
to  the  articles.     Where  a  husband  articles  for  his  wife,  he  must  perform 
the  covenant.  *  ' 

'  Mr.  Kenyon  on  the  same  side.  —  It  is  of  very  little  use  to,  the  parties 
to  sav,  that  whoever  has  taken  any  part  of  the  management  in  this  case 
has  aone  wrong.  The  settlement  took  care  enough  of  the  wife.  It  was 
to  her  for  lire,  to  the  husband  for  life,  to  the  children  as  the  wiife  should 
appoint,  remainder  to  her  in  fee.  The  question  is,  whether' this  shall- be 
suffered  to  be  destroyed  by  those  who  knew  of  the  setdement?  The 
.only  ground  is,  that  she  was  not  of  an  age  to  bind  herself.  If  this  rul« 
ought  ever  to  be  relaxed,  this  is  the  case  where  it  should  bie  so.    Dower 


anses 


IN  THE   CJOURT  OF   CflAKCBRr.    ^  108^ 

arises  out  of  the  marriage  contract,  Bracton,  3  Book  39.    If  parties         1781. 
under  age  may  contract  matrimony,  they  ought  to  be  permitted  to  enter      v  ^^   '  * 
into  the  other  parts  of  the  contrad.    This  is  the  reason  of  Drury  v.      DuRKtoR^' 
Drury  (2),  (Earl  of  Buckinghamshire  v.  Drury,  5  Brown's  Pari.  Cases,  -       against 
570.)  (S)  that  the  incidentai  part  of  the  contract  shall  bind  her  though         h^^iL. 
an  infant ;  the  opinion  of  Lord  Northington^  that  she  was  not  bound,  was . 
over-ruled  in  the  House  of  Lords. 

Lord  ChanceUor,  —  There  it  was  taken  up  thus ;  marriage  may  be  be- 
tween minors,  —  that  dower  attaches  upon  marriage,  the  [*]  act  having      [  ♦109  ] 
said  nothing  as  to  the  majority  of  the  wife  ;   the  act  sppke  of  her  when 
she  could  make  the  contract. 

Mr.  Kenyan.  •—  It  was  in  argument,  that,  if  she  could  enter  into  the 
principal  contract,  she  might  into  that  which  was  auxiliary.  The  act  of 
an  in&nt  is  not  void  if  under  seal.  Contracts,  such  as  apprenticeship, 
which  are  for  the  benefit  of  the  infant,  are  not  void,  but  voidable.  In 
the  case  of  Zouch  v.  Parsons^  B.  R.  1765,  3  Bur.  1794?.  the  acts  of  in- 
fiints  are  gone  into.  If  the  acts  of  infants  are  such  as  are  reasonable  for 
them  to  do,  and,  a  fortiori^  if  they  are  part  of  a  contract  which  the  in-' 
fant  may  make,  it  gives  room  for  the  observation  of  Lord  Macclesfield 
in  Cannid  v.  Bucide,  and  Lord  Hardwicke's,  in  his  judgment  in  Harvey 
▼•  Ashley^  which  Mr.  Yorke  (in  Drury  v.  Drury)  said  was  upon  great 
consideration,  and  from  a  written  argument.  It  those  opinions  are  sup- 
ported by  the  reason  of  the  case,  they  will  have  their  effect  upon  this 
decree*  —  But  if  the  aCTeement  is  not  to  be  specifically  performed 
against  the  wife,  yet  against  the  husband,  father,  and  trustee,  who  were 
parties,  we  shall  have  satisfaction.  In  Mansel  v.  Mansely  2  Wms.  678. 
and  Garth  v.  Cotton^  3  Atk.  751.  trustees  are  answerable  for  breach  of 
trust.  In  Tovmshend  v.  Lavoton,  2  Wms.  379.  though  the  Court  would 
not  coippel  the  trustee  to  join,  it  decreed  a  specific  performance  of  the 
father's  covenant. 

Mr.  Lioyd  on  the  same  side.  —  The  fine  and  recovery  of  the  wife, 
when  of  age,  will  operate  to  make  good  the  former  transaction,  there'* 
Ibre  will  let  in  the  first  settlement,  and  enure  to  the  uses  of  it.  I  can- 
not find  a  case  where  the  first  deed  was  that  of  an  infant,  but  this  would 
apply  to  all  the  adult  parties.  Then  it  is  out  of  the  power  of  the 
|MUties  to  appoint  new  uses,  the  children  who  are  materially  interested 
not  being  able  to  join. 

Mr.  Kenyan  cited  StapUton  v.  StapiUon,  1  Atk.  2.  to  prove  this  was 
9o  at  law. 

Mr.  Lioyd  cited  Pye  v.  George^  1  Wms.  128.  that  trustees  are  an- 
swerable for  a  breach  of  their  trust,  also  ArnoH  v.  Biscoe,  1  Vesey,  95. 

Mr.  Kenyan.  —  In  Zouch  v.  Parsons^  Lord  Mansfield  concluded  wl>at 
lid  upon  the  acts  of  infants  with  these  words,  [*J  *•  in  one  word,' 


he  said  upon  the  acte  of  infants  with  these  words,  t;*J  *•  in  one  word,      [  *110  ] 
*'  the  privilege  of  infants  is  to  be  used  as  a  shield,  not  as  a  sword ;  it 
**  never  is  to  be  the  cover  of  fraud." 

Lord  Chancellor The  part  cited  from  Lord  Mansfield  is  a  display 

cyf  principles  from  which  to  form  a  rule,  but  is  not  itself  a  rule.  The 
question  is,  Whether  an  infant's  contract  for  marriage  binds  the  lands 
to  all  intents ;  would  the  settlement  prevent  her  from  settling  on  a  future 
marriage,  though  there  should  be  a  child  ?  Whatever  would  become  of 
it  after  the  death  of  the  husband,  could  she  avoid  it  during  the  mar- 
riage? Here  the  husband,  bound  himself  to  dispose  in  a  particular 
manner  of  the  estate  which  was  in  him ;  the  question  is,  whether  it 
would  be  possible  that  the  assent  of  the  wife  could  ever  go  to  moving 
th^  estate  out  of  him. 

(2)  2  Eden's  Ch.  Ou  39  to  73. 

(3)  3  Bro.  P.  C.  492.  Svo.  tdition. 
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1781.  Mr.  Kenyon. ^^By  the  fine,  tliere  were  vested  interests  in  the  chit* 

^  _  -  ^   I  ^      dren»  which  could  not  be  conveyed  without  their  consent.    The  finre 
PuKKFOED      will  let  in  the  former  settlement.     That  point  will  be  of  great  import- 
amanut        ance  if  it  should  go  to  a  court  of  law. 

^^  Mr.  Mansjield  for  the  defendants  (8th  February^  1780.)  —  The  first 

great  point  is  to  have  the  articles  carried  into  execution^  as  binding 
upon  the  wife,  as  well  as.  the  husband.    The  general  answer  is,  that  the 
articles  were  made  when  she  was  an  infant,  and,  therefore,  are  not  bind- 
ing upon  her.     This  woman,  being  a  party,  when  she  came  of  age 
leviea  a  fine  to  the  mortgagees,  with  her  husband,  by  which  the  estates 
were  as  effectually  conveyed  as  if  she  had  been  sole.  —  There  is  no  dif- 
ference between  the  conveyance  of  a  married  woman  by  fine,  and  that 
of  a  feme  sole.    The  conveyance  was  her's,  and  the  land  passed  from 
her,  she  being  examined.    Tiien  it  remains  to  be  seen,  whetner  there  is 
^ny  thing  at  law,  or  here,  by  which  this  conveyance  is  to  be  avoided. 
There  is  no  rule  that  such  a  covenant  as  this  shall  bind  an  infant.    The 
distinction  of  void,  or  voidable,  is  immaterial  here,  as  applied  to  the  acts 
of  in&nts.    The  distinction  is  between  conveyances  effectuated  by  deli- 
very, and  those  which  are  effectual  without ;  the  former  are  voidable, 
but  there  must  bean  act  done  to  avoid.    The  word  voidable  is  absurdly 
used  as  to  those  which  are  to  be  avoided  by  plea*     The  distinction  is 
as  between  the  infant's  bond  and  a  lease ;  the  first  cannot  be  confirmed, 
the  latter  may.    The  settlement  was  not  binding,  unless  there  is  some- 
thing in  this  covenant  to  make  it  so  in  this  court,  as  it  is  not  so  at  law. 
[  *111  ]      I  do  not  know  that  the  circumstance  [*]  of  marriage,  or  of  consentof 
parents,  will  make  the  engagement    binding  upon  infants.    This  is 
broken  into  in  contracts  for  settlements  in  certain  cases,  and  none  is  pre- 
tended to  be  cited  as  to  real  estates  being  bound  by  such  contracts, 
llie  dictum  in  Cannel  v.  Buckle  is  no  decision,  and  had  nothing  to  do 
with  the  case  then  before  the  Court.    There  were  very  great  doubts 
among  the  judges,  in  the  case  of  Drury  v.  Drury^  as  to  its  barring 
dower. 

Lord  Chancellor.  —  Drury  v,  Drury   was  a  ouestion  at  law,   which 
Cannel  v.  Buckle  was  not.    If  Lord  Hardxmcke  s  opinion,  in  Harvey  v. 
*    Asiley^  be  right,  he  has  determined  the  point  in  Cannel  v.  Buckle.   ^ 

Mr.  Mawfidd.  —  In  Harvey  v.  Ashley^  Lord  Hardwicke  seems  to 
think,  in  certain  cases,  such  a  covenaijt  might  be  binding.  I  sup- 
pose he  meant,  if,  afler  the  death  of  the  wife  the  issue  should  dispute 
the  settlement  made  upon  the  part  of  the  husband,  that  such  issue, 
taking  under  the  settlement,  should  be  bound  by  it. 

Lord  Chancellor.  —  That  wou^d  be  a  case  of  election. 

Mr.  Mansfield.-^ Harvey  Y.  Ashley  draws  Uie  distinction  between 
the  personalproperty  and  the  reid ;  and  that,  in  the  latter  case,  an  act 
of  parliament  is  necessary.  It  is  binding  as  to  personal  property,  be- 
cause otherwise  thd  whole  would  be  the  nusband's,  and  all  the  wiie  gets 
is  clear  gain,  and  for  her  benefit. 

Lord  Chancellor. -^  In  Harvey  v.  Ashley ^  Lord  Chancdlor  laid  k 
down  that  the  children  were  purchasers  both  from  the  father  and  the 
Buother,  and  that  the  property  should,  therefore,  be  bound. 

Mr.  Manffield.  •-—  That  case  was  of  personal  property  only.  It  has 
never  been  supposied  a  f  young  man  would  be  bound  by  such  a  cove^ 
Bsnt*  AU  the  reasons  in  Drury  v.  Drury  will  apply  equally  to  a  man 
as  a  woman.  No  difference,  from  the  assent  of  parents  and  guardians, 
i«  taken  notice  of  by  the  statute  of  uses. 

Lord  Chancellor.  —  I  find  it  still  a  very  difficult  thing  to  distinguish 
between  its  binding  personal  property,  which  never  can  become  that  of 

t  Scd  w^epoHn  Shcombc  v.  Giubb,  vol  2.  p.  545. 

the 
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the  husbandy  and  real  prbperty.     On  the  [*]  other  hand  I  cannot  con-  1781. 

ceive  that  the  parentis  or  guardian's  consent  can  make  an  essential  dif-  y  ■  ^  ^,  ^ 

ference  in  the  contract.  Duenfo»» 

Mr.  MamfiM,  —  Stmething  has  been  said  about  late  cases,  I  shall  agahiH 

only  njention  them  to  lay  them  out  of  the  present  case.    Trustees  being  l^"*- 

bound  as  to  breaches  of  their  trust,  and  purchasers,  with  notice  of  [  *112] 
trusts,  being  bound  by  them,  do  not  apply  to  this  case,  if  I  am  riglit 
in  the  main  ppint.    He  then  cited  Nightingale  v.  Earl  Ferrers,  3  Wms. 
206. 

Lord  Chancellor  put  the  case,  that  the  new  declaration  of  uses  had 
been  to  the  husband  in  fee,  and  the  issue  had  brought  their  bill  that  he 
should  stand  as  a  trustee  to  the  uses  of  the  settlement ;  would  not  the 
Court  have  held  him  bound  so  to  do  ?  Then  the  other  parties,  knowing 
the  interests  thev  have  taken,  call  upon  him  to  misapply  those  uses. 

Mr.  Mansfield.  ^-^In.  the  fine,  though  the  husband  must  join,  the 
estate  oasses  only  from  her.- 

Lord  Chanceuor.  —  They  take  tlie  husband's  estate  as  well  as  her's, 
the  husband  is  an  active  party  in  making  the  conveyance.    Where  the 
.  wife  levies  the  fine  without  the  husband,  it  operates  as  a  conveyance, 
.  but  not  as  an  estoppel  to  the  husband. 

Mr.  Mansfield. —  It  was  argued  that  Your  Lordship  would  decree  the 
husband  to  do  what  was  impossible,  and  Tcyvonshend  v.  Laxvion  was 
cited :  in  this  case  it  is  absolutely  impossible  for  Lane  to  procure  his^ 
wife  to  undo  her  fine  and  take  back  the  estate.  In  Hatl  v.  Hardy^ 
3  Wms.  187«  and  several  other  cases,  the  husband  has  been  decreed  to 
procure  his  wife  to  levy  a  fine,  because  it  is  presumed  he  had  her  con- 
sent before  he  entered  into  the  covenant ;  but  if  she  refused,  he  must  be 
excused. 

Mr.  Brawn  (on  the  same  side)  cited  Lucu  v.  Moor.  1740,  (3  Brown's 
Pari.  Cas.  514.)  J  ^ 

Upon  this  case  coming  on  again,  before  the  reply,  Mr.  Madocks  cited 
Pearson  v.  Pearson  in  this  Court,  in  1770,  before  the  Lord  Commis- 
sioners, and  May  v.  Hook  f,  1773,  before'Lord  Baihurst. 

f  Uajf  T.  Hook, — Three  infant  sisten  being  joint  tenants  of  the  premises  in  question,  and    r  y^j^  ^^  report 
baying  a  leasehold  estate  vested  in  Uiem  absolutely,  by  articles  previous  to  the  marriage  of  ^f  |]iu  case 
jtnn,  one  of  them,  with  the  defendant,  datnl  28th  Oct.  1 761,  it  was  covenanted  that  her  in-    Hargr.  Co.Litt; 
tcreal  in  the  leasehold  dunild  be  assigned  absolutely  to  the  husband,  and  her  third  partof  246.  a.  note.! 
the  Ireehokl  dumld  be  settled  to  the  use  of  the  husband  for  life,  remainder  to  trustees  to 
prcacnre  eontingent  remainders,  remainder  to  the  wife  for  life,  remainder  to  the  first  and 
other  sons,  &c.;  and  tlie  husband  covenanted,  if  Ann  should  survive  him,  or  have  chil- 
dren who  should  survive  him,  to  pay  to  the  trustees  300^.  (a  sum  very  inadequate  to  her 
fortune),  to  pay  the  interest  to  his  wife  for  life,  and,  afVer  her  decease,  to  divide  the 
principal  among  the  children.     The  marriage  took  place :  Ann  had  a  son,  and  died  an 

.  inftnt.     The  question  was,  whether  this  covenant  had  severed  the  joint-tenancy,  and 

-.  held*  fay  Lord  JBalhurUt  that  it  had  not.  —  In  giving  judgment  on  this  caso,  Lord 
Batkum  cited  Pearmm  v.  Peanon,  stating  it  particiUarly ;  there  Mary  EUioty  the  intended 
wile,  together  with  her  guardians,  covenanted,  when  ^e  should  come  of  age,  (if  the 
marriage  should  take  eff&t,)  to  surrender  her  copyhold  estates,  for  the  purpoae  of  raisiiig 
youn^per  children's  portions ;  but  if  there  should  be  no  younger  childxen,  the  whole  to 
remain  for  the  sole  use  and  benefit  of  the  plaintiflT,  the  intended  husband,  Brodthaiv 
Fevton*  The  plaintifi^  who  was  tenant  for  life  of  his  own  family  estate,  with  a  power 
of  iointufing,  agreed  to  settle  an  annuity  of  5O01,  a  vear  upon  Uie  wife  as  a  jointure, 
and  1502.  per  annum  more  if  there  sliould  be  no  children,  with  a  power  in  that  case  to 
diapoac  of  15001.  The  marriage  took  effect,  and  the  wile  died  at  the  age  of  SO,  ieainng 
iaaue  <mly  one  ton,  the  defendant,  against  whom  the  plaintiff  filed  S»  bill,  to  carry 
these  articles  into  eiecutioo.     The  bill  wfe  dismisacd ;  but  theie  should  seem  to  be  some 

.  ground  for  the  AUormy  GeneraTs  observation  upon  this  case :  for  a  very  ac^rale  note 
of  Lord  Baihur8t*n  judgincnt,  in  May  v.  Hook,  with  which  the  Reporter  has  been 
favoured,  states  His  Lordship,  after  having  cited  the  case,  and  seeming  to  rely  upon  it,  as 

*  saying  (from  the  recollection  of  some  circumstances)  that  authority  was  of  little  weight 

in  the  case  before  him. 

.    &  1i  Mr, 
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1781.  [*]  Mr.  Attorney  General  in  reply.  —  Pearson  v.  Pearson  Was  a  bill  by 

the  father  agahist  the  son  os  heir  at  law  to  his  mother,  for  fiilfilnicnt  of 
the  marriage  contract  with  his  wife,  for  a  surrender  of  a  copyhold  estate, 
the  mother  dying  an  infant.  The  circumstances  of  the  family  were 
such,  that  it  was  better  the  estate  should  be  with  the  son  than  the  fa- 
ther, and  therefore  the  case  did  not  go  further,  though  there  was  a  strong 
intimation  tliat  it  would,  and  the  bill  was  filed  upon  a  very  direct  opinion 
of  Mr;  Yorke*B.  The  case  of  Ltu:y  v.  Moor  does  not  go  on  the  ground 
of  the  infant  not  being  bound,  but  on  the  other  circumstances  of  the 
case,  as  a  case  of  election.  In  Drury  v.  Druryy  there  were  no  authori- 
ties to  be  found,  and  so  the  argument  went  upon  tlie  cases  of  obligations 
of  infants.  The  acts  of  infants  are  not  void,  but  voidable :  this  is  a  clear 
proposition.  Therefore  the  question  is,  whether  the  Court  will  not  re* 
stram  the,  infant,  in  certain  circumstances,  from  avoiding  the  act  done 
durine  infancy.  I  am  not  sure  an  infant  might  not  make  a  feo£Rnent 
witli  hvcry.  The  estate  would  then  be  vested  in  the  feoffee ;  the  que8ti<te 
^  is,  whether  the  Court  would  not  on  circumstances  restrain  her.  There 
are  circumstances,  in  which  persons  shall  be  restrained  from  avoidinj^ 
[  *114  ]  acts  done  in  their  [*]  infancy,  as  by  acceptance,  when  adult,  of  rent 
.  under  a  lease  granted  durine  infancy.  The  general  proposition  k,  tbtt 
the  acts  are  voidable,  and  then,  in  certain  cases,  the  infknt  vo^y  be  re- 
strained from  avoiding  them.  An  infant  may  contract  for  necessaries—- 
so  for  tuition  —  thotigh  this  is  not  decided,  yet  there  are  very  consider- 
able opinions  upon  the  subject.  It  is  clear  from  Drury  v.  Drury y  that  an 
infant  may  release  a  right  of  dower. — Dower  is  as  much  a  right,  upon 
marriage,  as  any  she  is  bom  to.  The  case  of  a  jointure  here  stands 
upon  the  contract,  not  upon  the  statute ;  in  copyhold  estates,  which  are 
not  within  the  statute,  an  infant  is  bound  as  to  her  free  bench.  Walker 
V.  Walker^  1  Vesey^  54.  If  an  infant  heiress  contracts  to  settle  a  for- 
tune upon  marriage,  the  Court  jvill  carry  that  contract  into  execution, 
if  the  settlement  be  for  the  infant's  advantage ;  the  Court  therefore 
thinks  it  open  to  it  to  decide  upon  the  property  :  and,  if  the  contract  is 
made  without  the  intervention  of  the  Court,  the  Court  will  interfere  and 
prevent  it  from  being  rescinded  by  the  parties  when  of  age.  It  is  not 
therefore  restrictive  upon  the  man  only,  and  in  respect  that  the  woman's 
fortune  would  become  the  husband's.  In  that  view  it  could  not  affect  a 
possibility.  In  Harvey  v.  Ashley ^  part  of  Mrs.  Harvey  a  fortune  was 
5000^.  in  case  she  survived  her  father  and  mother,  and  that  there  was  no 
other  child.  The  parents  survived  Mr.  Pitfield  (her  first  husband)  (4) 
and  no  act  of  his  could  have  affected  that  sum,  yet  the  Court  held  that 
as  much  bound  by  the  contract,  as  her  money-fortune.  It  is  there  de- 
cided, that,  in  the  case  of  personal  property  to  any  amount,  there  are 
circumstances  in  which  an  mfant,  contracting  on  account  of  marriage, 
will  be  barred  from  rescinding  the  act.  Then  the  question  is,  whether 
it  is  so  as  to  real  estate.  —  Why  should  not  the  Court  act  in  the  same 
manner  as  to  real  estate,  unless  where  it  wants  jurisdiction,  as  in  cases 
where  the  ecclesiastical  court  has  it  ?  Here  if  it  fails  as  to  lands,  it  is 
because  the  Court  has  not  jurisdiction  over  the  subject-matter.  There- 
fore if  the  estate  be  in  trustees,  who  can  convey,  and,  by  their  acts,  bind 
all  the  world  except  the  infant,  this  Court  would  say  the  infant  should 
be  restrained  from  avoiding  the  estate  at  law. 

Lord  Chancellor. — A  great  deal  of  the  argument  has  gone  to  prove, 
that,  at  law,  the  estate  passed :  —  Unless  there  be  a  difference  of  au- 
thority under  which  two  deeds  to  lead  the  uses  are  executed,  the  first 
deed  must  bind  the  estate.  To  come  here  you  [*]  must  shew  Uiat  the 
first  deed  was  not  intended  to  pass  the  estate,  but  that  the  second  was. 


C  *"5  ] 
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IN  THE  Court  of  ChXncery. 

The  difference  between  real  and  personal  estate  goes  further  than  Mr. 
^wney  will  allow.      The  power  is  in  personam  equally  as  to  both  ; 
tKere  is  no  actual  jurisdiction  as  to  personal  estate;  as  to  that,  the 
Court  can  only  bind  the  person.      Tiie  difierence  the   Court  went 
upon  in  Haroej/  v.  Ashley  was,  that  the  settlement  may  bind  not  only 
the  property  in  possession,  but  that  in  contingency  also.      The  au- 
thorities are,  that  in  Cannel  v.  Buckle,  and  that   of  Lord   Hardmcke, 
The  difficulty  with  me  is,  that  the  husband  contracted,  on  the  mar- 
riage, that  the  wife  should  levy  a  fine  to  given  uses.     It  is  a  pro- 
position not  to  be  controverted,  that,  if  the  estate  had  been  atler- 
wards  conveyed  to  the  husband  under  the  fine,  he  would  be  a  trustee 
to  those  uses,  and  that  it  would  not  have  been  competent  to  any 
to  treat  with  him,  but  they  would  become  trustees.     Therefore  the  ar- 
gument is,  that  although  the  wife  could  not  give  it  to  him,  yet  that  she 
could  sell  it  for  his  benefit,  and  that  purchasers  might  buy  it  of  him, 
because,  though  she  could  not  give  it  to  him,  she  could  give  it  to  the 
vendee.      This  brings  it  to  a  very  short  point  indeed  —  It  seems  a 
rtry  subtle  line.      The  husband,  in  direct  contradiction  to  all  which 
bound  him,  sells  the  estate.    I  confess  I  have  doubts  upon  this  doctrine, 
in  a  case  never  decided.     If  the  contracts  are  fair  ones,  I  wonder  at  the 
party's  rashness.      I  should  be  sorry  to  find  myself  unable  to  set  right 
what  is  clearly  wrong,  though  I  sliould  be  sorry  to  lay  down  a  principle, 
the  effect  of  which  I  could  not  foresee,  and  which  might  draw  on  incon- 
Teniencies  in  future.    If  I  can  set  it  aside,  it  must  be  upon  some  general 
principle,  which  will  support  itself,  and  will  apply  to  the  case. 
It  stood  over. 

On  the  2Sd  of  February  it  stood  in  tlie  paper  at  Lincoln  s- Inn- Hall ^ 
for  judgmetit. 

Lrord  Chancellor.  —  To  decree  a  specific  performance  of  the  articles, 
the  Court  must  carry  the  principle  to  this  length,  that  a  wife  making  a 
wise  settlement  in  her  infancy,  on  the  marriage,  tvithout^any  estate  settled 
on  the  other  side,  is  bound  by  the  agreement,  and  that,  even  if  the  hus' 
Sand  had  died,  she  must  have  cofUinued  to  be  bound.  I  cannot  think  an 
infanty  only  covenanting  as  to  her  cslatcy  can  be  bound.  If  she  is  so  at 
ail,  it  must  be  in  reference  to  her  marriage.  No  body  has  yet  said  that, 
merely  by  [*  J  its  being  upon  marriage,  she  is  bound,  but  it  is  said,  that 
upon  a  competent  settlement  she  toould  be  bound.  I  think  the  Court  should 
not  go  into  the  competence  of  the  settlement.  1  must  lay  down  that  every 
settlement  shall  be  considered  as  good,  till  shewn  to  be  fraudulent.  The 
cases  have  not  gone  so  far,  nor  does  my  opinion.  If  she  had  a  settle- 
mentjrofn  her  husband^  and,  after  his  deaths  she  had  taken  possession  ofit^ 
I  think  she  toould  be  bound,  by  the  equity  arising  from  her  otvn  act.  I  say 
this  in'defefence  to  Cannel  v.  Buckle,  and  Harvey  v.  Ashley.  I  think  she 
is  not  bound,  unless  she  has  availed  herself  of  the  settlement  of  the  husband. 
In  this  opinion,  I  cannot  say  the  wholeproperty  is  bound,  or  decree  the 
articles  to  be  specifically  performed.  Then  as  to  the  second  part  of  the 
prayer  of  the  bill,  that  the  husband  may  be  decreed  to  be  bound  by  the 
settlement,  and  to  make  satisfaction  —  It  will  require  some  special  di- 
rections, as  to  the  parts  sold  by  the  husband.  It  was  not  competent  to 
the  husband,  he  being  party  to  the  settlement,  to  sell  and  create  new 
uses  to  the  purchasers.  Th^  husband  and  wife  have  joined  in  selling 
the  estate,  for  which  the  husband  has  been  paid.  Suppose  an  annuity 
had  been  granted  by  them  of  lOOl.  per  annum,  for  -2000/.  the  feoffee 
would  be  declared  to  be  a  trustee-to  the  uses  of  the  settlement,  but  to 
set  his  money  back  again  from  the  husband.  When  the  husband  takes 
It  (if  the  wife  was  to  convey  it  to  him)  it  would  be  contrary  to  his  con- 
science to  take  it  otherwise  than  subject  to  the  uses  of  the  settlement. 
If  th^^'wife  was  to  hold  out,  and  survived  the  husband^  she  might  dispose 
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1781.        of  the  estate,  but  the  hiigband  and  wife,  together,  could  not  do  any  act 
\iii  V     I  f      to  dispose  of  it  differently  from  the  first  settlement.     Whatever  the  dis- 
DuKMPofto      position  of  the  cause  may  be  at  present,  I  should  be  sorry  if  it  did  not 
agovMt        »o  further.     Mr.  Monoid  says,  that  if  you  disable  the  disposition  in 
1^^'*         favour  of  the  husband,  you  oblige  her  tq  dispose  of  the  estate  against 
her  will.    I  say  the  wife  has  manifested  her  intention  by  the  fine  and 
recovery,  to  give  it  to  her  husband :    then,  she  having  exercised  her 
power,  he  stands  in  the  circumstance  of  tddng  an  estate  for  his  own 
benefit,  contrary  to  his  covenant  to  take  it  for  the  uses  expressed  in  the 
•settlement,  and  therefore  he  shall  be  a  trustee  to  those  uses.     The 
question  is,  whether  he  could,  in  conscience,  take  it  to  other  uses.  ■  It 
is  extremely  difficult  to  say,  that,  although  he  could  not  take  it  to  his 
own  use,  tHat  he  could  do  it  by  selling  it,  and  putting  the  money  into 
his  own  pocket.    If  the  estate  was  sold  for  a  valuable  consideration,  he 
[  *1 17  ]      would  be  [*]  bound  to  apply  the  money  to  the  uses  in  the  settlement. 
The  mortgagees  say  they  purchased  of  the  wife  as  well  as  the  husband, 
and  therefore,  though  they  knew  of  the  settlement,  they  have  dealt 
fairly.    The  answer  is,  the  money  coming  to  him  is  bound  hv  the  uses, 
he  not  being  able,  in  conscience,  to  &e  it  otherwise.    Tliose  who 
claim  under  tlie  husband  must  take  the  estate  subject  to  the  same  uses, 
unless  the  wife's  joining  makes  them  not  take  under  the  husband.    Hii 
Lordship  pronounced  no  decree. 

August  1st,  1781.  This  cause  stood  again  on  Uie  paper  for  judgment. 
Lord  Chancellor,  —  The  question  is,  wnether  the  use  declared  by  the 
infant  is  a  valid  use.  The  mortgagees  have  got  an  interest  in  the  estate 
of  the  husband,  and  also  of  the  wife,  but  no  further.  The  general  ob« 
ject  of  the  settlement  was  the  fortune  of  the  wife.  The  first  mort- 
gagees had  notice  of  the  original  settlement ;  HoUidatf  had  no  notice, 
and  is  the  only  party  in  that  situation.  The  question  is,  what  oueht  to 
be  done,  under  these  circumstances,  —  great  doubt  has  occurred  upoo 
it,  whether  in  case  of  a  settlement  by  an  infant,  the  consideration  is,  or 
is  not,  sufficient  to  raise  an  use  at  law.  —  The  cases  are  Cannd  ▼• 
Buclde,  before  Lord  Macclesfieidf  —  Harvey  v.  Ashley ^  before  Lord 
Hardusicke.  It  seems  by  the  articles  the  estate  was  completely  vested, 
not  c^wble  of  being  devested  b^;  any  of  the  subsequent  transactions. 
Those  transactions  are  quoad  the  husband,  contrary  to  all  conscience, 
and  ouriit  not  to  be  suffered.  — -  The  sole  object  was  to  raise  money  for 
him.  The  mortgagees  are  so  much  afiected  by  notice,  as  to  be  incapable 
of  deriving  any  benefit  from  the  estate. 

His  Lordship  decreed  that  Hdliday  should  be  paid  his  costs,  which 
should  Ee  added  to  the  plaintiff  Durvford's^  and  paid  in  the  same  man- 
ner with  his ;  that  defendants  [Hollidav,'}  Tysotif  and  Joseph  Lane ^  should 
assign  the  several  terms  to  plaintiff  Uurnfordy  to  the  uses  in  the  settle- 
ment, the  Master  to  tax  plaintiff's  costs,  as  between  attorney  and  client, 
the  rents  and  profits  of  tne  estates  comprised  in  the  securities  to  be 
first  employed  in   payment  of  those  costs,  and  then  during  the  life 
of  Thomas  and  AUn  Lane,   the  rents  and  profits  of  the  1000  j^eart* 
term  to  be  applied  in  the  payment  of  the  interest  of  the  1000/.  paid  by 
defendant  Jo^h  Lane  to  HMiday^  and  oi  the  2000/.  to  Tyson^  and 
then  in  sinking  the  principal  of  those  two  sums  rateably  between  then, 
[  ♦lis  ]      ^^  the  payment  by  Joseph  [♦]  Lane  [to  Tyson']  tQ  be  without  preiu- 
dice  to  nis  remedy  against  Thomas  Lane^  and  to  both  without  prejudice 
{mease  defendant  Ann  should  survive  her  husband)  to  any  clatm  she 
might  make  against  the  estate  [o/^Thomas  Lane],  for  any  loss  her  estate 
may  suffer  hy  such  application.     [A  receiver. was  appointed ;  and  it  was 
declared  that]  after  the  death  of  Thomas  and  Ann  the  plaintiff  Dum^ 
ford  [was]  to  hold  the  estate  subject  to  the  trusts  in  the  settlement, 
[and  execute  such  conveyances  as  should  be  necessary  to  effectuate  the 
same^  &c.-^R.L.] 
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Perkins  agaillU    BaYNTON.  Lincoln  a-Inn- 

HaU,  Aug.  IJ. 

(Reg.  Lib.  1780.  B.  fol.  365.) 

TN  this  case,  which  stood  this  day  for  judgment,  several  points  were   A  money  legacy 
*  made  which  all  turned  upon  the  special  circumstances,  except  the  totwo(noteie- 
foflowing,  —  Frances  Nott  gave  by  her  will  "  to  Stukdy  Baynton  and  ^^^^^^ 
"  WiUiam  Baynton  1500L  jointly  and  between  them"     IViUiam  Baynton  themy—U  not  a 
surviving  Stukdy^  insisted  that  this  joint  legacy  survived  to  him,  and  jaint-unancy; 
that  he  was  intitled  to  the  whole.  but  is  a  tenancy 

As  to  this  Lord  Chancellor  said.  —  William  Bdunton,  in  the  life  of  Ui j^nnon,  the 
Mtly  Baynton,  brought  his  bill  for  the  moiety  of  this  money.  —  It  b  ^^^^^* 
conteDded*  that  severed  the  joint-tenancy.    I  do  not  know  that  a  de-  « to  be  equaHy 
nind  will  sever  a  joint-tenancy.  \2)    There  is  no  case  that  comes  up  to  divided  be- 
tini,  that  where  -a  sum  of   money  is  left  as  a  legacy  it  is  a  joint  tweentiiem." 
tenmcy  (S) ;  Warner  y.  Hone,  1  Eq.  Abr.392.  is  directly  to  the  con-  (0 
tray. (4)      So  is  Saunders  v.  Ballard,  3  Chan.  Rep.  214?.  (5)  for  where 
mooey  is  given  to  two  it  should  be  several  to  them.     There  is  no  case 
of  a  residue  given  to  persons,  not  executors,  where  they  have  been  con- 
ftdcred  88  joint-tenants  (6),  Cox  v.  Quantock,  1  Ch.  Ca.  238.  —  and  in  the 
caw  «f  executors,  2  Cn.  Ca.  64-.  (Drape/s  case,)  Lord  Chancellor  says, 
"  the  survivor  must  carry  all,  since  the  judges  will  have  it  so,"  which 
^dton,  the  reporter,  says  was  Lord  Nottingham's  very  expression.  (7) 
The  one  word  here  is   "  jointly,"  the  other  **  between  them ;"  they 
nost  be  so  put  together  as  to  effectuate  the  intent.     In  Haws  v.  Haws, 
S  Atk.  524.  it  is  laid  down  that  if  words  are  so  inconsistent  that  they 
cannot  stand  or  be  reconciled  together,  the  Court  must  reject  those 
irords  which  are  least  consistent  with  the  intention  of  the  testator.    The 
intent  here  was  to  give  to  each  an  usable  interest,  as  it  is  a  sum  of  money 
^hidi  resolves  between  them.     William  Baynton  b  petition  of  re-hearing 
^fu  therefore  as  to  this  point  dismissed. 

(1)  EUrkie  v.  BUricke,  AmbL  656.  S.  P.     And  see  JolUfe  v.  East,  post.  5d  yoI.  25. 

In  oonaideriiig  theabove  report  of  the  principal  case,  great  care  must  be  taken  to  dis- 

tinpiisb  tke  pobUi  determined  from  the  dktm  mistakefdy  attributed  to  Lord  Thurhw  as  to 

tbe  dediifMi.      The  words  **  between  them,**  clearly  over-ruled  the  inconsistent  one 

"JeitUfy**     This  being  so  determined,  rendered  the  only  other  point,  as  to  actual  sever- 

nee  by  demand,  nugatory.     The  Report  is  evidently  wrong  as  to  the  dicta  stated,  that  a 

hpKy  "  to  A,  and  B.**  will  ftof  be  a  joint  tenancy.      And  as  to  Warner  v.  Hone,  cited  to 

ilintnle  it,  see  ;vr  AT.  JR.  in  Campbell  t.  Camfibell,  pott.  4  vol.  18. ;  and  in  MoHey  v. 

iKWy  8  Ves.  690. ;  wad  per  Lord  rAttyiouyhinaself  in  JolUjfe  v.  Eatt,  post.  3  vol.  27.    See 

abo  IS  Vcs.  371.    As  to  the  general  law,  and  the  distinctions  on  the  subject,  see  2  Roper 

OD  Legacies  259  to  287.  and  Jackson  ▼.  Jackson,  on  appeal*  before  Lord  Eldan  C.  9  Ves. 

591,  Ac.    And  note  His  Lordship's  obsenrations  on  the  principal  case,  ibid.  p.  598.    See 

also  10  Vet.  598.;  Crooke  v.  De  Vandet,  11  Ves.  83a;  Steaiiie  v.  Bturton,  15  Ves.  365. ; 

AcktrmmL  ▼•  Burrows,  3  Ves.  &  B.  54. ;  and  Lt^kbrooie  y.  Cock,  2  Meriv.  7a 

(3)  As  to  a  wvenmce  to  be  implied  from  circumstance  see  Jackson  t.  Jmtksan, 
9  V«B.  591.  &c;  and  in  Crooke  y.  De  Vandes,  11  Ves.  33a 

(a)  See  the  references  to  the  contrary  in  note  (1). 

(4)  Warner  ▼.  Hone  does  not  support  the  position.     The  words  there  were,  **  equally 
**  emangtt  tkem."    See  the  Reports  in  1  £q.  Ca.  Ab.  and  in  Free  Ch.  332. 

f  5)  This  case  wm  over-ruled  by  Sir  Joseph  JtkyU  in  Cray  v.  WiUxi*  See  post.  3  toI.  18. 
wlndi  Is  now  good  Uw.    See  the  references  in  note  (1). 

(6)  Sed.  tide  eonird,  9  Ves.  197.  204.  &  598. 

(7)  S^tper  Lord  Eldon  C.  9  Vcs.  597,  8. 


Cases  Argued  and  Determined 


[  •119  ]  [•]  MICHAELMAS  TERM, 

22  Geo.  3.  1781. 


Dawson  against  Killet. 


(No  Entry.) 
» 
Jl.Ar.  by  wiU       njCHARD  MltcheU,  M.  D.  by  will  of  the  18th  January,  1766,  gave 
to  id/w^for  the  premises  to  his  wife  for  hfe,  and,  if  there  should  be  no  issue  be- 

life,  and,  if  tween  them,  then  to  the  defendant,  charged  with  100/.  to  fVilUam  Rani' 
diera  ihould  be  combe,  and  100/.  to  Martha  Ball,  to  be  paid  in  six  months  after  the  de- 
no  ianie  be-  cease  of  his  wife.  Afterwards,  Martha  Ball  being  dead,  the  testator 
dSSj^"*  *^  by  a  codicil,  reciting  that  she  was  so,  gave  501.  of  that  100/.  to  WUUam 
diusedwith  Ranscombe,  and  50/.  thereof  to  Anselm  Beaumont,  Esq.;  to  be  paid  at 
^orams  to  be  the  time  when  Martha  Ball  would  have  been  entitled  to  receive  it, 
paid  to  if.  J7.  if  she  had  lived ;  William  Ranscombe  Hury'iyed  the  testator,  but  died  in 
•nd  W,  IL  the  life-time  of  the  wife,  making  the  plaintiffs  his  executors,  who,  after 
•tewardi  Al^.  ^^  decease  of  testator's  wife,  filed  this  bill  for  the  sums  of  lOOL 
^^J^    and  50/. 

deredthe  legacy  Mr.  Scott  (for  the  plaintiffs).  —  The  interests  were  vested  at  the  death 
to  her  to  be  paid  of  the  testator,  and  the  payment  postponed,  only  on  account  of  the  cir- 
to  irB.  and  cumstances  of  the  estate.  The  interest  in  the  money  was  as  present  an 
'a'^\^'  -*•.  interest  as  KiUet's  reversionary  estate.  This  does  not  impeacn  the  rule 
J[^  21^^^  of  5o«rf  v.  Brown,  2  Ch.  Ca.  165,  or  of  Paulet  v.  Paidet,  1  Vern.  20*, 
WW  Tested  and  321.  —  In  this  case,  the  interest  vested,  and  the  pajnuent  was  post^ 
traniinitmihleto  poned,  not  on  account  of  the  person  to  take,  but  that  the  wife  might 
hk  rcpre-  enjoy  the  whole  during  her  life.     As  the  land  is  charged,  the  cbsSg^ 

■entadyea.  (1)     must  be  paid.     ITie  cases  where   the  rule  applies  as  to  the  money 

sinking  are  in  respect  to  portions  only.  Buckley  v.  Stanley,  cit^  in 
King  v.  Withers,  Forrest.  119.-- Cooper  v.  Scott,  3  Wms.  119.  — fFttson 
V.  f^fencer,  S  Wms.  172— ATmg  v.  Withers,  Forrest.  117.— 3  Wms.  414. 
[  *130  ]  — -lliecase  of  Holly.  Terry,  I  Atk.  [•]  502.  is  much  mis-stated.  (2)  The 
distinction  is  recognized  as  a  good  one.  Lotother  v.  Condon,  2  Atk.  127* 
i  50.  —  Hodgson  v.  Ratvson,  1  Vesey,  44.  The  circumstance  of  the  ex- 
piress  charge  upon  the  land  will  vary  it  from  Hall  v.  Terry.  This  legacy 
would  have  been  payable  out  of  personal  estate.  The  case  of  Hutckins 
V.  Foy,  Comyns,  716.  is  in  point;  there  it  is  said  the  same  will  which 
vests  the  remainder  vests  it  with  the  charge — it  must  be  taken  cit« 
onere — Foy  might  devise  it,  therefore  he  roust  have  a  present  interest. 
In  Hodgson  v.  Raiuson,  speaking  of  this  case,  it  is  said  it  vested  with 
the  remainder.  So  was  the  case  of  Sherman  v.  Collins,  3  Atkjms,  319* 
—  The  oases  off  Jeal  v.  Titchener,  before  Lord  Bathurst,  4th  otjuly, 

[S.  C.  ArobL  t  Jtuzi  and  others,  against  Ticheker.  —  Henry  Shove,  by  will  SOth  of  Jiprit  tJSO, 

703.]  derised  two  houses  to  his  wife  for  life»  and,  immediately  after  her  decease,  to  fit  ddfend- 

^'  ant  JEdwtttd  Ti^uner,  in  fee,  he  paying  thereout  to  the  tcstator*s  consuls  JST.  ITtoiwItf 

and  TTumoi  Thomtonf  20L  a-piece,  vnthin  three  months  after  the  death  of  his  wife.— 

•Die 


(1)  See  Tunstallv.  Bracken^  Ambl.  167.  {et  jtostea  in  notis),  and  JBqyU^  t. 
9  Ves.  p.  6. 12.  S.  P.  on  the  authority  of  it.  Sec  also  the  scrcral  cases  cited  and  re- 
ferred to  by  the  principal  one;  and  Walker  y,  Sliore,  15  Ves.  122,  123,4.  See  also 
Godwin  v.  Mwutay,  pott,  190.  and  2  Cox  P.  W.  613  note. 

(2)  See  Hall  v.  Terry,  well  reported  8  Vin.  Abr.  383. 

1771. 


'  IN  THE  Court  of  Chakcbrv.  120 

1771.  —  t  Clarke  ▼.  Ross,  22d  November,  1775.— J  Kemp  v.  Davt/  [•],        .  1781. 
1774,  are  to  the  same  purpose.  —  As  to  the  codicil  —  If  the  will  shews      *^   -\   -^ 

the        -  Dawson 
against 

The  testator  died  May  1752,  and  his  wife  entered.     ThomoM  TharAton  survived  the  tes-  Killwp. 

tator,  and  bj  will  gave  the  lepcy  of  20/.  to  the  plaintiff  Thonuu  Jeal,  but  appointed  no  [  *121  ] 
executor.  Tltomas  Jeal  obtamed  administration.  Henry  Tkwmton  survived  the  testator, 
and  died  in  1758,  intestate ;  administration  was  granted  to  the  plaintiff,  Elizabeth  Beau- 
mont. The  testator's  widow  died  in  Octobex  1767,  Edward  Tichener  entered.  Insisted 
by  ddendant,  that  as  the  Thorntons  died  in  the  life  of  the  wife,  the  legacies  were  not 
pajwhie.  Lord  Chancellor  declared  the  legacies  of  20^  a-piece  to  Henry  Thornton  and 
Thomas  Thamtont  vested  and  transmissible  to  their  representatives,  and  a  charge  on  the 
immises  devised  to  Tichener.    (Now  reported  Ambl.  703.) 

f  Clamcb  against  Ross.  —  J.  D.  Mason  devised  real  estate  to  trustees,  to  the  use  of  [S.  C.  2  Dick. 
T.  S.  Mason  for  life,  remainder  to  trustees,  &c  remainder  to  his  first  and  other  sons,  in  529.  quodwidg,'] 
tail  genosl,  f«mainder  to  daughters,  in  tail  general,  remainder  to  his  wife  for  life,  re- 
mainder  to  captain  Jlexander  Wdson,  his  heirs  and  assigns  fixr  ever,  vritfi  proviso  that 
Alexander  WMson^  or  his  heirs,  if  he  or  they  should  actually  come  into  possession  by 
Tirtiie  of  the  limitation  in  the  will,  sliould  pay  to  his  daughter  Elizabeth  IVHsont  20001, 
and  the  testator  did  thereby  charge  all  the  premises  with  the  payment  of  the  said  sum 
'«f  9000^  to  the  said  EHttabeth  Wilson,  at  the  end  of  two  yean  next  after  the  said  Jletan- 
dtr  WUton,  or  his  heirs,  should  come  into  possession  as  aforesnid.  Testator  died,  7*.  S. 
Mnom  surviving,  who  entered,  and  died  27th  Marc/i  1760,  without  issue,  but,  by  virtua 
«f  a  power  in  the  wUl,  appointed  the  whole  estate  to  his  wife  for  her  jointure. «— 8he^  on 
Ua  death,  entered,  and  enjoyed  till  1769,  when  she  died.  In  1750,  a  commission  of 
iMukJuptcy  issued  against  Alexander  Wilson ;  Ross  was  chosen  assignee.  On  the  death 
«f  JSHaa^etk  Mason,  the  reversion  in  fee-simple  vested  in  Rost,  and  he  entered  and 
•Djoyed  two  years.  EGxnbeth  Wilson  in  1737,  married  William  Draper,  and  died  in 
1749;  William  Dmper  died  in  1759,  and  maide  a  will,  and  appointed  the  plaintiff 
«MCUtor,  who  was  also  administrator  of  Elizabeth  Draper,  Lord  Chancellor  decreed 
iiam  legacy  to  be  raised  with  interest,  from  the  end  of  two  years  after  Ross  came  into 


I  KnfP  against  Davt. —  Sir  John  Kemp,  baronet,  by  his  will  dated  26th  of  March, 

1751,  after  mrecting  that  all  his  funeral  expenses  and  debts  should  be  paid,  chained  the 

same  upon  all  hu  real  and  personal  estate,  and,  subject  to  such  payments,  and  to  sudi 

legaciea,  annuities,  and  other  out-goings,  as  should  by  his  wiU,  or  by  any  other  means,  be 

cfcatcd  or  made  by  him,  or  to  which  the  same  then  were,  or  should  at  his  death  be  any 

ocbcrwise  liable ;   he  gave  all  hb  real  and  personal  estates  unto  his  wife  EHxabeth,  sinoe 

dgcaandi  and  the  d^^^ant  Eleaxer  Davy,  their  heirs,  executors,  and  administrators, 

upoa  die  tmsta,  and  for  the  purposes  after  mentioned.    And  reciting  that  his  brother, 

tbadefcodant  Bei^famin  Kemp,  was  intitled  to  two  annuities  of  60^  and  27/..  payable 

■  during  hb  life^  out  of  his  estates,  he  directed  hb  trustees  to  pay  them,  and  then^gave  to 

Ida  wilb  an  annuity,  or  clear  yearly  reot-charge  of  350/.  for  life,  to  be  paid  out  af  the 

miti,  iasues,  and  profits  of  hb  said  estates ;   and  bequeathed  to  her  the  sum  of  500/. 

wluch  he  directed  should  be  raised,  and  paid  to  her  within  three  months  after  ha  death  ; 

but  in  case  she  refused  to  accept  these  in  full  satisfaction  of  idl  her  claims  out  of  hb  real 

.asd  pcrsooal  estates,  th«r  were  to  sink  into  his  estate :    and  after  giving  her  some  specific 

kgaciea,  he  gave  unto  Priscilla  Merry,  one  of  the  plaintiffs,  an  annuity,  or  clear  yearly 

.rcot-diarge  of  50/.  for  her  life,  payable  to  her,  or  her  assigns,  out  of  the  rents  4>n<l  pro- 

..fita  of  his  said  estates ;  and  to  the  defendant  Martha  Short,  a  like  annuity  or  yearlv  rent- 

.  charge  of  20/.  —  He  then  also  directed  that  hb  said  trustees  should,  out  of  toe  rents 

.and  profits  of  hb  said  estates,  pay,  or  allow  to  such  person  as  should  maintain  hb  ne- 

.phew  John  Kemp,  such  sums  of  money  as  they  should  think  fit,  not  exceeding  the  yevly 

,siim  of  SO/,  umil  the  age  of  17,  and  from  that  time  until  he  should  attain  the  i^^  of 

'Sl,  not  exceeding  200/.  a  year.     And  hp  also  directed  that  his  trustees  should  pay,  or 

.allaw  to  sudi  person  as  should  maintain  the  plaintiff  Mary  Kemp,  such  sum  or  sums  of 

.money  as  they  should  think  fit,  not  exceeding  the  jrearly  sum  of  ffO/.  until  the  age  of  18. 

.^And  gave  tier  1500/.  to  be  paid  to  her  on  her  attaining  her  said  age  of  18  years ;  and,  in 

.case  £e  should  haroen  to  die  before  attaining  that  age,  he  directed,  thatthe  said  \Bg^ 

ahoald  siok  into  his  estate,  and  should  not  be  transmissible  to  the  personal  n^proecntative. 

.  And  he  directed  that  his  trustees  should,  out  of  the  said  rents  an4  profits,  pay,  ar  allow 

to  each  pcnon  as  should  maintain  the  defendant  Simon  Adams,  such  swbb  or  sums  as  hb 

tmatecs  should  think  fit,  not  exceeding  the  yearly  sum  of  4o/.  until  the  a^  of  24.     And 

after  he  should  attain  the  age  of  18,  and  between  that  time  and  hb  attaming  the  age  of 

S4,  the  testator  directed  his  trustees  to  pay  him  such  further  sums  as  they  should  think 

fit,  not  exceeding  200/.  and  the  testator  gave  to  the  said  IXmon  Adams,  1000/.  to  be  paid 

to  him  at  hb  said  age  of  24 ;   but  in  case  he  should  die  before  attaining  that  age,  the 

teetitor  directed  that  the  said  Imcy  should  sink  into  Ids  estate,  and  not  become  payable. 

I  He  also  gave  Adams  a  choice  of  one  of  his  livings,  in  case  he  should *VI»come  a  clergy- 

-.  man. 


121  Cases  Argucd  and  Detcrmiked 

1781.  the  testator's  intent,  it  will  be  difficult  to  find  [*]  evidence  of  the  con^ 

V  li^y  — '^  trary  in  the  codicil.     Martha   Ball's  legacy  lapsed  in  the  time  of  the 

Dawson  testator —  his  saying  in  the  codicil,  that  it  should  be  paid  to  the  persons 

^^fthutl  substituted,  at  the  time  it  should  have  been  paid  to  her,   is  the  same  as 

KiLLi*.  j£»jjg  Ij^j  g^^^  ^  jjg  pj^^  ^^  gl^  months. 

[  *122  ]  Mr.  MUford  (on  the  same  side)  cited  Mason  v.  Marshall,  26th  Febru- 

aryy  1774>.  G.  T.gave  an  estate  to  one  for  lifcy  remainder  to  Marshall 
in  fee,  and  to  his  niece  5001.  out  of  the  estate,  and  went  on,  **  And  I 
charge  and  make  chargeable  the  estate  with  the  SOOl.*'  The  legated 
died  in  the  life-time  of  uie  tenant  for  life,  and  Lord  Chancellor  decreed 
the  legacy  to  be  raised* 

MuMadocks  (for  the  defendants). — The  first  legacy  of  lOtf.  wih 
stand  on  the  general  rule  of  the  Court -^ the  other  on  a  separate 
ground.  This  is  a  general  charge  of  a  legacy  on  a  reversioir.  It  is  said 
the  legacy  will  vest  with  the  reversion.  H(dl  v.  Terr^  was  determined 
on  the  ground  that  the  time  of  the  gift  and  of  the  payment  were  tlije 
same.  Panosey  v.  Edgar ,  1776  -f,  on  the  principle,  that  the  legacy 
vestedwith  the  reversion.     In  Mai^  v.  Andreas  (S)  at  the  Rolls»  Thonms 

man.  The  testator  then  gave  to  the  several  penons  thereinafter  mentioned,  the  several 
■urns  of  money  therdnafter  mentioned,  to  be  paid  as  soon  as  might  be  after  hSa  decease, 
for  mourning :  amongst  these  persons  were  his  sister  EUxabeth  Kempt  J<sne  BlaU,  the  de- 
fendant Martha  Short,  and  his  brotiier  the  defendant  Sir  Ber^min  Kemp, —  And  te 
gave  a  legacy  to  the  defoidant  Doty,  fen-  his  trouble.  The  testator  appointed  bis  said 
vrife  andnim  executors ;  and  in  case  his  nephew  John  Kemp  should  attain  his  age  of  SI, 
he  directed  that  his  said  wifb  and  the  defendant  D€wtff  or  tiie  survivor  of  them,  duwld 
convey  all  his  real  and  personal  estates,  to  hold  unto  his  said  nepliew,  bis  hdrs  and 
assigns,  subject  to  such  of  the  said  annuities  as  might  be  then  subsisting,  and  such  debts, 
legacies  and  charges,  as  might  then  affect  his  estate.  And  in  case  his  said  nepbcn 
should  depart  this  life  before  he  should  attara  the  said  age  of  SI,  he  gav«  the  several 
farther  additional  legacies  after  mentioned,  (pu.)  to  his  wife  2000^  to  kiSm  lister  Jane 
Shih  lOOOf.  to  his  sister  l^artha  Short,  lOOOl.  to  his  sister  EUxabeth  Kemp  lOOOf.  to  the 
defendant  Sir  Bei^min  Kemp,  8O01.  and  to  defendant  Davy,  500/.;  and  be  directed 
those  several  legacies  should  be  paid  and  ^Mtyable  within  six  months  next  afWr  such  the 
death  of  his  said  nephew  un^er  tiie  age  of  21  years,  and  directed  and  impowered  bis 
trustees,  their  heirs  and  asngns,  to  raise  those  additional  legacies,  by  any  mortgage,  or 
mortgages,  of  the  whdie  or  a  competent  port  of  his  estates  ttoeby  devised  to  tbem,  and 
suMect  and  chargeal^e  in  manner  before  mentioned.  And  in  case  of  the  deatii  of  his 
said  nephew  undeif  the  age  of  21,  and  in  case  the  plaintiff  Mary  Kemp  should  attain  her 
age  Q(f  21 ;  then  he  gave,  devised,  and  bequeathed  all  the  rest  and  residue  of  bis  real 
and  personal  estate,  unto  and  to  the  use  of  the  said  plaintiff,  Mary  his  niece,'  and  her 
heirs,  executors,  and  administrators,  for  ever ;  and  directed  his  trustees  to  convey  and 
assign  the  same  accordingly ;  and  he  desired  his  trustees,  when  and  as  tthtn  as  any 
sdvings  out  of  his  estate  should  amount  to  a  competent  sum,  to  apply  the  same  in  dis- 
charge of  such  debts,  charges,  and  incumbrances  affecting  his  estates^  as  they  in  fbur 
discretion  should  think  fit.  The  testator  died  27th  of  November,  1761.  Elizabeth  Kemp 
his  widow  died  ^th  of  Ftbruary,  1768,  having  made  a  will,  of  which  the  defendants 
Demy  and  WiBiam  Mann  Godtchall  are  the  executors.  —  Elizabeth  Kemjt,  one  of  the 
sisters,  died  in  the  beginning  of  tiie  year  1765,  the  defendant  Davy  is  her  personal  re- 
presentative. -—Jane  Blots,  another  sister,  died  in  jl^trU,  1766,  and  the  defendant  Davy  is 
,  the  executor  of  her  will.    Sir  John  Kemp,  the  nephew,  died  off  the  ICth  of  Jonwuvy^ 

1771,  unmarried,  an  infant  of  16  years,  leaving  the  plaintiff  Afary  Kemp  his  heir  at  law. 
ITie  bill  was  brought  by  Mary  Kemp,  the  infant,  and  her  mother,  and  her  second  hus- 
band, for  an  account  of  tiie  personal  estate,  aad  to  have  the  incumbrances  on  the  estates 
discluirged  by  sale  of  sufficient  part  of  the  real  estate.  IVo  questions  were  made  in  the 
cause,  one  quite  out  of  the  present  case,  the  other,  whether  as  the  testator's  widow,  his 
sisters,  EUxabeth  Kemp  and  Jane  BloU,  though  they  survived  the  tcstafor,  died  in  the 
Kfetime  of  Sir  John  Kemp,  the  nephew,  their  personal  represientatives  were  entitled  to 
the  additional  legacies  g^ven  them  on  tlie  contingency  of  Sir  J(^  Kentp  the  nepliew 
dying  under  21.  —  The  court  held  that  they  were  vested  interests,  and  transmissible 
to  the  representatives. 

f  See  this  case  stated  post*  191  n.     [It  is  also  reported  2  Dick.  531.] 


(3)  See  fiote(3)  in  the  next  page. 

Geliop 


IN  THE  Court  pp  Chancery.  J22 

Gollop  devised  real  and  personal  estate  to  his  wife  and  trustees  to  sell  in         1781. 

order  to  pay  debts,  and  to  place  out  the  residue  at  interest,  to  pay  the      ^    ^  ^^ . 
'    diWdends  to  the  wife  for  life,  remainder  over  to  Thomas  Gollop,  subject        Dawsok 

to  a  [*]  charge  of  SOL  each,  to  Mrs.  Strudvoicke  and  another  daughter         against 

of  the  testator.  One  of  the  daughters  died  before  the  husband,  and  a  Killxt. 
Ml  being  filed  for  her  50/.  Sir  Thomas  Clarke  decreed  that  the  Ic^cy  was  [  *1 23  ] 
lost,  being  out  of  a  mixed  fund,  which  was  to  be  considered  as  if  it  was 
out  of  land.  —  Lord  Camden  affirmed  the  decree  in  1768.  (3)  —  This  is  a 
legacy  to  take  place  six  months  afler  the  death  of  the  wife.  If  the  le- 
gacy vests  when  the  reversion  vests,  yet  if  there  is  any  contingency  to 
•hew  that  the  legacy  is  not  to  take  place,  it  shall  not  be  transmissible. 
Prcfmte  v.  Abington,  1  Atk.  482.  The  legatee  cannot  transmit  the  le- 
gacy unless  he  was  of  the  description  to  take  it.  The  testator  meant 
the  legatee  should  survive  the  wife  in  order  to  t^e.— ^This  argument  is 
not  so  atrong  as  to  the  first  legacy,  as  it  is  to  the  lapsed  legacy. 

Mr.  Stainsby  (on  the  same  side).  — In  Kemp  v.  Davy,  the  Lord  Chau" 
ceOor  declared  it  was  an  exception  to  tlie  general  rule.  The  general 
rule  18  with  us ;  they  must  bring  themselves  within  the  exception.  The 
rule  is  laid  down  as  to  land,  in  Bond  v.  Br&mn,  just  before  Paulet  v.  Pau^ 
iiL  So  in  mixed  funds,  in  Prowse  v.  Abington,  the  Court  would  not 
marshal  iassets.  The  reason  is,  that  the  Civil  Law  Court  and  this  Court 
miglit  be  congruous  in  their  determinations.  In  May  v.  Andretos,  Lord 
Camden  said,  though  it  was  a  mixed  fund,  the  legacy  ought  not  to  be 
'  raited.  The  reference  in  the  codicil  to  the  will  is  the  same  as  if,  in  the 
wiO  itself,  the  legacy  had  been  given  over,  and  must  be  if  she  survived 
the  wife. 

Lord  Chancellor. —  If  the  time  when  the  legacy  is  to  be  paid  is  at- 
tsaciied  to  the  legacy  itself,  as  for  instance  to  A,  B.  at  the  a^e  of  21,  it 
makes  such  a  description  of  the  person  who  is  to  take,  that  if  the  per- 
son does  not  sustain  the  character  at  the  time,  the  legacy  will  fail.  But  if 
the  legacy  be  to  A.  B,  and  that  it  shall  be  payable  at  21,  the  description 
is  ^atiSfied,  and  the  rest  refers  to  the  payment  only.  This  is  the  rule  as 
to  legacies  out  of  personal  estate.  In  the  case  of  land  another  rule  haft 
taken  place,  and,  at  first,  universally,  and  without  any  distinction,  — 
that,  being  a  condition,  the  money  is  not  payable  unless  the  whole  con- 
dition is  complied  with.  This  rule  has  long  been  thought  to  be  too 
much  strained,  and  therefore  not  much  relied  upon  in  the  later  cases ; 
but  dnother  distinction  has  been  thought  of,  that  the  condition  referred 
to  the  drcumstances,  either  of  the  person,  or  of  the  estate.  Where  it 
api^lies  to  the  circumstances  of  the  person  to  take,  as  in  the  case  of  a 
portion,  the  Court  has  [*]  construed  a  sum  so  ^iven  to  be  so  connected  r  *124  1 
widi  the  purpose  for  which  it  was  given,  that  it  was  not  intended  to  be 
given  for  any  other  purpose ;  so  that  the  purpose  failing,  the  land  ought 
not  to  be  charged.  There  has  been  another  point  also  taken  into  con- 
sideration, whether  giving  the  money  directly,  payable  at  a  certain  time, 
shall  make  the  time  so  essential  as  to  annihiiate  the  gift  if  it  does  not 
concur,  or  it  shall  be  a  gifl  in  preesenti,  to  be  paid  at  the  future  time.  — 

(3)  In  this  case  of  May  v.  Andrctost  the  testator  gave  a  real  estate  to  his  wife  and 
otfekier  trtasieiis  in  f^,  in  trust  to  seU,  and  out  of  the  monies  arising  thereby  to  pay  all  his 
ddilSf  to  place  o^t  the  residue  at  interest,  and  pay  the  dividends  thereof  to  his  wire  tat  life  ;  ' 
wift  risldsinder  to  hb  nepbewin  fee,  subject  to  the  condition  that  his  nephew  should 
tfacrami  pay  50^  to  eadk  of  his  dqughten :  but  if  ^e  surplus  should  not  amount  to  m 
gi^9a  sum,  Uien  he  revoked  the  legacies  of  50^  and  gave  hb  daughters  other  kgaciet 
npon  thar  mother's  death. 

One  of  the  daughters  died  before  her  mother ;  and  for  her  501,  the  bill  was  brought* 
Sir  7%omas  Ctarhf,  M.  fL  dismnsed  the  bill,  because  the  bequest  was  nfm  legacy  out  of 
iamL  Hie  ground  of  the  apppal  (as  insisted)  was,  that  it  was  a  legacy  out  of  the  per- 
fMNMlty ;  but  the  decree  was  affirmed:  Per  J^rd  Commisttoner  Sathurst,  Sir  S.  R. 
Jtf 88.     On  the  point,  sec  Atttnntaf^Qtneral  v.  MUner,  2  Atk.  1  IS. 

There 
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I78I.  There  is  a  long  string  of  cases  to  this  purpose  which  establish  tlic  rtil^, 
^mm^vu^  that  where  a  legacy  is  given  out  of  a  particular  fund,  with  a  reference 
Dawson  to  the  time  when  it  shall  vest  in  possession,  as  for  instance  to  B.  with  a 
gainst  charge  to  C-  it  is  a  distribution  of  the  fund  between  the  person  to  take 
iLLKT.  ^^  present  and  him  who  is  to  take  in  future,  and  the  gift  to  C.  vests 
immediately.  This  is  a  devise  after  the  death  of  the  wife  to  Killet^  and 
the  testator  charges  the  estate  of  KiUet  (meaning  the  interest  of  Killrt 
in  the  estate)  wi£  the  sums  in  question,  which  distributes  tlic  estate  be- 
tween KiUet  and  the  legatees.  Upon  the  death  of  the  testator  the  re* 
mainder  vested  in  KUlet,  and,  the  moment  it  vested  in  Killet^  the  charges 
vested  in  those  to  whom  they  were  given.  It  is  said  the  codicil  varies 
the  construction,  I  cannot  see  how  it  does.  The  testator  takes  notice 
that  the' legacy  to  Martha  Ball  was  gone,  and  gives  it  to  the  others,  at 
the  same  time  that  she  would  have  taken  it  had  she  been  alive.  He  was 
taking  notice  of  a  legacy  which  was  to  vest  at  his  death,  but  not  to  be 
paid  till  a  future  time,  and  only  directs  that  it  shall  be  in  statu. quo  it 
would  have  been  in  case  of  her  living.  He  did  not  mean  to  change  the 
form  of  the  legacy,  it  was  purely  transferred  to  other  names,  to  be  de- 
manded by  them  when  it  might  have  been  by  her  if  it  had  not  lapsed. 
The  legacies  of  100/.  and  50/.  must  therefore  be  raised  for  the  plaintiflb, 
with  interest  from  six  months  after  the  death  of  the  wife.f 

[S.  C.  AmbL  I  The  case  of  Tunttal  against  Bracken,  East  1753,  Cane  (in  giving  judgment  upon 

167.]  which,  Lord  Hardwicke  considered  the  former  cases  and  the  principles  upon  whidi  they 

had  been  decided)  being  no  where  in  print  (4),  the  reporter  thought  a  note  of  it  woqld 
be  acceptable  to  the  profession. 

The  testator  devised  an  estate  of  11 1/.  ;mt  annum  to  one  of  his  sisters  and  co-heiresses, 
paying  100/.  j>er  annum,  dear  of  all  deductions  aiid  impositions  whatsoever,  to  his 
wife  during  her  life ;  and  within  12  months  after  her  decease,  to  pay  several  legacies 
to  the  value  of  near  2000^.  XiCgatCfes  to  the  value  of  1600/.;  survived  testator,  but  died 
before  the  wife. 

The  question  was,  whether  the  legacies  are  lapsed  or  transmissible  to  executors,  as 
vested  legacies  ? 

Lord  Uardmdce,  Clian.     This  cause  arises  upon  the  head  of  cases  in  this  Court, 
that  are  extremely  various  and  extensive,  and  \^  hich  it  may  be  prett)'  difficult  to  reconcile 
together.  (5)     I  cannot  but  think,  after  all,  that  if  the  Court  should  determine  this  to 
be  sunk  into  the  estate,  it  would  be  a  very  hard  case,  and  contrary  to  the  intention  of 
,  the  testator.     It  appears  manifestly  to  mc,  he  intended  to  make  provision  for  a. child*  in 

case  there 'should  be  any,  and  if  no  child,  then  he  intended  a  provision  for  his' aster, 
who  vras  one  of  his  co-heirs  at  law,  and  there  is  a  clause,  which  has  not  been  taken 
notice  of  at  the  bar,  which,  though  it  does  not  afford  a  strong  argument,  yet  it  is  a  little 
material  in  thn  case.  He  says,  provided  my  vnfe  shall  be  jrrwement  entehU  of  one  or 
more  child  or  children,  if  such  child  shall  attain  21  or  marriage,  tlien  I  do  hereby 
revoke  the  legacies  by  me  given. 

It  is  truly  said,  at  the  bar,  that  it  is  the  general  rule  of  this  Court,  where  legacies 
arc  to  be  nused  out  of  land,  and  the  legatee  dies  before  the  time  of  payment, .  it  is  a 
lapsed  legacy  upon  the  foundation  of  Pawlet*B  case. 

.  But  that  rule  is  liable  to  several  exceptions  according  to  the  circumstances  of  mtoy 
cases  cited  upon  those  occasions,  which  make  a  distinction  between  portions  siven  by  a 
parent  to  children,  or  where  given  by  a  collateral  person.  The  Court  win  consider 
the  intention  of  the  testator,  for,  in  the  case  of  portions  to  children,  the  Court  considers 
Uic  very  purixwe  for  which  such  portion  is  given ;  and  if  tlie  child  dies  before  sich 
portion  is  wanted,  it  will  sink  into  the  estate  for  the  benefit  of  the  heir,  (2  Vem.  439. 
Ch.  Pire.  195.) 

Xing  and  Withers  (Forrest,  117.)  was  the  case  of  an  additional  portion,  and  it  was  a 
strong  case  to  make  that  payable. 

There  are  other  cases  where  the  Court  has  laid  hold  of  particular  circumstances  ip  a 
will,  so  as  to  take  it  out  of  the  general  rule,  atid  decree  it  according  to  the  intention  of 
the  testator. 

Lowlher  and  Condon,  2  Atk.  180.  has  been  cited:  I  do  not  tliink  it  is  applicable U> 
either  side. 

In  this  case,  there  are  two  particularities.     It  is  directed  to  be  paid  to  the  daughter. 


.  ^4)  It  has  been  since  reported  Ambl.  167. 

(5)  See  Mr.  Ctw's  note  to  the  Duke  of  Chandos  v.  Talbot,  2  P.  W.  613.  (5th  edition*) 
•  her 
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meotofB.  ^minktritow,  or  aM^pns :  another  circumiCaiiee  was,  the  testator  had'ui 
CMM  partinilar  event  on  which  the  moiecj  of  the  portion  depended,  expreMly  directed,  if 
diat  daui^iter  did  not  attain  her  age  of  21,  her  portion  should  go  to  the  Aister,  and  not  wnk. 
into  tiie  ertate  for  the  benefit  of  the  heir  at  law. 

Another  case  was  mentioned  (HodgBon  and  JSowjon,  1  Ves.  44.) ;  it  is,  in  the  state  o? 

i  cam,  m  near  to  thia  case  at  one  case.can  be  to  another,  and  held  to  be  transmissible. 

Hm  case  moch  relied  upon  by  the  defendants,  is  ffaii  v.  Terry.  ( 1  Atk.  503.)  I  looked 
into  mj  notes  of  it  last  ni^^t,  and  there  the  whole  of  the  gift  defended  upon  the  time  ofpay^ 
ment.  (5)  If  the  gift  is  only  with  a  direction  to  pay,  the  Court  will  not  look  upon  it  as 
a  ▼Cited  legacy. 

Hie  neat  is  Bradley  v.  PoweU,  by  Lord  Tcdbot  (Forrest.  193.)  I  have  a  great  opinion 
of  Ins  judgment,  but  yet  if  I  had  then  heard  that  case,  I  should  not  have  been  of  that' 
optnioi^  for  I  think  it  a  very  hard  case. 

Coodder  this  upon  the  pian  of  this  will  —  The  testator  clearly  intended,  if  he  left  no ' 
diild,  'to  provide -for  the  other  branch  of  his  family.  It  is  impossible  to  say,  here  is  not. 
auffident  to  pay  the  legacy,  for  here  is  an  estate  of  1 1 1/.  per  annum,  which  would  sell  for 
a  considcnMe  sum  of  money,'  and  he  certainly  intended  that  for  the  other  branch  of 
this  fiunQy,  the  children  of  his  other  sister,  therefore  their  representatives  are  entitled 
to  It. 

I  think  I  may  go  further  than  3  Co.  Boraston*s  case,  notwithstanding  what  has'been 
objected,  according  to  the  doctrine  laid  down  in  ffiUock  trnd  Hammond ^  (Cro.  Eliz.  204.) 
AltfMWigh  in  the  case  of  a  will  the  word  paying  makes  a  condition,  tlie  law  will  construe 
this  um^it  word  to  a  limitation :  (6)  for  U^it  should  be  a  condition,  it  would  descend  to  ^e 

lis  plf 


ton,  and  would  be  at  his  pleaMire,  whether  his  brothers  or  sisters  should  be  paid 
or  not ;  therefore  it  was  adjudged  the  law  would  construe  it  a  limitation,  and  to  amount 
to  at  much  as  if  be  had  made  a  •devise  to  his  eldest  son  till  he  should  make  default  of  pay- 
ment,  of  which  the  younger  son  might  take  advantage. 

Aeeording  to  the  reasoning  of  these  cases,  it  cannot  be  considered  a  condition,  but  a 
conditional  limitation. 

But  here  the  co-heir  might  bring  an  ejectment  for  a  moiety  of  the  estate  for  non-pay- 
ncnty  and  a  moiety  of  this  estate  will  be  sufficient  to  pay  all  the  legacies;  therefore  this 
is  distinct  ftom  the  other  cases,  as  here  is  a  remedy  at  law. 


(5)  Chuvnrthis? 

(6)  See  also  Manning  v.  Herbert,  Ambl.  575. 


Hanington  Executor  against  Du-Chatel  [Du-Chastel] 

Executon 

(Reg.  Lib.  1782.  A.  fol.  260.  b.     On  the  Hearing.) 

np'HE  late  Lord  Rochford,  being  groom  of  the  stole  to  His  Majesty, 
^  and»  in  consequence  of  that  office,  recommending  pages  of  the 
presence,  &c.  treated  with  the  plaintifTs  [*]  testator  to  recommend  him 
upon  a  vacancy,  on  condition  that  he  should  grant  [fourj  annuities, 
one  of  loot,  to  St.  Feriel  the  defendant's  testator,  who  had  been  Lord 
RochfortTn  travelling  tutor,  and  was  then  a  bond  creditor  of  his  Lord- 
ship for  6001,  [one  of  50/.  to  J.  L.  one  of  40/.  to  F.  D.  and  one  of  5/.  to 
another  person,  making  in  all  195/.]  An  action  being  brought  upon  the 
anmiity  bonds  by  defendant's  testator  for  the  arrears  of  the  annuity  of 
ICX)/.  thie  plaintids  filled  their  bill  for  an  injunction.  The  defendants 
had  demurred  and  the  demurrer  had  been  over-ruled ;  and  upon  the 
motion  to  continue  the  injunction  upon  the  merits,  the  answer  being 
put  in,  it  was  argued  on  the  part  of  the  plaintiffs,  that  this  bond  was 
pro  turpi  catud  ;  that  Lord  Rochford  having  a  confidence  placed  in  him 
j>y  the  King,  had  abused  that  confidence,  by  selling  his  recommend* 
ation  ;  and,  upon  the  public  policy  of  the  law,  such  an  agreement  ought 
not  to  stand*     On  the  other  hand  it  was  argued,  tliat  it  was  allowed 


[S.C.  2  Dick. 
581.  called 
Harrington  v. 
Cha$tel.} 

Perpetual  in- 
junction grant- 
ed offainsta 
bond  for  the 
purchase  of  an 
office,  upon  the 
public  poHcy  of 
the  law,  al- 
though the 
office  was  not 
within  the  stat. 
5&  6  Ed.  6.(1) 

1*125} 


(1)  See  Berritford  y.  Done,  1  Vem.  100.  and  Symondsv.  Gibson,  2  Vcm.308.  with 
Mr.  Raithby'f  Nolet, 

Vol.  I.  H  this 
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againti 
Du-Chatil. 
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Mk  teu  not  an  office  within  the  statute  of  5  &  6  £dw.6.  f  that  it  was 
merely  an  office  respecting  the  King's  private,  not  his  public  cha- 
racter ;  and  that  if  it  was  turpis  coiitractut  tnat  might  have  been  pleaded 

at  law 

Lord  Chancellor  expresseii  his  doubts,  (2)  whether  it  might  not  haire 
been  brought  upon  the  record  at  law,  by  a  plee,  (»)  and  made  a  defence 
there  to  the  action,  but  thought  that  not  a  sufficient  reason  to  prevent 
his  interposition ;  the  court  of  law  never  having  determined  (4)  that  it 
^uld  be  so  brought  there  as  a  defenc^.  He  then,  admitting  that  it 
was  not  within  the  statute  of  Edw.  6.  but  treoHng  k  as  a  matter  tf 
fuhlk  policy  of  the  laxv,  and  similar  to  marriage  brokage  bonds,  where, 
though  the  parties  are  private  persons,  the  practice  is  publicly  detri- 
mentaU  ordered  the  injunction  to  be  continued  till  the  hearing 

Upon  the  hearing,  February  5.  1783,  fhe  injunction  was  ordered  to  be 
perpetual. 


+  Law  T.  Law,  Cft.  temp.  Talbot,  14a  [mi*  3  P.  W.  391.]  wat 

Stat.  5&6£d.6. 


a&  oflice  witiuii  tbe 


(1^)  This  doubt  was  by  no  means  xeferable  to  the  Court  of  Chancerj's  rdusing  its  nn- 
inediate  interposition,  and  its  ultimately  sustaining  the  injunction ;  but  was  merely  sptcu  • 
latiTO  as  to  the  party's  having  perhaps  aUo  an  answer  to  the  demand  efcn  .at  law.  Laid 
ThuHow  never  thought  that  the  courts  of  law,  by  extending  their  jurUdictionf  evuld  tUttrojf 
the  more  ancient  juritdiction  of  court*  ifequUy,  Vide  per  Lord  EUbn  C  in  Bromlty  ▼. 
Holland,  lVe&,l9»  20. 

(3)  It  appears  from  the  sUtement  of  the  bill  in  Reg.  Lib.  that  the  i^aiatiff,  who  was 
the  defendant  at  law  in  the  action^  did  actually  <*  plead  the  stat  5  &  6  Ed.  6.,  and  that  the 
**  bond  was  executed  as  a  consideration  for  the  appointment  to  such  office ;  and  that  muk 
**  office  was  within  the  statute."  No  further  notice  was  taken  by  the  bill  of  any  other 
l^gal  proceedings  ;  but  it  tbeA  prayed  that  the  bond  might  be  declared  roid,  and  b«  de- 
livered up,  &c.  and  for  an  injunction  to  restrain  all  further  proceedings  on  it. 

(4)  This  part  of  the  report  must  be  inaccurate ;  for  Lord  Thurlow  never  meant  that  j^a 
court  of  law  had  so  determined,  it  could  have  ousted  the  jurisdiction  of  a  court  of 
equity.      Vide  ubi  supra,  and  6  Ves.  812,  813. 


Falkener,  Executor  of  Crowder,  against   Case  and  others,  (t) 

[21  N(yD.  1781.] 

(Reg.  Lib.  1781.  A.  fol.680.  b.) 

C.  having  made  #^N    the  10th  of  April,  1777,  Case  the  bankrupt  having  assigned  t 

MivosQimcefar  Vr  ^^^gggi   (jn    consideration  of  a  debt  then  due)   together  with  tKe 

£*^S^^<p«  policy  of  insurance   upon    it  to  Cro'wder  the  1*2  plaintiff^ s  testaiary 

te^JtogTleft^e  covenanted  that  he  would  keep  up  the  insurance.     The  vessel  being 

policy  in  the  then  at  sea,  10th  July^   he  made  a  policy  of  insurance  in  pursuance 

hands  of  the  of  his  covenant^  but  the  broker  being  a  creditor  of  Case^  would  not 

brdkar(hebeinff  p^^  with  the  policy,  and  Case  consented  it  should  remain  with  him  aa  a 

r^beoMQinL  a  P^^^g®  ^^^  ^'*  debt.    The  assignees  having  satisfied  the  broker,  insiated 

1^,1^^^^  ^  that  the  broker  being  the  agent  of  Case^  and  having  the  policy  in  his 

atsigneeare.  custody,   it  was  a  leaving  by  Crowder  in  the  possession  of  the  bank- 

foscd  to  deliver  rupt  within  the  statute  of  21  Jac.  1.  c.  19.  and  therefore  was  liable  16 

up  the  policy,  ^e  commission,  and  refused  to  deliver  it  to  the  plaintiff,  who  thereupoa 

«^8*^^  filed  this  bill. 

this  was  a  leav-   . 

ing  the  policy 

in  the  hands  of  ba&ropt  within  the  stat.  of  21  Jac.  1. ;  but  determined  that  it  is  not  (I) 


[♦126] 


( 1 )  The  Profession  will  find  a  much  more  full  report  of  tliis  ca^e  stated  by  Mr*  /•  JskmrM, 
from  a  conect  MS.  note^  in  2  Term  Reports,  491. 

Lord 
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Lord  Ckaneellor. ^^If  the  question  were  concerning  a  bond^  or  any         1781. 
other  ekase  in  acHon^  in  the  possession  of  the  bankrupt,  it  would  be      >ii.\^^ 
within  the  statute  21  Jac.  from  the  case  o^Ryall  v.  Roxdes^  1  Vesey,  348.       Falkenxk 
There  is  no  difference  as  to  pawns,  whether  the  goods  have  been  in  the         a^bist 
possession  of  the  pawnor,  or  Tcome  into  the  possession  of  the  pawnee.  ^^^* 

90,  idiere  there  is  a  lien,  there  is  no  difference  whether  the  special 
property  be  by  the  act  of  the  pawnor  or  any  other  way.    Then,  sup- 
pose there  was  no  such  statute.    In  this  case,  there  is  no  doubt  the 
plaintiff ['s  testator]  obtained  the  property.  (2)     When  Case  made  the 
aangnment,  Crofwder  acquired  the  property,  and  had  a  right  to  come 
here  for  the  specific  performance.      Whatever  binds  the  property  in 
the  hands  of  the  bankrupt,  binds  it  also  in  the  hands  of  the  assignee.  (3) 
Therefore,  if  it  stands  clear  of  the  statute,    Crowder  is  in  the  case  of 
the  bankrupt  whilst  solvent.     Then  as  to  the  effect  of  the  statute,  if  any 
person  shall  leave  property  in  the  hands  of  the  bankrupt,  it  shall  be 
fraudulent.     Then,  was  the  interest  of  the  bankrupt,  within  the  words, 
'*  goods  and  chattels  ?*'     I  say  yes.    Were  they  goods  and  chattels 
residing  with  the  bankrupt  ?     What  was  the  bankrupt's  interest  ?     An 
equitable  right  to  redeem  Berkley  the  broker.     He   parted  with  that 
nnt.     The  bankrupt,  whilst  solvent,  assigned   over    the    whole    to 
(^afmder.    The  objection  is,  that  he  did  not  deliver  the  goods  ;  but  he 
had  no  property  to  deliver,  it  was  only  an  equitable  right.     Every  shade 
of  interest  was  vested  in  Craxoder  before  Case's  bankruptcy,  therefore 
nothing  resided  in  the  bankrupt.     The  statute  ought  to  be  construed 
a^M  positivum,  and  it  is  in  that  view  that  it  is  impossible  to  qualify 
Ctxnoder  as  having  left  the  property  in  the  hands  of  the  bankrupt.     The 
construction  has  been  carried  turther,  as  where  ships  are  at  sea,  and  a 
symbolical  [*j  possession   only  can  be  given,  that  has  been  thought       [  *127  ] 
sufficient.  (2)     This  is  a  much  stronger  case  than  that.      But  it  is 
argued  that  it  would  have  been  proper  for   Crowder  to  have  given 
previous  notice ;  and  there  might  have  been  cases  in  which  the  neglect 
of  so  doing  would  have  injurea  his  situation,  as  if  Berkley  had  delivered 
the  policy  to  Case^  Crovoder  would  have  had   no   remedy.     If  it  be 
right  to  strain  the  statute  in  any  case  to  effect  its  intention,  this  is  too 
slight  a  one,  the  notice  would  have  been   only  between  Croxvder  and 
Berkley.    Where  the  person  possessing  an  equity  assigns  it,  there  is  no 
property  remaining  in  the  assignor.  Decree  for  plaintiff.  (4?) 

(3)  flae  the  iMe  cases  of  Palmer  v.  Mcfjcon  (in  K.  B.)  2  Maul.  &  Sel.  45.  and  Dixon  v. 
Ewmrt  (in  d.)  S  Merivale,  322,  &c.  &c.  with  the  references. 

(3)  See  Dixm  v.  Ewart,  5  Meriv.  322.  333,  334. 

(4)  See  2  T.  E.  491,  &c.  and  Reg.  Lib.  G83.  b. 


THE  testator  left 
ecclesiastical  court 


Moore  against  Moore.    [2G  and. 27  Nov.'] 
(Reg.  Lib.  1781.  B.  fol.  163.  b.) 

a  testamentary  paper,  which  was  established  by  the  A  will  in  these 
,urt  —  "  I  ffive  alt  in  Suffolk  (l)  to  R.  Moore,  Esq.  ^ards:  *«Igive 

"folk  to  R.  M**  dou  n9i  past  a  Imnd  which  happened  to  be  at  tesutor's  house  in  Suffolk.  (2) 

(1)  Bank  notes  will  pass  under  such  a  bequest.  Lady  AyUtburyn  case,  reported  ac- 
MZtttrif,  Afabl.68.  but  often  cited  inaccurately.  See  jier  hord  Eldon  C.  in  Siuarf  v. 
]Vr.  Bute*  1 1  Ves.  662.  Et  vide  per  Lord  Hardtdcke,  in  Chapman  ▼.  Hartt  I  Ves.  273. 
fO€  dadiiotts  on  bequests  on  many  such  general  words  fkmiliar  in  testaments,  see  2  Roper 
OB  Lmcies.  from  p.  239.  to  259.  and  see  1 1  Ves.  666,  and  I  Scbo.  &  Lelr.318,  319.  ' 

(2)  Sea  Che^mum  ▼.  ffart,  1  Ves.  273.  SuppLto  Vesey,  sen.  13.  and  noit  (4)  potua, 
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1781.  '*  (the  plaintiff)  and  heirs  —  I  give  to  R.  Moore,  Esq.  all  mv  ^oods  and 
V  \  V  <<  chattels  in  Suffolk."  The  testator  had  goods  and  chattels  in  SvffMf 
MooKs  and  also  in  other  counties,  and,  in  a  drawer  at  his  house  in  St^fblkf 
a^ainu  was  found  a  bond,  which  the  plaintiff  claimed  as  goods  and  chattels  in 
^^^^^  Suffolk,  and,  upon  the  defendant  the  residuary  legatee  revising  to 
deliver  it,  filed  this  bill.    The  question  was,  whether  the -bond  paned  ? 

Mr.  Kenvon  (for  the  plaintiff). — By  a  devise  of  aU  the  testator's  goods 
a  bond  will  pass,  1  Wms.  267.  A  bond  is  bona  noiabUia  m  the  diocese 
where  it  is.  (3)   1  RoUe  Abr.  909. 

Mr.  HoUtst  (on  the  same  side).  —  Goods  by  the  civil  law  mean  every 
thing,  as  chattels  do  at  common  law.  Here  is  nothing  to  restrain  the 
generality  of  the  term.  It  is  admitted  the  testator  had  many  other 
goods  and  chattels  in  Suffolk,  but  why  should  the  Court  restrain  the  gene- 
rality of  the  construction  ? 

Mr.  Scott  j(on  the  same  side).  —  This  is  unquestionably  an  argument 
upon  the  intention  of  the  testator.  The  word  goods  will  mdude  bonds» 
leases  for  years,  and  all  other  personal  ..property  ex  vi4ermimf  unless 
there  is  something  in  the  will  to  restrain  the  construction.  It  is  not 
[  *128  ]  said  in  any  one  book,  that  [*]  goods  do  not  mean  obligations^  except 
in  Cahe'i  case,  8  Rep.  S3,  which  was  an  action  against  an  inn-keeper, 
and  Dyer  5.  b,  which  erounds  that  opinion  in  2  Rolle  Abr.  58.  In 
KeUett  V.  Nicholson,  cited  Dyer,  5.  b.  (m  the  margin)  the  Court  held 
that  by  omnia  bona  Sf  catalla  obligations  passed,  against  Fenner^  who 
insisted  the  wax  and  parchment  only  passed,  not  the  duty.  The 
bond  is  bona  noiabilia  in  the  xliocese  where  it  bappens  Xo  he,  (3)  and 
passed  to  the  wife  by  the  devise  of  all  goods  and  chattels  in  the  case 
m  1  Wms.  If  bonds  will  not  pass,  why  should  leases  for  years  ?  1  £q. 
Abr.  199. 

Mr.  Solicitor  General  (for  defendant).  —  By  goods  and  chattels  in  a 
house,  could  anybody  mean  a  bond  in  a  bureau  ?  Bills  of  exchange  would 
not  passf  though  they  are  not  bona  noiabilia  but  merely  persona!, 
so  of  records ;  judgments,  which  are  bona  noiabilia,  would  tney  pass 
by  the  words  goods  and  chattels  in  Middlesex^  8  Rep.  Oi/y^'s  case, 
Dyer  5.  6.  —  Channel  v.  Roboiham,  Yelv.  68.  —  By  Chapman  v.  Hart, 
1  Vesey,  271.»  bonds  or  choses  in  action  will  not  pass  by  the  words, 
goods,  &c.  in  a  house.  (4) 

Mr.  Spranger  (on  the  same  side)  cited  Swinburne,  475. 

Lord  Chancellor. — If  this  case  is  to  be  decided  without  further  enquiry, 
we  must  take  it  for  granted  the  bond  was  in  the  house,  that  the  tesUtor 
liad  other  soods  ana  chattels  in  the  house,  and  goods  and  credits  else- 
where. Under  the  instrument,  R,  Moore  claims  the  bond  as  a  specific 
legacy,  and  the  question  is,  whether,  from  the  context,  it  can  pass.  As  to 
the  point  of  construction ;  the  Court  construes  legacies  according  to  the 
canon,  not  the  common  law.  It  is  argued  that  bona  include  all  credits, 
as  well  as  chattels,  at  common  law,  and  that  the  words  tdl  goods  and 
chattels  will  pass  bonds  and  all  credits.  The  true  point  is,  whether  the 
context  will  oualify  the  meaning  of  goods  and  chattels.  Whenever 
words  are  usea  in  an  instrument  it  is  a  good  rule  to  say,  they  shall  be 
construed  agreeably  to  their  legal  sense.  In  order  to  construe  them 
otherwise,  there  must  be  something  to  shew  that  they  are  used  in  a  less 

f  5M  twie  9  Bac.  Abr.  401. 


(3)  BtttBoC  for  other  purpoMS,  vee  per  Lord  Hardwidke,  1  Vcs.273.  jE!f  oer  Ixiid  TSttr- 
fOWf  pMteO' 

(4)  In  Chapman  t.  Hart,  the  dedaration  of  the  Court  was,  «'  thai  no  seatHiiesfor 
•*  money,  nor  other  chotes  in  action,  passed  by  the  bequest  of  goods  and  chattels  in  his 
•*  h«ue  pr  on  board  the  ship  IF.,  and  that  the  same  could  oiUy  extend  to  coods  u3 
*'cfaattdtiapowfiriop."— R.  L.     nu  Snpp.  to  Vesey,  ten.  159. 

technical 
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technical  meaning.  This  is  to  be  shewn  by  the  person  who  claims 
under  the  particular  sense*  1st,  It  has  been  argued,  that  the  words  do 
not  mean  credits ;  I  think  they  do.  2dly,  That  the  words,  when  local, 
do  not  imply  them ;  a^d,  with  respect  to  specialties,  that  they  have  no 
locality.  —  The  question  is,  whether  this  peculiar  kind  [*]  of  credits 
has  that  sort  of  locality  which  was  within  the  idea  pf  the  testator. 
Tliis  is  not  a  solemn  codicil,  and  requires  therefore  a  more  favourable 
construction.  The  sentences  are  mangled  and  imperfect.  It  is  con- 
tend^; that  this  sort  of  credits  has  locality,  because  the  law  has 
madk  it.  bona  natabUia,  Btit  it  is  doubtful  (5)  whether  the  court 
Clirntian  having  thougfft  it  sufficiently  local  for  that  purpose,  is 
enough  to  make  it  local  as  to  this.  (5)  If  the  question  hiing  more  in 
doubt  Man  it  doeSf  I  should  be  obliged  to  follow  Lord  Hardwicke'% 
C3ae\Ckapman  v.  Hart):  The  judgment  there  goes  cleariy  to  this  case. 
He  has  compared  bank-notes  to.  money.  (6)  Choses  in  action  have  no 
locality,  bonds  have  no  more  locality  than  other  choses  in  action^ 
otherwise  than  by  drawing  the  jurisdiction  of  the  ecclesiastical  court : 
and  the  judgment,  in  that  case,  must  prevail.  In  this  case,  also,  it 
llar-weU;nt,  that  the  house  w^  given  to  the  same  person..  Removal 
of  goo£  fbr  a  necessary  purpose,  is  not  an  ademption  of  a  specific 
l^;acy«— *Bat  would  "you  follow  bonds  and  judgments  in  the  same 
manner? — it  would  be  too  much  to  argue  it  in  that  way.  The 
authority  of  thlit  case  must  go  so  far  as  to  include  bonds  with  other 
ckoses  fir  action  as  to  their  want  of  locality.  (9) 

Bill  dismissed*  t: 

f  In  the  case  oiX)reen  v.  Symorub,  27th  of  February,  1730,  the  testator  by  will  gavt 
to  JB.  miertUid,  all  his  goods  [and  moveables  whatsoever,  (7)]  &c.  in  his  study,  except  his 
books  and  writings ;  he  gave  to  C  all  his  books,  at  his  chambers  in  the  Temple.  At 
the  time  of  the  testator's  death,  there  were,  in  his  study,  a  considerable  sum  of  ready 
maofefi  ttad  securities  for  money,  and  plate ;  but  he  had  removed  the  books  into  the 
country.  One  of  the  questions  agitated  in  the  cause,  and  which  applies  to  the  principal 
caae  was,  vriiethcr  B,  should  take  the  money,  securities,  Sec  whidi  were  in  the  study,  or 
the  furniture  only.  The  Lord  Chancellor  held  the  money  and  plate  to  pass,  but  not  the 
tecuifties'lbti€n6»ey,  they  being  choses  m  actioru  2dly^  Hiat  the  removal  of  the  books 
aniffuJIH  the  legacy*  because  a  will  of  personalty  shall  only  be  construed  firom  the  death 
of  the  testator.  With  respect  to  this  latter  p<Mnt,  Lord  Hardwicke,  in  the  case  of  Chap^^ 
man  v.  Hartt  (8)  distinguished  between  the  cases  of  goods  in  a  house,  and  in  a  ship ;  in 
the  leOer  casey  he  heki,'  that  the  removid  was  noademption'  of  the  legacy ;  in  the  former 
it  would,  unless  it  was  from,  necessity,  as,  removal  of  goods  to  save  tbem  from  fire,  whidt 
b  BO  ademption,  because,  in  every  caae  of  ademption  there  must  be  something  to  shew  a 
cfaai:^  of  intent. 

J 5)  Lord  JSTordioidb  was  cfear/y  of  opinion  that  bonds  had  no  kind  of  locality,  txcepi 
b  lelbence  to  the  amount,  &c.  of  a  testator's  property  under  a  probate.     Vide  1  Ves. 
278.     It  seems,  therefore.  Lord  Th'WFlovf  could  not  have  used  the  above  expresvoa . 
^  denied.*' 

Ifi)  See  also  Lady  Ayledmry*^  case,  above  refenred  to.  . 
(7)  Lord  JUdesdak**  MSS. 
,    Is)  I  Vm.  .271.  279.    Vide  antea,  note  (4). 

(9;  Lord  lUdetdak  C.  observed  that  the  principal  case  was  decided  on  a  view  of  all 
the  preeeding  caes  on  the  subject    See  in  Ftemmg  v.  Brook,  I  Scho.&  Lefr.  319.  Quod 
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Bond  upon 
nuoriageto  se- 
cure ^00^  (the 
wife's  fortune) 
to  the  wife 
within  one 
month  after 
husband's  de- 
cease.   By  will 
the  husband 
gave  her  Socl. 
paytble  within 
fix  months  after 
hb  decease,  U>' 
getfaer  with 
other  legacies : 
the  bequest  of 
500/.  is  not  a 
aatisfiKdon  far 
the  300/.  se- 
cured by  the 
bmid.(l) 

[♦130] 


Haynes  [Hayes]  against  Mico.  (I)     [21  Nov,  and  7  DecJi 

(Reg.  Lib.  1781.  A.  fol.93.) 

¥  TPQN  the  marriage  of  James  and  Susanna  Mico,  in  1743,  the 
^  husband  gave  a  bond  to  trustees  in  the  sum  of  600/.  conditioned 
to  leave  to  the  wife  800/.  (being  the  wife*s  fortune)  payable  in  a 
month  an:er  his  decease,  in  case  she  should  survive  him.  By  an 
indenture,  afler  marriage,  the  husband  settled  a  house  in  Cork  Sireei, 
Worcester,  to  the  use  of  himself  for  life,  remainder  to  the  wife  for 
life,  which  together  with  the  300/>i  was  to  be  in  bar  of  dower.  By 
hiB  will,  he  gave  to  his  wife  500/.  payable  within  six  months  after 
his  decease ;  he  gave  her  also  a  house  in  fee,  the  house  in  which  they 
lived  for  life,  and  several  other  specific  legacies,  and  died  in  1773*  In 
1776  Susanna  died,  and  her  will  being  litigated  in  the  ecclesiastical 
court  occasioned  the  delay  in  bringing  this  suit,  which  was  brought  by 
the  representatives  of  Susanna,  against  the  nephew  and  residnaiy 
legatee  o{  James,  for  the  two  sums  of  500/.  and  300/.  the  sole  (juestion 

J'*]  being,  whether  the  legacy  of  500/.  was,  or  was  not,  a  satisfaction 
or  the  3(X)/.  secured  by  the  bond. 

Mr.  Madocks  (for  the  nlaintiff ).  —  The  legacy  and  the  sum  secured 
seem  here  to  be  under  oifferent  circumstances,  and  the  Court  never 
applies  the  rule  of  satisfaction,  but  where  the  legacy  and  the  debts 
are  of  the  same  description.  This  is  Lord  Cotoper^s  rule  in  £q.  Abr. 
205. — Here  it  is  not  to  be  presumed  that  the  legacy  was  intended  to  be 
in  satisfaction,  for,  by  the  bond,  the  money  was  to  be  paid  in  one 
month,  and  the  legacy  is  to  he  paid  in  six  months. 

Mr.  Kenyon  (on  the  same  side).  —  It  is  very  difficult  to  find  a  reason 
why  a  man  should  not  be  generous  as  well  as  just.  —  Lee  v.  tTArandaw 
1  Yesey,  1.  is  hardly  applicable  here,  as  the  subject  in  that  case  tpai  tohat 
JeU  by  act  of  law  ;  here  it  is  an  intended  bounty.  (2) 

Mr.  SoUcitor  General  (for  defendant).  —  The  bond  recites  the  mar- 
riage, the  portion  of  300/.  and  that  the  husband  had  agreed  to  leave  the 
wire  300/.  —  After  giving  h^r  the  500/.  and  the  specific  legacies, 
he  gives  the  residue  in  large  words  to  the  nephew,  and  orders  the 
ether  legacies  to  be  paid  in  twelve  months.  —  No  case  has  been  eited 
Uke  this :  it  is  not  a  legacy  to  a  creditor  for  a  subsisting  debt ;  the  pro- 
vision was  to  be  necessarily  300/. ;  this  is  300/.  and  200/.  more ;  the 
^200/.  is  a  bounty.^-  There  are  t^^o  cases  where  the  money  was  suffered 
to  come  by  an  intestacy,  and  the  distributive  share  was  held  to  be  a 
satisfaction  :  I  cannot  see  the  difference  between  that  and  giving  it  by 
will.  (3)  Here  he  does  it  in  the  terms  of  the  engagement,  for  he  leaves 
it  her  by  will,  which  is  stronger,  Blandy  v.  Wtdmore,  1  Wms*  824*  — 
Lee  V.  d^Aranda,  3  Atk.  419.  (4)—  Clarke  v.  SeuoeU,  3  Atk.  96- 

Lord  ChancMqr. "T^Thi^  has  been  argued  upcm  a  very  difiarent 
ground  from  the  cases  in  the  books,  and  m  such  a  manner  as  to  raise  a 
new  and  more  peculiar  ground  of  decision.     If  this  had  been  the 


n)  See  Devese  v.  Pontet,  cited  postea  in  note  to  p.  153.  from  Finch's  Free.  Ch.  S4a» 
ana  now  lately  reported  by  Mr.  Cox,  Ca.  Ch.  188.  See  Lord  jEJUon  C.*8  obseryatioiis  on 
them,  and  on  the  principal  case  in  Garthahwe  v.  ChaUe^  10  Ves.  9.  13,  14,  15.,  firom 
x^hence  it  appears  that  Blandy  f.  Widmon  (1  P.  W.  324.)  and  Zee  v.  D^Aranda, 
1  Vet.  1.  and  3  Atk.  419.)  were  not  intended  to  be  impeached  by  Lord  ThuHtw'm 
tie  principal  case,  or  by  Sir  X.  Kenyon  in  Deoete  ▼.  Pontei ;  and  that  they  remain 
unshaken. 

(2)  See  the  references  in  the  preceding  note. 

(3)  See  per  Lord  Eldon  C.  in  Garthskore  ▼.  ChaUe,  10  Ves.  from  page  7.  jMumn. 

(4)  And  1  Ves.  1.     See  the  Supplement  to  Vcsey,  sen.  p.  I. 

of 
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of  a  creditor  in  the  life-time  of  the  husband,  the  circumstaiices  of  dif-  1781. 
ference  would  hare  been  sufficient  against  it  as  a  satisfaction.  The  first  v  ii  ^  ■■■<  / 
cases  on  the  subject  are  those  where  there  were  circumstances  to  shew  Hatnkb 
it  to  be  the  intent  of  the  testator  that  the  money  should  be  applied  in  agennst 
paymentt  they  [*]  did  not  rest  on  the  mere  circumstance  of  equality*  Mico. 
in  equity  cases  (Pile  v.  Pile,  I  Eo.  Abr.  204.)  there  is  a  case  where  [*131  ] 
evidence  was  admitted  to  prove  the  testator's  intent  to  increase  the 
portioD.  Afterwards  the  cases  took  a  different  turn,  because  the 
declaring  it  a  rule  of  construction  of  wills,  to  presume  the  intentton 
of  teitaton  by  conjecture,  was  held  to  be  an  unsound  manner  of  inter- 
preting such  instruments.  The  court  adopted  the  rule  of  the  conmum 
Jawy  luid  took  it  for  granted,  that  where  the  debtor  gave  the  creditor 
an  equal  sum,  it  was  intended  as  a  satisfaction. — This  was  carried  to  a 
remarkable  length  in  Cranmer*s  case,  2  Salk.  508.  where  the  debt  waa 
contracted  subsequent  to  the  making  of  the  will,  and  the  legacy  waa 
held  by  the  Master  of  the  Rolls  to  discharge  it.  That  case  gave  the 
first  check  to  the  doctrine.  It  was  reversed  upon  an  appeal,  on  two 
grounds ;  firsts  that  there  was  no  implication  of  law  that  the  legacy  was 
a  aatiafhction ;  Sdly,  that  it  was  impossible  to  give  evidence  of  an  inten- 
tion to  satisfy  debts  contracted  subsequent  to  the  will.  From  that  time 
the  stream  turned,  and  has  since  gone  in  restriction  of  that  idea,  so 
much  at,  even,  to  overturn  the  cases  which  went  before.  If  this  had 
been  a  debt  of  such  a  nature,  I  should  have  thought  the  legacy  could 
not  liBve  been  a  payment  of  the  debt.  —  I  am  not  so  well  satisfied  with 
the  manner  of  arguing  the  other  point ;  mant/  cases  have  been  cited 
tokiek  do^noi  bettr  upwitt.  (5)  This  is  not  a  case  where  the  party  was 
indebted,  he  was  only  bound  by  a  covenant  todo  a  thing  in  future.  It 
is  fairly  argued  from  the  recital  in  the  bond,  that  it  must  be  taken  as  a 
covenant  to  leave  her  a  sum  of  money.  The  question  must  therefore 
turn  upon  this  legacy  being,  or  not  being,  a  performance  of  that 
covenant.  The  cases  under  the  statute  of  distribution  were  determined 
in  analogy  to  the  rule  qflavo,  as  to  lands  clescending  in  performance  of  a  * 

real  eerctnaM.  {G)  The  circumstance  of  its  not  being  to  be  distributed 
in  that  case  m  less  than  a  year,  and  still  being  held  a  satisfaction, 
shews  that  the  Court  has  little  regarded  mere  formality.  Then,  where 
ia  the  difference  between  that  case  and  one  in  which  the  person 
bound  to  perform,  tlie  covenant  leaves  a  legacy  by  his  will  ?  Having 
contracted  to  leave  her  a  sum  of  money,  and  having  actually  left  it, 
the  question  is,  whether  he  has  not  performed  his  covenant,  although  he 
might  possibly  mean  to  do  a  different  thing.  There  are  many  cases  where 
the  Court  has  dispensed,  in  tlie  performance  of  covenants,  with  circum- 
stances of  this  sort.  If  the  sunt  had  been  the  same,  but  payable  [*]  at  [  *132  ] 
aix  months,  she  would  not  have  been  bound  to  accept  it  in  that  form ; 
but  could  she  have  insisted  that  he  meant  not  to  perform  his  covenant, 
but  to  do  a  di&rent  thing?  I  cannot  say  that  by  doing  a  thing  so  nearly 
the  same,  he  did  not  mean  it  as  a  performance  of  the  covenant.  He 
has  done  it,  but  with  a  variation  (7),  on  account  of  which  I  am  called 
upon,  by  the  plaintiff,  to  say  he  did  not  mean  to  perform  his  covenant* 
If  the  defendant  had  contended  that  the  testator  had  performed  his 
covenant,  by  giving  the  specific  legacies,  though  it  would  rest  with 
the  plaintiff  to  shew  he  did  not,  by  them,  mean  performance,  he  might 
austain  it  from  the  great  difference  between  the  subjects;  but  tbej 
contend,  on  the  other  ground,  that  being  bound  by  his  covenant  to 
leave  her  SOO^.  and  givmg  her  more  by  his  will,  he  meant  it  in  pay* 

(5)  Set  the  refemieef  in  pott  (1). 

(6)  See  JSZoMy  ▼•  Wubta^,  1  F.  W.  384.  385.  and  Mr.  Gax*i  atler 
•    m  As(o0iMbsnuriilini«iwabJetotienduc,ieetbtpbfleinrt^ 

loVct.  1^  l5.«dr#iM*  T.^!tmMa,4  Vet.  J91|  Uc 

H  4  went 
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178  K  ment.  of  thaty  and  it  lies  upon  the  plaintiff  to  prove  that  he  did  not 
*  _.i-  ^   _  -*      mean  so  to  do.    However  as  there  seems  to  be  difficulty  in  the  case, 

Hatnes       l^t  it  stand  over  till  tlie  first  day  of  causes  afler  term. 

.  oeainst  ,  When  the  cause  came  on  again  in  pursuance  of  the  above  order, 

Mico^         i^i^  Lordship  expressed  a  change  of  opinion,  in  consequence  of  which 

It  Dec]  }|e  decreed,  finally>  in  favour  of  the  plaintiff,  that   this  legacy  was 

npt  a  satisfaction  of  the  300/.  secured  by  the  bond,  [with  costs  out 
q£  the  testator^s  assets].  The  reporter  was  absent,  but  is  infonned, 
that  he  considered  the  subject  first  in  the  light  of  a  debt,  and  held 
that,  so  considered,  this  legacy  could  not  be  deemed  a  satis&ction. 
He  put  the  case  of  its  being  a  bond  to  a  stranger,  it  could  not  have 
h^B  a  payment.  In  the  case  of  Clarke  v.  Stood,  S  Atk.  96.  Lord 
JJardxMCke  laid  down  the  rule,  that  where  there  was  a  difference,  id 
any  circumstance,  between  a  legacy  and  the  debt,  the  legacy  should 
fiot  be  deemed  a  satisfaction  (8) ;  therefore,  in  this  case  the  debt  being 
payable  in  one  month,  and  the  legacy  in  six  months,  made  a  clear  dis- 
tinction, and  repelled  any  presumption  of  an  intention  in  the  testator  to 
pay  the  debt:  if  he  did  mtend  so  to  do,  it  was  extraordinary  he  did  not 
reter  to  the  obligation.  His  Lordship  distinguished  it  also  from  the  case 
of  portions,  wherQ  the  father,  being  bound  to  make  a  provision,  is  con- 
sidered as  having,  by  the  legacy,  perfonned  that  obhgation,  and  also 
from  Blandy  v.  Widmore  and  Lee  v.  d^Aranda,  where  the  wives  Aav- 
ing  administration  (9),  the  fund  was  vested  in  them  before  the  time  at 
which  the  covenant  was  to  be  performed,  a  circumstance  much  relied 
upon  by  Lord  Cotvper,  in  the  former  case :  and  concluded  with  repeat* 
ing  and  relying  on  the  [*]  circumstance  o/*  Me  ^f^rren^  time$  of  payment 
pf  the  bond  and  the  legacy,  f  (10) 


[*1SS] 


f  A  csuse  of  C(mUe  and  others  against  Morris  aad  others,  was  heard  by  the  Lord 

Chancellor  at  a  time  when  the  reporter  was  absent :  as  one  of  the  questioiis  comprised 

in  it  was  in  some  similar  measure  to  that  in  the  present  case,  he  has  staled  it  here^  finom 

the  caste  in  the  House  ^  Lords. 

[  Vtde  S.  C.  Henry  Menyweather  and  Ann  his  wife  seised  in  fee  simple  (in  the  ri^it  of  Ann)  of  • 

6  Bro.  P.  C.         mdety  of  lands  in  Hassage  and  NovUm  St,  Phi^  in  tfie  county  of  Somertet,  by  inden- 

418.  octavo  ed.]    ture  4th  October,  1740,  covenanted  with'  trustees  to  levy  a  fine  to  equre  to  the  uae  of 

Henry,  Merryweather  (or  life*  remainder  to  Ann  ibr  life,  remainder  to  Baekaei  Otkt 
(sister  to  Ann)  for  life,  remainder  to  trustees  for  a  term  of  1000  years,  remainder  to  the 
light  heirs  of  the  survivor  of  Henry  MerrywetUher  and  Baehad  ColeM.  l^e  trusts  of  the 
term  were  to  raise  lOOOf.  to  be  paid  to  such  of  the  relations,  &c.  of  Ann,  and  «t  suck 
times  and  in  such  proportions  as  the  survivor  of  Henry  Merryweather  and  Backael  CeUs 
should  by  deed  or  will  appoint,  and  in  de&ult  of  appointment  to  the  next  heir  or 
.co-heirs  of  Rachad  Coles.  The  fine  was  levied:  Henry  Merryweather  vaA.  Ann  both 
*  died  in  the  life-time  of  Rachad  Coles,  who,  thereby,  became  entitled  to  the  inberitance  of 

the  moiety  comprised  in  the  indenture,  subject  to  the  term  for  1000  years ;  she  vras  at 
the  same  time,  anid  at  the  time  of  the  execution  of  the  indenture,  sensed  in  fee  of  the 
other  moiety;  she  died  26ih  Afvril,  1769,  having  made  her  will,  bearing  date  26th 
Ifovember,  1756,  by  which  she  gave  annuities  to  the  father  of  the  plaintiff  itfiKf,  an^  to 
the  mother  of  the  defendant  Veale,  and,  after  their  decease^  sums  of  1002.  each  to  be 
divided  among  the  children  of  the  annuitants,  charged  on  lands  not  comprised 
in  the-  settlement,  and  an  annuity  to  the  mother  of  the  plaintifiT  Utman,  and»  after 
her  deccfssi^  a  sum  of  1001.  to  be  divided  among  the  children  of  the  plaintifirLiihium, 
.charged  upon  Hassage  estate  (one  moiety  of  which  was  comprised  in  the  indenture), 
Md,  having  given  other  legacies  charged  on  Hassag/e,  devised  the  premises  to  a  trustee 
for  a  term  of  1000  years,  to  raise  the  same :  and  save  all  her  messuages,  Ac  whaisoewer 
in  Hassage  and  Norton  St»  Philip  (charged  with  the  payment  of  the  annuitieB  and 
legacies)  to  defendant  Morris  for  life,  remainder  to  trustees  to  preserve  oontingeot 
remainders,  remainder  to  his  first  and  other  sons  in  tail-  general,  Temainder  la  his 
<lhiughters  in  tail  general,  remainder  to  deliendant  Veale,  sen.  vrith  like  rfsnaindcfs. 


(8)  See  also  Barret  v.  Beckford,  1  Ves.  519,  520,  5%U  Graham  ▼.  Cfraham^  Hid.261, 
263.    Clark  v.  Gmiae,  2'  V«.  617.  and  Mathews  v.  Mathews,  ibitL  €35,  €36, 

(9)  Lord  EUon  C.  very  much  disapproved  of  thestresalatd  by  Loid  Oiwper  on  tfat 
drcumstance  here  noticed.     See  iaG0rM6(ore  r.  CheUe,  10  Vet.  11,  IS,  ISw  • 

•  XU>)  See  1  Cox.  Ch.  Ca.  193.  • 
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to  J.  Liinmn,  won  of  plaintiff  LUmttn,  in  fee.    And,  out  of  her  penouU  17dl. 

gave  Mvenl  legacies,  and  gave  the  residue  to  John  Morris,  ten.  Rachael 
Coiet  mMe  no  other  appointment  of  the  lOOCV.  The  plaintiffs,  CaniUf  liilis,  and 
^BHubefh  Utman,  wife  of  WiiUam  Litman,  (father  and  mother  of  plaintiff  Lkmant 
both  anoe  deceaied,)  were  her  heirs  at  law,  and  in  1772,  filed  their  bill,  i^«««rf«g 
thtt  tbKf  were  entitled  to  have  the  1000^  raised.  The  defendants  put  in  thehr  answets, 
aad  after  several  renvala,  upon  the  decease  of  parties,  the  cause  came  on  at  LmcohCt" 
Jm^HaB,  13th  March,  1781,  when  the  defendants  set  up  three  defences:  1st,  ThaK 
Rnehofl  Coles,  having  become  entitled  to  the  inheritance  in  fee  of  the  moiety  comprised 
in  iSbm  term,  the  terms  sunk  into  the  inheritance ; '  Sdly,  That  the  will  oper|ted  as  an 
appointment,  and  the  devisees  of  the  estate,  being  relations  of  jinn,  were  capable  of 
takht^  as  appointees :  3dly,  That  the  legacies  and  other  cfaaiges  were  satislactions  pT9 
Umt0,  and  tberefora  (if  they  were  wrong  upon  the  other  points)  only  the  residue  of  the 
lOOQL  should  be  raised;  but  IxMrd  ChanctUor  ordered  the  whole  of  the  lOOCM.  to  be 
laned  lor  the  plaintifi,  from  which  decree  there  being  an  appeal  to  the  House  of 
Ixwdsy  on  the  ISth  of  June,  1782,  the  same  vras  dismused,  and  the  original  decree 


In  Deveae  v.  Poniei  (11),  (reported  by  Mr.  Fmch  in  a  note  upon  the  case  of  Brown 
V.  HawsBM,  in  his  edition  of  Preced.  in  Chanc.  p.  240.)  at  the  Rolls,  Michaehnas,  1785, 
•His  Honour  recognised  the  principles  of  this  case  of  Haynes  v.  Mico,  and  detomined 


(11)  It  is  also  reported  1  Cox*s  Ca.  Ch.  188.  where  it  seems  free  from  some  of  the 
ubscittions  attributed  to  the  report  furnished  by  Mr.  Finch,  See  per  Lord  Eldon  C, 
lO  Vet.  14»  15. ;  and  Mr.  Cox's  Rqport,  p.  192. 


1*1  EASTER   TERMr  '     [MS*] 

22  Geo.  S.  1782. 

Edward  Lord  Thurlow,  Lord  High  Chancellor.    Sir  Thomas  Skw- 
ZJ.L,  Knight^  Master  of  the  Rolls.    Lloyd  Ken  yon,  Esg.  Attorney    * 
General.    John  L^,  Esq.  Solicitor  General, 


Lucas  against  Calcraft.    (1)  rs.C.  2Dicic 

(NoEntry^  ^^'^ 

THIS  was  a  question  as  to  costs,  on  a  case  of  pure  assignment  of  Of  costs  in 
dower  before  commissioliersv  and  particularly  of  tne  costs  of  a  surrey  dower. 

4>fthee8^tes.  \The  general 

nde  is  that  they 
mn  not  given  under  a  commission  to  set  out  dower,  any  more  than  under  a  writ  of  dower  at  common  law. 
A  vemOawresiMiance,  Yumeret, forms  an  exception  to  if.(l)  ] 

(1)  See  Worgan  v.  Ruder,  1  Ves.  and  Beames,  20.     The  judgment  given  by  Lord 

TAmWow  in  the  principal  easels  reported  in  a  note  there  from  the  late  Sir  Samuel  IiomiUif*% 

IfSa     ItisasfoUows:  "XttctuV.  Cakrafi,  20th  April,   1782.     Lord  ChanceUor.'^ 

f*  Vfhftn  a  widow  oomM  into  this  Court  lor  the  single-purpose  of  having  dower  assigned 

**  h«r,  costs  do  not  follow  the  suit  ^  I  have  been  furnished  with  several  precedents ; 

/'.Imt  not  one  in  which  costs  have  been   given  on   the  single  point.    In  bills  for 

,**  dower,:  separate  questions  of  title  often  arise,  which  may  be  conducted  vexatioiuly, 

•^  and- so  aft  to. he  the  su|;|ject  of  oqsts;  but  costs  are  not  to  be  given  as  of  cotuee 

J*  with  xem^  t^.  setting  out  dower  oply.    At  iaw«  amere  writ  of  right  of  dower>  or 

<^  a  vrrit  to  asign  dower,  carries  no  costs.** 

Xord 


IjUCAS 

against 
Calckait. 


Ca8£8   AbGUED   and  Dj9T£XMI]»D 

Lord  Chancellor  (2)  said,  that  in  cases  where  there  is  an  apportionment 
of  dower  by  commission,  not  by  writ,  costs  are  not  to  be  given;  unlens 
previous  questions  are  raised,  in  litigating  of  which  the  party  is  vex- 
atious. There  are  many  precedents,  and  they  are  reasonable  and  ana- 
logous to  the  proceedings  at  law ;  in  a  writ  of  right  of  dower,  or  on  an 
assignment  of  dower,  no  costs  are  given,  unless  there  be  a  deforcemeiit, 
when  the  statute  (of  Gloucester)  gives  diamages,  or  where  there  are  col- 
lateral circumstances,  as  where  the  dower  is  demanded  upon  a  feoff- 
Dient  or  other  title. 

(8)  See  note  ( I )  in  the  preceding  page. 


[  ♦ISS  ] 


Tectator  or- 
dered bis  estate 
to  be  sold,  and, 
after  giTing  a 
legaqrtohis 
wife,  directs  the 
igpaimWr  to  be 
▼estedin  the 
executors  for 
payment  of 
debts,  —the 
money  arising 
from  the  sale 
is  equitable 

(0 


[•]  William  Newton,    John   Newton,  and   Nicholas    N«w» 
TON,  -  -  -  -  Plaintiffs. 

James   Bennet,   Mary  Tryon   Widow,  and  the  Assimieef  of 
William  Tryon,  a  Bankrupt,  -  -        Defendants* 

[20  AprU.2 

(Reg.  Lib.  1781.  B.  fol.  286.) 

11  ILL  filed  by  the  plain tifis,  the  residuary  legatees  of  WiUiam  Moore, 
^  a  creditor  of  Thomas  Tryon,  deceased,  by  specialty,  which  did 
not  bind  the  heir,  against  Bennety  who  was  executor  of  Moore,  and  ad- 
ministrator of  the  personal  estate  of  Tryon  unadministered  by  Moore, 
who  was  his  executor,  and  against  Mary  Tryon  and  WiUiam  Tryon, 
the  widow  and  heir  at  law,  praying,  among  other  things,  an  account  of 
the  personal  estates  of  Moore  and  Tryon,  and  that  the  estate  of  Moore 
might  be  indemnified  against  debts  which  he  had  been  compelled  to  pay, 
in  consequence  of  having  permitted  his  name  to  continue  in  partnerehip 
with  Tryon,  after  his  own  interest  in  the  trade  had*  ceased,  and,  if  the 
personal  estate  of  Tryon  should  be  insufficient  for  that  purpose,  that  a 
auffident  part  of  the  real  estate  might  be  sold  to  discharge  Uie  same  un- 
der the  devise  of  the  estate  by  Tryon  s  will  dated  17th  August,  174^7,  in 
which  taking  notice  ''  that  he  was  indebted  to  several  persons,  and  was 
**  desirous  that  they  should  be  paid  and  satisfied,  for  the  more  easy  ac- 
*^  complishing  the  same,  he  desired  that  his  wife  would  accept  of  the  sum 
'*  of  5000/.  (together  with  her  jewels,  &c,)  and  that  all  his  estates  in  Kent 
''  shall  be  soUfforthuoith,  and  (af^er  payment  of  several  sums  of  money) 
**  that  the  remainder  might  he  vested  in  his  executors  for  the  payment  of  his 
**  debts,**  He  then  made  several  dispositions  immaterial  to  the  present 
question,  and  appointed  William  Moore  and  his  wife  executors.  The 
wife  refused  the  provision  under  the  will,  and  entered  upon  the  estate 
for  life  under  her  marriage-settlenaent. 

The  cause  being  heard  before  Lord  Bathurst,  4th  July,  1771,  a  decree 
was  made,  bv  which  it  was  ordered,  among  other  things,  that  the  real 
estate  shoula  be  sold  for  the  payment  of  [so  much  of  the  debts  of  the  tes- 
tator as  his  personal  estate  should  not  extend  to  satisfy,  R.L.] ;  and  that 
in  case  any  of  the  creditors  should  be  satisfied  any  part  of  their  debts 

(1)  The  report  of  the  judgment  in  this  case  is  materially  wrong;  since  **  Lferd 
''  Thwdow  is  repreaented  m  indmatMig  that  the  descent  must  be  hrc^en— Xortf  Thutlow 
<*  sai4  no  mch  Mngg  but  contidend  a  charge  mfficient,** 

Psr  JjQKd  J^dot^  a  m  BaUay  ▼.  Ekim,  7  Ve8..32S.  Lord  JEUonaddcd  ««  Bamn  ▼. 
**  lM4mm%  (floit.  2  foL  M.)  ioa#  a  mme  thargty  See  also  8  Yes.  30.  His  jLord- 
sh^  detiinqpita  Boii^  v.  JSUms  aeeordingly;  See  that  ease,  7  Ves.  fima  ^  119. 
jMSMm  wifb  Ijfft^  Sl&iCs  vihifMt  observations  on  the  CfUMs.  6cc  tko  Bh^pkti^  v. 
Lutwidge,  8  Vas.  26.  to  Ja 

out 
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out  of  tbe  personal  estate,  such  creditors  should  not  [*]  receive  any         1782. 
tliio^  out  of  the  money  to  arise  by  sale  of  the  real  estate  till  his  other      *-  i-^m.J 
creditors  were  paid  up  equally  with  them.  Nnnov 

fiennet  being  a  creditor  by  specialty,   tohkh  bound  the  heir,  thought         agofut 
himself  aggrieved  by  this  part  of  the  decree,  and  (the  parties  agreeing        Bsvxxt. 
to  wave  the  enrolment  of  the  decree)  presented  a  petition  for  a  rehear-      [a*lS6  2 
ingy  and  insisted  that  the  real  estate  of  Tryon  (which  continued  unsold) 
ought  to  be  considered  as  legal  assets,  and  applied  in  a  course  of  ad- 
ministration, in  payment  of  debts  by  specialty,  in  preference  to  simple 
contracts. 

Upon  this  point  the  cause  was  reheard  before  the  present  Lord 
Chancellor,  and  the  question  upon  the  difference  between  a  devise  of 
estates  to  executors  to  be  sold,  and  a  power  given  to  the  executors  to 
sell^  was  very  much  agitated  by  Mr.  PricCy  Mr.  Madocks,  and  Mr.  Em- 
l^f  for  the  plaintiff,  Mr.  Kenyon  and  Mr.  Hollist  for  Bennet.  At  the 
tune  of  this  argument,  the  reporter  was  absent,  but  he  has  understood 
that  the  authorities  principally  relied  upon  were  as  follow :  —  On  the 
part  of  Bennet  —  To  prove  that  where  an  estate  is  suffered  to  descend 
to  tbe  heir,  though  charged  with  the  payment  of  debts,  the  produce 
is  legal'  assets,  were  cited  FrcemouU  v.  Dedire,  1  P.  Wms.  429. — 
Blotch  V.  Wilder,  1  Atk.  420.  —  Allen  v.  Heber,  2  Strange,  1270. 
1  Blackst.  R. 22.  — Pre.  Ch.  127.  136.— -They  contended  that  it  was 
necessary,  in  order  to  make  the  produce  of  the  estate  equitable  assets^ 
that  the  descent  should  be  broken,  Flunket  v.  Penson,  2  Atk.  290.  and 
that  it  was  not  broken  in  this  case,  Co.  Lit.  112.  —  that  the  statute  of 
fraudulent  devises  did  not  affect  this  case,  for  the  exception  in  the  sta- 
tute was  only  where  there  was  a  devise  to  a  stranger  for  the  payment  of 
debts,  in  which  case  the  produce  was  equitable  assets ;  but  where  the 
devise  was  to  a  stranger,  not  for  the  payment  of  debts,  tlie  assets  were 
legale  not  equitable;  and  said  that  it  was  decided  by  Lord  Hardxvicke  in 
Prowse  V.  Abingdon,  I  Atk.  482.,  that  money  arising  from  the  sale  of 
land,  under  a  merepoxoer  to  sell,  was  legal  assets.  —  The  counsel  for  the 
plaintiff  insisted,  that  in  this  case  the  descent  was  broken,  for  that  was 
the  effect  where  there  were  any  circumstances  to  qualify  the  descent ;  to 
prove  this  position,  they  cited  Britain  v.  Charnock,  2  Mod.  286.  Cro. 
Car.  161.  Gilpin  8  case,  f  They  further  cited  3  Wms.  841.  Sir  Charles 
Coxs  case,  to  prove  that  this  money  would  be  equitable  assets,  and 
introduced  Dyer,  371.  A.  — Pit  v.  Pelham,  Sir  Thomas  Jones,  [*]  26.  [  «1S7  1 
I  Leon.  220.  as  to  the  effect  of  such  powers ;  but  principally  relied  upon 
the  case  of  Silk  v.  Prime,  before  Lord  Camden,  on  appeal  from  tbe 
Rolls,  8th  March,  1768.  (4) 

f  In  JTargrave  y.  ThidaU  (S)  July  9.  1 753»  Lord  ffardwicke  held  an  estate  cham4 
by  wiU  with  payment  of  debts,  though  it  descended,  subject  to  the  charge,  to  an  infint 
bar,  was  eqiidtablc  assets,  and  should  be  sold  immediately  without  the  parol  demur- 
ring (3),  the  same  as  if  it  were  devised  to  be  sold,  though  the  descent  was  not  broken  ; 
for  it  descended  subject  to  a  trust  for  the  creditors.  He  therefore  decreed  the  estate  to 
the  heir  in  trust  for  the  creditors,  and  that  it  should  be  sold  and  the  infants  should 
convey  when  they  came  of  age,  unless  they  should  shew  cause  to  the  contrary ;  in  the 
mean  time  her  purchasers  to  hold  and  enjoy. 


(3)  See;»er  Lord  Eldon  C.  7  Ves.  322,  323. 

is)  The  point  made  in  Pope  v.  Gwynn,  as  to  wheUier  the  parol  should  demur,  seems 
to  oav»  been  determined  by  this  case  of  Hargrove  ▼.  TyndaL  See  8  Ves.  30.  and  tbe 
note  dMK. 

Ibe  third  edition  of  these  Reports  states  a  case  of  Kent  v.  CS^  before  Lord  ffard- 
mfkktt  aod  appears  to  state  some  observations  as  coming  from  that  great  judge,  which 
certainly  are  quite  contrary  to  the  sentiments  of  the  greatest  judges  since  hi*  time.  See 
7  Vni.  385.  sad  8  V«b  30. 

(4)  Videpoftea,  p,  138.  note;  and  8  Yes. 28.  note*  Alto,  ftpe  j,  Guyrm,  before 
1m1  ThurUw,  stated  ibitU  from  K.  L. 

Lord 
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CaS£S   AbGUEI)   and   DfiTCRMlkkD 

'  Lord  Chancellor  ordered  the  cause  to  stand  over,  and  it  came  onhow 
for  judgment. 

Ltord  Chancellor.  —  I  am  of  opinion  with  the  late  Lord  Chancellory 
that  these  are  equitable  assets.  There  are  some  intermediate  f  cases, 
between  the  old  and  modem  adjudications,  by  which  it  has  been  de- 
cided, that  assets  to  be  sold,  should  be  considered  as  if  they  were  already 
personal  estate,  and  must  go  in  a  course  of  administration.  There  must 
ne  a  mistake  in  the  case  in  1  Atkyns,  420.  for  it  was  always  held,  that  an 
estate  devised  to  an  executor  to  sell,  was  equitable  assets. 

His  Lordship  here  stated  the  case.  —  The  devise  in  the  present  case 
is  tantamount  to  giving  the  executor  a  power  to  sell,  and  ta  apply  tbe 
money  to  the  payment  of  debts.    It  struck  me,  at  first,  it  shoiudbeso 
construed-     The  cases,  Dyer,  371  •  —  2  Leo.  220. —  T.  Jones,  25*  are 
stronger  than  the  present  case,  where  there  is  rather  an  express  inten- 
tion Uiat  the  estate  shall  be  sold,  and  the  debts  paid,  than  a  devise  to 
sell;  but  I  think  the  difference  is  not  very  material.    In  givine  tiii^ 
opinion  I  have  several  dicta  to  encounter ;  1st,  That  the  descent  is  act 
broken,  {5)  and  for  this  has  been  cited,  Co.  Lit,  112. ;  but  this  I  think 
Extraordinary,  as,  in  the  very  next  page,  113,  the  very  idea  is  exprefltely 
stated,  that  where  there  is  a  power  to  sell,  the  vendee  is  in  by  Uie  de- 
visor, by  which  it  appears  the  descent  is  broken.    It  is  also  argued, 
that  the  fee  descends  in  the  mean*  while  to  the  heir  till  the  power  is  exe- 
cuted, but  in  the  same  page  of  Co.  Lit.  it  is  said  there  is  no  difierence 
between  a  power  and  a  devise  to  sell  in  this  respect,  and  the  whole  ar- 
gument turns  on  another  point,  namely  the  inconvenience  of  a  power 
compared  with  a  devise,  for  that  if  it  be  a  devise  to  several  to  sell,  thie 
survivors  can  sell  the  estate ;  but  if  it  is  a  dry  power,  the  death  of  one 
'extinguishes  it. -^  I  think  Uie  descent  is  broken,  and  that  these  are 
cfouitable  assets,   on  the  authority  of  Sir  Joseph  Jekyty  S  Wins.  841  • 
where  he  held  the  equity  of  redemption  of  a  mortsaced  term,  to  be 
(^  *138  ]      equitable  assets.  [*]     The  doctrine  of  Sir  Joseph  Jehyly  in  that  case,  is 
the  very  spirit  of  the  statute  of  fraudulent  devises ;  which  applies,  not 
only  to  dispositions  which  break  descents,  but  to  any  charge.    The  prac- 
tice of  the  court  of  equity,  that  the  division  among  crecutors  should  b0 
pari  passu,  was  well  known  at  the  time  of  that  decision. —  There  is  no 
light  in  which  it  is  possible  to  set  this  devise,  that  will  not  shew  the 
property  to  be  equitable  assets.    The  only  matter  urged  was,  that  where 
money  to  be  raised  by  sale  of  lands  nvas  given  to  executors,  it  was  made 
personal,  and  must  be  applied  in  a  course  of  administration,  2  Yem.  106.; 
but  that  doctrine  has  not  been  adopted  in  later  times,  and  must  imply 
that  a  testator  meant  differently  in  giving  to  an  executor  than  if  he  had 
given  to  any  other  trustee.    In  Lewin  y.  Oakley^  2  Atk.  50.  Lord  Hard^ 
xjoicke  determined  this  point,  in  the  way  I  now  propose,  that  the  sift 
either  way  did  not  make  any  difference^   In  \  Silk  v.  Prime,  beforef 

I  Such  unong  many  others  are  Ihoee  of  Hbnm  v.  Wiihatn,  I  Chan.  Cases,  248. ; 
Whktwi  ▼.  JJoytU  1  Chan.  Cases,  275. ;  Girlmg  v.  Lee,  1  Vera.  63. ;  Greavet  ▼.  i^wdl, 
S  Vern.  348. ;  the  anonymous  case,  2  Vera.  405. ;  CluUerbuck  v.  SmUh,  Pn,  Ch.  127.  i 
Bicklianh  y.  Freeman,  Pre.  Ch.  136. 

I  SUk  and  others,  creditors  of  Chrisiojther  Thompson,  plaintiffs;  Fnmcu  Frime, 
Bickard  Moxon,  and  others,  defendants. 

Christopher  Thompson,  by  his  will»  daXkd,27ih  December,  1759,  gave  spedSc  parts  of 
his  personal  estate  to  his  wife  and  two  daughters;  and»  after  reciting  that  b«  had,  pro^ 
viously  to  his  intermarriage  with  his  wife,  settled  the  reversion  of  his  fiurm-hottac^  and 
lands,  «nd  premises  in  Ouinewton,  in  tbe  county  of  York,  after  tbe  decease  of  his 


(5)  Lord  Thurlow  never  meant  to  intimate  a  necessity  that  the  descent  shoM  he  hfwkem 
£ee  7  Ve».  328,  233.  and  8  Ves.  30.  y  tt  vide  Ike  fmi  nota  to  tiiia  caser ' 

Lord 


IN  THE  Court  of  Chancers* 

Lior4  Cam^kn^  he  sifled  all  the  cases  and  settled  the  point,  that  the  cir- 
cumstance {[*  j  of  giving  the  real  estate  by  any  means  to  the  executor, 

shall 

motlier,  to  the  use  of  his  wife  for  life,  in  case  she  should  survive  him,  with  remainders 
over,  and  that  the  mother  was  then  living ;  therefore  he  gave  to  his  said  wife,  in  caae  of 
his  death  in  the  life-time  of  his  mother,  an  annuity  of  60/.  during  the  mother's  life^ 
to  be  paid  by  his -executors,  and  he  charged  hb  messuages  and  premises  wherein  he 
dwelt,  and  his  messi|age,  staith,  and  premises  in  the  Hi^  Street  in  Kingston  upon 
Hu&t  *nd  all  his  estate  there,  with  the  payment  thereof;  and  declared  that,  on  the 
deatfi  of  his  mother,  theannuity  should  cease.  And  he  devised  all  his  lands  and  pre- 
miaea  purchased  by  him  in  OutnewUm  to  his  mother,  her  heirs,  and  assigns ;  and  he 
ofdered  and  directed  that  all  his  just  debts  should  be  paid ;  and  in  case  his  personal 
estate  should,  on  account  of  any  losses,  be  rendered  not  sufficient  to  pay  all  his  just 
driita,  k§  duarged  all  kit  mesnutget  and  premises  and  real  estate  whatever  (except  the  lands 
in  OuinemtaHt  settled  on  his  marriage  and  the  lands  devised  to  his  mother)  udth  the 
payment  ofaU  his  just  debts.  And  in  case  his  personal  estate  (save  what  he  had  thereby 
given  to  his  wife  and  daughters)  should  fall  short  in  payment  of  all  his  just  debts,  he 
diracted  that  the  defendants  Prime  and  Moxon,  or  the  surtdvor  of  them  or  his  heirs, 
should  seU  all  his  metsuages  and  estate  in  Kingston  ujxm  Hull,  charged  as  aforesaid, 
with  his  fneMuagfts  in  Wincomelyt  and  his  close  in  Beverley,  and  dl  other  bis  real 
catate  (except  as  aforesaid),  or  such  other  part  or  parts  thereof  as  should,  with  his 
penonel  estate,  be  sufficient  to  pay  all  his  just  debts,  and  to  apjdy  the  money  arising 
therefrom,  together  with  the  money  arising  from  his  personal  estate,  for  the  jtayment  <f 
all  his  juat  delUs.  He  gave  all  the  surplus  money,  arising  as  well  from  the  sale  of  all 
or  any  part  of  his  real  estate,  as  also  from  his  personal  estate,  to  his  wife  and  two 
dMurfiMta,  and  derised  to  them*  all  his  estate  which  should  not  be  sold  for  payment 
of  hia  driMs,  and  appohited  Prime  and  Moxon  executors. 

TUs  came  was  first  heard  at  the  Rolls,  16  &  17  June,  1766,  when  the  late  Sir 
Thameu  Sewell  determined  that  the  assets  arising  from  the  sale  of  the  estate  were  to  be 
coniidered  as  equitable  assets,  upon  the  ground  that  the  devise  was  to  the  executors 
etnd  tkeit  kdrs,  observing,  at  the  same  time,  that  it  would  be  otherwise  if  the  devise  had 
been  merely  to  the  executors.  He  said,  by  this  devise,  the  descent  was  broken  at  law. 
and  the  <MUy  special  circumstance  was,  that  of  the  trustees  and  their  heirs  taking  the 
real  togBtiier  with  the  personal  estate.  From  this  decree  there  was  an  appeal  to  the 
Lord  Ciancettor,  who  on  the  8th  of  March^  1768,  affirmed  the  same,  and  ^delivered  a 
Tery  daborate  argument,  to  the  following  purport,  of  which  the  reporter  has  been  so 
fortunate  aa  to  obtain  a  very  accurate  note. 

Lord  Cftonedlsr.  —  When  this  appeal  was  argued,  I  thought  the  question  depended 
ao  mudi  upop  the  general  doctrine  of  legal  and  equitable  assets,  that  I  desired  time 
to  look  into  the  cases,  to.see  what  general  rules  had  been  established  upon  that  subject ; 
Ibr  all  doubtful  points  are  decided  by  an  application  of  general  principles  to  the  par- 
ticular case. 

Where  trustees  for  the  payment  of  debts  are  made  executors,  the  printed  cases  had 
i«W  tfie  assets  to  be  legal.  Tliis  caused  me  to  doubt,  because  T  had  always  under- 
stood  die  doctrine  of  this  Court  was  the  reverse,  and,  therefore,  I  thougl^t  ii. necessary 
to  UmIl  beck  to  the  origin  of  this  business,  and  to  fix  the  principle. 

Whiere'an  eitaie  is  £vised  to  trustees  for  the  payment  of  debts  generally,  it  has  long 
been  die  oonilant  practice  of  the  Conrt  to  pay  all  the  debts  pari  passu.  This  is  declared 
in  the  eaae  of  JFoolesioncroft  v.  Long,  1  Cha.  Ca.  32.  And  the  same  is  again  laid 
down  in  9  C6a.  Ca.  54.  Anonymous. 

As  die  money,  in  these  cases,  never  reaches  the  hands  of  the  executors,  no  action  lay ; 
end  fSiie  Creditor  was  obliged  to  come  into  this  Court  for  sjtisfaction. 

Whereupon,  equity  not  being  tied  down  to  the  rule  of  law,  introduced  a  new  method 
of  administrBtion.  And  seeing  the  testator  had  made  no  distinction  between  the  dif. 
ftrence  of  securities  given  for  the  payment  of  debts,  the  Court  conceived  that  the  testator 
It  to  do  equal  justice  to  all  his  creditors. 

Nor  did  the  Court,  in  this  req>ect,  do  any  injury  to  specialty  creditors.     For,  though 

tates  are  assets,  at  law,  to  pay  such  debts,  yet  the  creditor  might  be  defeated  by 

Aft  driitor's  will,  or  die  heir*s  aUeuation.     So  that  where  the  will  had  set  avde  the  law, 

equity  would  have  forgot  its  own  principle  of  equality,  by  giving  a  priority,  which  the 

tititer  had  not  done ;  —-all  debts  being  equal  in  conscience. 

Upon  this  ground,  the  statute  of  fraudulent  devises  allowed  devises  for  the  payment  of 
debts  to  be  gi&od,  though  the  act  annulled  every  other  devise  to  the  prejudice  of  specialty 
creditors. 

Tins  I  consider  aa  a  parlianientary  approbation  of  equitable  assets,  which,  standing  as 
it  does,  upon  such  ground  of  justice,  the  testator's  intention,  the  rule  of  equality,  and 
the  sanction  of  the  legialatiira,  ought  always  to  preponderate,  in  a  doubtful  case ;  and  Sir 
Joseph  JekyCu  opinion  in  Cbce's  case,  3  Wms.  344.  should  be  always  remembered,  who 
#aid»4M  would  ahrm  do  his  utmost  to  ei^tend  |h«  rule. 

Where 
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Cases  Arousd  akd  Betermimed 

shall  not  occasion  the  produce  of  it  when  sold,  to  be  appli^  as  it  would 
in  [*3  the  ecclesiastical  court,  but  it  must  nevertheless  be  considered 

Where  the  trustee  is  not  executor,  the  case  is  clear. 

Where  the  land  is  charged  with  the  debts,  it  is  clear  likewise.  (6) 

But,  where  the  testator  put  the  trust  into  the  executor's  hands,  there  waai 
doubt,  how  to  distinguish  the  capacities  of  the  two  chandars :  as  executor,  the 
were  legal ;  as  trustee,  they  were  equitable. 

Hie  ULW  had  determined,  that  where  llmd  was  devised  to  be  sold  by  execuion>  or  de- 
vised to  executors  to  be  sold,  in  both  cases  the  assets  were  legal.  —  In  tfaia  m|ieol^  the 
law  made  no  difference  between  the  interest  and  the  power,  and  that  it  eridenC  Any 
person  whQ  will  peruse  Co.  Litt.  112.  b*  115.  a,  with  any  attention,  will  be  of  Aat 
opinion,  and  all  the  cases  in  Ro.  Abr.  under  that  head,  speak  the  same  langu^pB. 

These  kind  of  devises  had  been  so  frequent  at  law,  and  the  determination  ao  vmianti, 
that  they  seemed,  for  a  time  to  have  overpowered  the  courts  of  equiQr ;  for  I  find  that 
almost  all  the  printed  cases  followed  this  rule,  and  made  the  assets  lej^. 

So  is  Girling  v.  Lee,  1  Vem.  63.  Anonymous,  2  Vem.  13X,  GreoMt  and  PomtB, 
2  Vem.  249.  Two  strong  cases  in  Free.  Chan.  CluUerbuck  v.  SmUh^lYi^  Mdkmm  ▼. 
Freemafit  136.     Btmbury,  559.     Lord  Matham  v.  Harding. 

Lord  JTtng,  in  the  case  of  IFalker  and  Meager  [2  P.  W.  549.]  Moa.  SOi.  which  I 
don't  well  understand,  avoided  the  point. 

These  authorities  did  perplex  me  exceedingly ;  for.  I  had  all  my  time  takan  k  i»r 
granted  that  the  rule  here  was  otherwise. 

At  last  I  find  this  note  in  Mr.  7racy*s  book,  Lewm  v.  OalcUy,  2  Atkym,  p.  50. 

July  26th,  1740.   "  Devise  to  trustees  for  payment  of  debts,  and  the  same  p 
*'  made  executors. —  The  assets,  said  the  Court,  shall,  notwithstandin|^  be 
**  and  not  legal.     There  are  cases  in  Vernon  where  it  is  held,  that  debts  in  aadi 
**  shall  be  paid  in  a  course  of  administration,  but  the  modem  lesoUitioDa  iuno 
«*  otherwise.** 

I  sent  to  the  Register's  book,   and  find,  that  was  the  very  point  of  the  cauae^ 
upon  the  Master's  report.  Lord  Hardwicke  determined  that  the  sinqfile  contzact^  and  the 
specialty  dd>ts  should  be  paid  pari  patnu 

^The  words  of  the  will  were :  Testator  devised  his  estate  to  A.  and  A  and  their  hcvtt 
in  trust  to  sell  the  same,  and,  thereout,  in  the  first  place,  to  pay  his  debts,  and  appetnled 
tliem  executors. 

And  now,  I  think  the  old  rule  is  overthrown,  and  that  wherever  the  land  itsdf  la  d^ 
vised  to  the  same  persons  who  are  executors,  the  assets  will  be  eqiytable. 

And  I  hold  the  case  to  be  the  same  whenever  the  land  is  devised  to  them*  or  tatkem 
and  their  heirs,  for  in  both  cases  they  are  equitable  trustees.  The  descent  it  btUmt  (7) 
and  the  specialty  creditors  have  lost  their  fund. 

And  I  can  h«rdly  now  suggest  a  case  where  the  asseta  would  be  legal,  but  whet%  the 
executor  has  a  naked  power  to  sell  qud  executor. 

What  I  have  said  shews  that  this  Coiut  has  justly  a  partiality  and  predilection  to  equi- 
table assets,  which  ought  to  tiurn  the  scale,  in  all  cases  where  the  matter  hanga  in  equal 
balance. 

This  disquisition  is,  therefore,  not  proper,  though  it  must  be  admitted,  that,  in  the  |»ie> 
sent  case  the  trustees  and  executors  have  no  more  than  a  naked  power ;  for  notfaiiig  is 
devised  to  them,  and,  therefore,  the  doctrine  I  have  laid  down  is  not  directly  i^pplicaUe 
to  this  case ;  but  two  rules  are  obtained. 

1.  It  is  a  good  rule  of  expounding  wills,  to  make  them  speak  in  favour  of 
assets,  if  it  may  be  done. 

2.  That  if  you  can  lodge  the  assets  in  the  hands  of  the  trustees,  the  Court  wiD 
put  them  in  the  hands  of  the  executors  j  and  when  one  person  is  invested  with  bolh  efaa- 
racters,  the  trustee  shall  be  preferred. 

To  come  to  the  case. 

1 .  The  testator's  will  does  most  emphatically  direct  the  payment  of  all  his  just  dabla. 
I  can  never  think,  that  a  man  who  does,  rqpeatedly,  and  so  anxiously  provide  for  the 

payment  of  ally  could  ever  mean,  by  legal  preference,  to  pay  some,  and  leave  the  lest 
unpaid.  ; 

2.  The  power  is  lodged  not  in  executors  solely,  but  in  them  or  tk€ir  knrSi  and  ie 


(6)  See  the  references  in  the  first  note  to  the  principal  case^  and  Hargrane  v.  J)^mdai, 
anteoj  in  Mr.  Brown's  note. 

(7)  But  it  is  the  same  as  to  a  mere  charget  where  the  deMient  is  not  broken  ;  ^Ikmin^ 
iention  is  the  main  thing,  "  It  wotild  be  more  accurate  to  ^y,  that  it  must  appear  i^oii 
«  the  will  that  the  testator  meant  the  descent  to  be  broken.'*  Per  Lord  £Um%  C 
7  Ves,  32*. 

13  •• 


IK  THB  Court  of  Chakcbry. 

as  equitable  asseU.  —  The  decree  is  right,  and  must  be  affirmed :  — -  As 
it  hiqBpeiiB  other  creditors  have  obtained  f  similar  decrees  as  to  this 
reiy  eitate,  which  stand  unimpeached.  Decree  affirmed.  ^ 

dear  thst  tiie  money  oould  nerflr  be  aSKts  in  the  hands  of  the  executor's  heir,  nor  could 
the  credHor  ever  manfuin  his  action  against  such  heir. 

Nor  is  it  any  answer  to  this  objection,  to  say,  that  the  word  heir  is  inserted  by  mistake, 
or  to  be  resembled  to  those  Cises  where  personal  estate  is  given  to  a  man  and  his  heirs, 
or  reel  eetste  to  a  man  and  his  executors. 

In  iheee  eaees,  the  subject  matter  of  the  devise  points  out  the  proper  succession,  and 
the  UHrel  will  is  nonsense. 

Bat  hese,  the  word  heirs  has  a  useful  and  proper  meaning,  for  it  converts  the  executor 
into  a  trustee,  and  makes  the  assets  equitable,  which  is  a  favourite  point  in  this  Court. 

But  it  has  been  said,  that  the  testator  has,  here,  united  both  funds  together  in  the  hands 
of  his  trustees  and  executors,  and  therefore  both  must  be  one  consolidated  fund,  to  follow 
the  same  course  of  administration. 

For  the  words  are,  that  they  shall  apply  money  arising  from  the  real  estate,  together 
witk  the  monjes  arising  from  his  personal  estate,  to  pay,  &c 

The  answer  is,  that  in  all  cases,  where  the  trustees  and  executor  are  one  person,  the 
funds  are  consolidated  in  the  same  manner  —  for,  out  of  both,  he  is  to  pay  all  his  debts. 

But  the  course  of  administration  is  different,  and,  by  that  very  method,  it  is,  that  the 
Court  iieaabled  to  pay  all  the  debts  without  distinction,  as  far  as  the  assets  will  go,  and, 
by  maffriialHng  both  kinds  of  assets,  makes  them  amicably  combine  to  answer  the  full  in* 
tentiom  of  the  testator. 

5.  This  is  the  case  of  a  charge  upon  the  lands. 

llwy  ere  devised  to  the  testator's  wife  and  daughters  subject  to  this  charge. 

la  liSB  respect  it  is  a  trust,  and  no  more  to  be  sold  than  what  is  necessary  for  this 


The  power,  then,  to  sell  ia  merely  consequential,  the  testator  having  named  the  exe^ 
cotor  £ar  this  purpose.  Hie  Court  would  have  compelled  the  devisees.  —  Whoever  sells 
to  serisfy  e  charge  must  be  a  trustee,  because  a  charge  is  a  trust. 

To  make  Ais  still  clearer,  \ 

HiereBts  and  profits  in  the  hands  of  the  devisees  are  assets  before  the  sale.  L^sl 
■sent  Aty  cannot  be,  for  the  executors  have  no  right  to  receive  them.  They  must  there- 
isre  be  eqaitable  assets. 

Amd,  if  it  be  once  admitted  that  any  one  part  of  the  land  is  equitable  assets,  the  whole 
most  be  the  same^  for  the  trust  is  one  and  the  same  trust  throughout 

Decree  affirmed, 
f  lltttK  other  causes  had  been  heard,  twe.  Spencer  v.  Moore,  before  Lord  Hardimcke  ; 
Mkei  V.  Jfaore,  before  Sir  J6kn  Strange ;  and  Yard  v.  Moore,  before  Lord  Northington, 
Mpen  iWe  wy  will,  end  the  i|uestion  cutermined  in  the  same  manner  with  the  present. 

I  The  case  of  Barker  v.  Boucherf  which  was  on  several  times  at  the  Rolls,  but  par- 
ticularly, as  to  this  point,  on  the  15th  day  of  July,  1784,  was  thus:  Robert  Burton 
hk  will  containing,  among  other  things,  the  following  direction  :  <<  As  touching 
all  toch  real  and  temporal  estate,  as  it  hath  pleased  Almighty  God  to  bestow  upon  me, 
I  pft  and  dispose  thereof  as  followeth ;  first,  my  will  is  that  my  debts  and  funeral 
eiBinees  be  paid  and  discharged  by  my  executrix ;  my  will  is,  that  my  executrix  shall 
sdl  three  closes  out  of  my  estate  at  Hettey  called  KhapUm,  Moor  Closes,  to  pay  my 
<*  dehls,"  sad  made  his  wife  executrix.  The  personal  estate  was  deficient,  and,  upon  a 
hfll  ilsd  by  the  plaintiff,  a  simple  contract  creditor,  on  behalf  of  himself  and  the  other 
aiaqiti  eddtnet  ierecUtors,  his  Honour  was  pleased  to  decUre,  that  the  money  produced 
hf  the-SSle^  end  the  intermediate  rents  of  those  closes  ordered  to  be  sold,  were  to  be 
fnnpidiied,  as  equitaUe  assets,  and  ordered  the  same  to  be  paid  pari  patsu,  among  the 
creditan,  wfaedier  by  specialty,  or  simple  contract.  See  to  the  same  purpose,  Batson  v. 
Xtrfl^ysra,  f«L  t.  p.  94. 
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WiBOMAN  [WiRDNAM]  ogaitist  Kent.     [20th  April.'] 

Appeal  from  the  Rolls. 
(Reg.  Lib.  1781.  B.  fol.  295.) 


[S.  C.  2  Dick. 
594.  S.  P.  Wi!' 
HamsY.  Begnon, 
ibid^  595.] 


fllHIS  was  a  bill  by  trustees  o£John  Smith,  to  whom  he  had  con-  There  shall  not 

-■•   reytd.  estates  to  be  sold  for  payment  of  debts^  against  the  defend-  be  an  appeal  or 

moU  tho  purgkisecs  ^f  certain  lots.,  and  against  John  Smith  himself,  re.heering  for 

^  '  ^  fQj.  costs  only. 


140  Cases  Aegued  and  Determikcd 

1782*         ^^  specific  performance  of  this  agreement,  for  the  sale  of  the  premises. 
>_  ^      *      Defendants  oy  dieir  answers,  objected Uiat  the  plaintiffs  couldliot  make 
WiiiDHAM       ft  good  title,  and,  in  particular,,  that  the  terriers,  delivered  by  the 
aMXAst        plaintifi,  were  so  incorrect,  that  several  parts  of  the  lands  could  not 
VLxs^'         be  found  ;  that  other  parcels  were  stated  to  be  freehold,  which  turned 
out  to  be  copyhold ;  and  that  lots  were  terriered  to  them  which  were 
sold  to  ahother  person ;  and  others  not  the  p'roperty  of  J^^Aii  Smithy  but 
[  *141  ]       [*]  of  his  father.     Upon  the  hearing,  it  was  referred  to  the  Master  to 
see.  whether  the  plaintifi  could  make  a  good  title.  —  Before  the  Master, 
the  several  objections  were  taken ;  but  he,  not  thinking  it  competent 
to  him  to  go  into  them,   the  parties   agreed  to  state  the  facts  in  a 
paper    to    accompany  his    report,   that  plaintiffs  could  make  a  good 
title ;  and  a  decree  was  made  for  a  specific  performance ;  and,  as  to  the 
lands  terriered  to  defendants,  but  which  had  been  sold  to  one  Povey^ 
that  the  plaintiffs  should  procure  Ptyoey  to  release  them  to  the  de- 
fendants,  or  convey  a  like  quantity  of  land,  of  equal  value,  to  the 
defendants,  but  without  costs  on  either  side;     From  this  decree,  the 
i^efendants  appealed  to  Lord  ChanceOori  on  the  ground  that,  /although 
the  agreements  were  entered  into  in  ITTi,  they  were  in  possession  of  no 
part  till  1780,  and  the  plaintifi  had  not  yet  enabled  themselves  to 
complete  their  part  of  the  agreement ;  that,  therefore,  from  the.  dif- 
ference of  value  of  lands  and  inonev,  between  1774  and  the  [time  of 
presenting  the  petition  of  appeal,]  the  defendants  ought  not  now  to  be 
compelled  to  perform  them :  that  the  decree  was  wrong  in  compelling^ 
die  defendants  to  take  other  lands  instead  of  those  terriered  to  them, 
but  sold  to  Povey,  in  case  Povey  should  refuse  to  release  them  (which 
.   as  yet  he  had  only  dope  conditionally, and  the  condition  not  performed); 
,  and,  narticularlv,  that  they  ought  to  have  their  costs,  the  suit  beinff  by 
the  piaintiffii,  who  could  not  perform  their  part  of  the  contract,  and  the 
^  costs  thereof  part  of  the  expence  of  makine  out  the  tide.    And,  this 

seeming  the  serious  ground  (1)  of  appeal,  Lord  Chancellor  dmaimed  it» 
and  affirmed  the  decree  (2);  saying  the  case  in  Vesey,  (OlMfi  against 
Griffith^  1  Yes.  250.).  where  the  appeal  for  costs  was  admitted,  waSf  upon* 
such  an  apjparent  mistake  (3),  Uiat,  upon  motion  before  enrollment,  the 
minutes  of  the  decree  would  have  been  altered;  and  affirmed  the 
doctrine  of  Lord  Har^tvid^tf  in  that  case,  f 

f  There  was  «  case)  Cooper  [Cowptr\  md.'  Scott,  before  Lord  Benlt^  (4%  Nonem~ 
her  1%  1757,  •  rdieariog  after  a  decree  by  Lord  Hardtdcie,  in  which  eosts  came  Id  be 
the  only  matter  in  diipute.  The  question  was,  wheUier  there  could  be  a  rdieaiiii^  for 
costs  only»  aqd  a  di0'eren(;e  taken  at  the  bar,  between  the  case  of  oosCi,  diarged  on  die 
person  (where  it,was  admitted  there  should  be  no  rehearing}  and  costa  out  of  the  estate ; 
^  and  Owen  and  Griffith  was  dted.     Lord  Keeper  said  a  rdiearing  for  posts  only  ought 

not  4b  be  encouraged,  because  they  are  merely  discretionary,  and  depend  on  circum- 
stances, but  thou^t  there  mi(^t,  on  particular  circumstances,  be  sudi  rebearin^cf— He 
^flfinned  the  decree. 

(1)  The  serious  ground  of  appeal,  was  the  difier^t  value  of  l|md  and  xnoncy  betwfefi 
1 7?4  and  1780,  increased  by  the  injury  the  estate  had  received  in  the  mean  tiaae.  Lord 
JUdesdalt^t  MS.  note,  and  note  to  the  third  edition.  It  appears  also,  from  Bey.  Lib. 
that  the  petition  of  appeal  insisted  there  should  have  been  a  reference  for  the  Master  Is 
enquire  whether  the  estate  bad  received  any  and  what  injury  by  the  adverse  poassBioo,&c. 

(2)  **  But  in  case  the  lands  mentioned  to  be  in  the  possession  of  T*  Poocy  were  not 
'*  conveyed  at  the  time  when  the  Master  should  settle  the  conveyance,  it  waa  ordered 
**  that  the  Master  should  settle  what  compenaatjon  ought  to  be  made  out  of  the  purchase 
•*  monies  in  respect  of  such  lands.'*  —  The  deposit  which  had  been  made  by  die  de- 
fendant the  petitioner,  to  be  paid  to  the  plaintiff:     R.  L. 

(3)  Lord  Thurlow,  surely,  could  have  said  no  such  thing;  for  the  report  In  Veser  of 
the  judgment  seems  most  accurate ;  and  Ld.  M.  expressly  says  the  case  j[  which  It  is  rr^njt 
he  had  well  considered)  formed  a  sound  exception  to  the  general  rule.  Besides  tfak  ob- 
servation of  the  Editor,  see  the  decree  actually  inadc  by  Lord  ffixrduieke  on  the  Sppod* 
stated  in  the  Editor's  late  edition  of  Ve$ey,  sen.  1  vol.  1350..  pote.    .See  1  ^i^kn$JLt%^  J 

(4)  1  Eden's  Cs.  Ch,]7.     " 


iM  THE  Court  of  Chancery, 


[♦]  Harland  against  Trigg. 

(Reg.  Lib.  1781.  A.  fol.  S40.) 

TflCHARD  Harlandi  being  seised  in  fee  of  the  manor  o^  Sutton  in  Words  of  [con- 

the  county  of  Yorh^  and  naWng  four  sons,  Philip^  John,  Richard  fidence.]  desire, 

(the  pUiintiffV,  and  Francis  f  by  his  will  in   1747,   devised  the  said  OTr«q«c9tiii 

manor  (with  other  lands)   to  Philip,    the  eldest  son,  for  life,  with  2!?*^,.Tf„n. 

•    tf^-.i.'/?^        11  •*  .  .i         1  •    1  r  1        trust,  must  [not 

remainder  to  nis  tirst  and  other  sons  m  tail  male,  remamder  to  John,  only  attach  on 
tihe  second  son,  for  life,  remainder  to  the  plaintiff  for  life,  remainder  a  precise  sub- 
to  Richard  for  life,  with  like  remainders  to  their  several  first  and  other"  jectof  proper- 
9on^,  and  with  further  remainders  over.    Richard,  the  father,  died  in  7*^^i!*"*  u*** 
1750,  Phil^  entered,  and,  being  himself  also  possessed  of  leasehold  p^^sion^e 
estates  in  Suttony  some  for  lives,  and  others  for  years,  by  his  will,  made  objeeu  of  boun. 
in  the  year  1764,  gave  his  leasehold  estate  for  lives  to  the  trustees'  ty.  (2)   In  thi« 
of  his  mther's  will,  to  the  same  uses  to  which  the  lands  devised  by  case  a  bequest 
the  fibber's  will  were  limited,  so  far  as  by  law  he  could;  and  then'  ^hl^ST****!**^ 
followed    this    clause,  *•  And    all   other  my  leasehold  estates  in  the  ^jWA^will*^ 
*'  parish  or  township  of  Sutton ,  I  give  to  my  brother  «/o^;i  Harland  *«  continue  tbem 
**  for  ever,  hoping  ne  will  continue  them  in  the  family  "     Philip  die  J  "mthefamili/,'* 
in  1766.  John  entered  on  the  estate,  and  died  in  1772,  naving  made  his  (3)  was  held 
wili  and  given  these  leasehold  estates  to  his  widow,  whom  he  made  »"»»*fflcient.] 
^xeicatrix,  and  who  since  married  the  defendant  Trigg.    Richard^  the 
third  son,  file:d  this  bill,  insisting  the  devise  in  Philips  will  subjected 
these  estates  to  the  same  uses  as  those  declared  by  the  father's  will, 
that  he  was,  therefore,  entitled  to  the  next  estate  in  remainder,  and 
praraig  that  it  might  be  so  declared. 

Mr.  Attorney  General,  Mr.  MadocJcs,  Mr,  Ainge,  and  Mr.  Spranger 
contended,  that' John  had  an  estate  only  for  lite ;  they  argued,  that* 
a  request  in  a  will  is  sufficient  to  raise  a  trust,  and  is  equivalent  to  a 
devise ;  for  this  they  cited  Harding  v.  Glynn,  1  Atk.  469. —  The  case 
upon  the  will  of  Wortley  Montage,  in  the  House  of  Lords +, — Richard' 
son  V.  Chapman,  also  in  the  ELouse  of  Lords  (5  Brown's  Parlt.  Cases, 
400.)  and  contended  that,  here,  the  intention  must  be  that  the  estates 
shoidd  go  to  the  uses  in  the  father*8  will. 

JmtA  Chancdlor, — I  have  no  doubt  but  a  requisition  made  with  a 
clear  object   will  amount  to  a  trust.    In  the  case  of  the  Duchess 
£*]  of  Buckingham's  will,   the   words  were  ver)'  gentle,  but  had  a      C  *1^3  ] 
distinct  object.  (4)  But  where  the  words  are  not  clear,  as  to  their  object, 

f  Eari  aiBute  ▼.  Stuart,  5  Brown's  Parlt.  Cases,  534.  [  I  vol.  476^  Toml.  edit] 


Jl)  See  Wynne  v.  ffawkins,  jwst.  179,  &c.  accordingly,  and  also  tlie  refereocce  tlipre 
in  the  next  notes.  " 

(2)  See  per  Lord  Thurhw  afterwards  on  this  decision  of  bis  in  N&wlan  v.  Neitigan; 
poi.  4S1.;  the  references  in  the  above  and  following  note;  and  especially /^rr  Lord 
£klon  C.  in  ffrighi  v.  AtkynSy  Coop.  Ca.  Cb.  1 17,  118. 

(J)  The  decision  in  the  principal  case  has  never  been  disapproved ;  see  Cooper,  Ca. 
Oh.  121,  129. ;  but  Lord  Eldon  C.  found  himself  much  distre^ed  in  the  case  of  Wright 
T.  AtfynM,  by  the  sense  in  which  the  word  **  family"  has  been  applied  in  questions  o( 
this  nature.  See  that  case  on  the  appeal,  Cooper's  Ca,  Ch.  111.  117.  et  seq.  with  the 
refiirenfcs.  All  the  material  cases,  witli  their  distinctions,  will  be  found  by  referring  to 
ff^rightr*  Atkyns  in  its  several  stages.  17  Vcs,  255.  et  seq.  \  Ves.  &  B.  313.  and  Coop,. 
Ca.  Ch.  111.  eiicq.  Abo  in  Pushiian  v.  Filliter,  3  Ves.  7,  &c. ;  Brown  v,  Higgs,, 
4  Ves.  708.  5  Ves.  495.  8  Ves.  561,  &c  ;  H'^yrine  v.  Hawkins f  post.  179. ;  Parsons  v.^ 
Jgaker,  18  Ves.  476,  &C4  Prcvosl  v.  Clarke,  2  Madd.  R.  458.  ;  and  ForUs  v.  ScU, 
3  Mcrivale,  437,  &c.  •  •.    ^' 

(4)  SetiskMalim  v.  A'eis^ey,  2  Ves.  jun.  531,  53^,  533,  &c.    ^    .. 

•     .YJOL.I.  *  I  ^  tjiey 


243  CiBEs  Argued  akd  DeteamiKed 

1782.  ^^y  cannot  raise  a  trust.  Where  this  testator  had  a  leasehold  estate, 
which  he  meant  should  go  to  the  family,  he , has  used  apt  words; 
therefore,  where  he  has  not  used  such  words,  he  had  a  different 
intent. 

Mr.  Mansfield  and  Mr.Uoydy  for  the  defendant,  argued  that  by  the 
word  family,  he  had  not  pointed  out  any  particuliur  branch  of  the 
family;  although  relations  is  a  well  known  technical  word,  fanlilY  is 
not ;  the  devise  would  have  been  satisfied  by  giving  it  to  any  branch  of 
the  family.  (5)  They  further  observed,  that  m  the  former  devke  he 
had  given  the  lands  he  meant  to  go  together,  to  trustees,  in  accurate 
language,  and  that,  if  he  had  intended  these  estates  to  be  under  the 
same  trusts,  he  would  have  used  die  same  words. 

Mr.  Attorney  General^  in  reply,  insisted  here  was  a  manifest  attention 
to  the  object  contended  for  by  the  plaintifi,  from  the  circumstance 
of  the  testator's  passing  by  his  daughters  iemd  giving  it  to  John  Hat' 
land.  This  shewed  tl^t  by  i&rni^  he  did  not' mean  children,  and 
said  that,  if  the  subject  of  tne  devise  had  been  personal  property, 
as  the  goods  in  his  hpuse,  it  would  have  been  sufficient  to  have  mad^ 
diose  goods  heir-looms. 

Lord  Chancellor.  —  I  think  every  will  Ought  to  be  construed  ac- 
cording to  the  intent  of  the  testator,  where  it  can  be  collected.  In 
order  to  make  a  title,  the  plaintiff  states,  that  the  father  had  settled 
his  estates  in  strict  settlement,  and  insists  that  I  shall  understand  tfais 
devise  as  giving  the  leasehold  estates  to  the  same  uses  as  nearly  as 
their  nature  will  admit.  The  testator  gives  other  estates  to  trustees, 
$ubject  to  charges,  to  the  uses  in  that  settlement ;  he,  therefore,  under- 
Stood  how  to  taiake  liis  estates  liable  to  those  uses,  and  intended 
something  different  here.  The  argument  is,  Uiat  there  will  be  part  of 
the  will  ineffectual,  the  words  hoping  that  he  toUl  continue  them  in  the 
Jl^^**^*  the  answer  is -that  the  words  are  precatory,  not  imperative. 
Another  argument  made  use  of  is,  th|it,  if  this  was  furniture,  the 
devise  would  carry  it :  but  if  so,  it  would  be  on  this  ground,  that  he 
recollected  that  the  house  would  pass,  and  meant  the  furniture  should 
remain  attached  to  it  under  all  its  limitations; — that  case  has  pecu- 
liarities that  do  not  occur  here.  It  would  be  a  great  deal  too  much  to 
^e  this  up  as  a  strict  settlement.  I  had  a  doubt  whether  the  family 
X  *1^  ]  L  ^  could  not  claim  some  interest  in  the  subject,  but,  when  I  come  to 
consider,  I  take  the  rule  of  law  to  be  this  —  that  two  things  must  concur 
io  constitute  these  devises,  the  terms  and  the  object.  Hoping  is  m  centra- 
distinction  to  a  direct  devise,  —  but,  whenever  there  are  annexed  to 
such  words,  precise  and  direct  objects,  the  law  has  connected  the  whole 
together,  and  held  the  words  sufficient  to  raise  a  trust,  (6)  but  then  tile 
objects  must  be  distinct :  —  where  there  is  a  choice,  it  must  be  in  the 
power  of  the  devisee  to  dispose  of  it  either  way.  (7)  If  he  had  sold 
these  leaseholds,  the  family  could  not  have  taken  them  from  the  vendee, 
or  if  he  had  given  them  to  any  one  part  of  the  family,  the  otbcrs 
could  have  no  remedy.  (8)    The  will  does  not  import  a  devise,  as  the 

(5)  See  Lord  Etdon  C.*s  obficirations  on  this  case,  Cooper's  Ca.  Ch.  ISl,  192. 

(6)  See  the  references  in  Mr.  Brown's  note  sujtrd,  Mas$ey  ▼.  Sherman,  Ambler,  58a 
^Soa  the  Editor's  references  in  the  former  notes  to  this  case,  &c. ;  Malim  v.  XeiMf, 

8  Ves.  jun.  SS3.  539.  533,  and  the  cases  there  mentioned;  Ptnd  ▼.  Compton,  8  Yb. 
fYS.  380.  Ettideper  Lord  Eldofi  C.  m  Morieev,  Bp.  Durham,  10  Ves.  527.  555, Ac; 
f^  Lord  Hardwkke  C.  in  Madlicot  v.  Bifwet,  1  Ves.  207,  208. ;  et  per  Lord  Eldtn  C 
IS  Ves.  41.  As  to  mixed  cases  of  trust  and  power,  sec  CsU  t.  JFade,  16  Ves.  S7,  Ac 
Shd  Oie  cases  referred  to. 

(^)  €h^vmatt*9  case,  3  Dyer,  3^.  which  case  hgfi  been  eonflnMd  by  Ctimtim  v. 
dw^f  Hob.SJ.    See  Coop.  Ch.  Ca.  117. 

(S)  See  i^Mto  V.  SaltiS  MmMtt,  43f 

wonb 
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wordi  do  oot  clearly  demonstrate  an  object.    I  am  chere£6re  of  opimon,         1782. 
that  (he  bill  must  be  dismissed,  f  (9)  v  *y  ^^ 

Ha&laxo 
-f  A^paMag  to  tl^e  doctrine  of  tbis  caw,  sevt ral  ot^i«ra  hare  been  decided.     Afojon.  t.  agakat 

'L9P>  IV.  8.  Goo.  2.-^  Hands  w.  Hands,    Rolls.  24  June  1782.  —  Wynne  v.  ifau^ims,  T»io«. 

porf.  179,  — Nimlan  ▼.  NdUffm,  jtost.  489.  —  and  Piersnn  v.  (farmet,  post^  rot  2.  p.  38. 
SSe.  wflh  Ae  eases  ^erc  chad,  in  which  the  whole  doctrine  is  investigated.  [See  also 
tlM  Ed&sr's  noies.]  ^ 

(9)  Without  costs.     R.  L. 


Samwrll  against  Wake.  fs.  c.  2  Dick. 

597.] 
(Reg.  Lib.  1781.  B.  fol.  588.) 

SIR  Thomas  Sammell,  by  his  will,  devised  as  follows:  **  I  will  and   In  oiiler  toex- 
**  desire  that  mv  debts  and  legacies  shall  be  paid,  and,  for  that  pur-  onerate  tho  «)er- 
**  posCy  I  charge  all  my  estate  with  the  same,  and  that  it  may  be  more  f*"^  ^^"^"^ 
«  eaaUy  done,Uiajt  Sir  fViUiam  Wake,  and  John  Peach  Hungerford,  (the  ^t  rfd^u 
*^  defendants)  and  their  heirs,  shall  sell  the  estate,  and  apply  the  money  and  legacies,  it 
^  to  the  payment  of  debts  and  legacies,  and  that  it  may  be  lawful  to  them  is  necessary,  not 
^  tOjpfTOtttof  the  rents  and  profits,  or  to  raise  the  money  by  mortgage.**  merely  to 
and,  timjcct  to  the  debts  and  legacies,  he  devised  to  the  piamtiff  (his  .na-  ^^^  Jj*®  J^ 
tural  son)  for  life,  with  remainders  over :  he  then  gave  several  pecuniary  ^m  ^^^  ^^ 
leinicies,  and  gave  the  residue  to  the  plaintiff.     The  plaintiff  filed  this  empttheper- 
biO  to  compel  the  trustees  to  pay  the  debts  and  ^ei;acies  out  of  the  real  sonal  estate. 
estate,  insisting  that  he  took  the  personal  est  ite  exonerated  of  them. 

Mr.  Mansfieidy  Mr.  Madocks,  and  Mr.  HoUict,  for  the  plaintiff,  argued, 
from  the  frame  of  the  devise,  that  the  testaior  seemed  sedulous  to  throw 
the  burthen  of  the  debts  and  legacies  upon  the  rea:  estate,  and  to  ex- 
empt the  persond.  —  They  contended  that  no  reason  was  given,  in  any 
of  the  cases,  for  char/oring  the  personal  estate,  except  that  it  was  the 
prinary  fimd,  and  therefore  to  be  applied,  unless  where  the  testator  had 
Aeink  it  to  be  his  intention  to  exempt  it  and  substitute  another :  but, 
where  such  [♦J  intention  appeared,  tliat  rule  did  not  apply.  For  this  [  ♦HS  Q 
they  cited  Adams  v.  Meyrick,  1  Eq.  Abr.  271. —  Waimuright  v.  Bend- 
Itmes^  2  Vem.  718.  —  Stapleton  v.  Colvile,  Forrester,  202.  —  Kynaston 
T.  Kifnaston.\  —  Philips  v.  Nicholas,  1774,  where  it  was  so  determined 
in  the  case  of  a  widow  with  a  very  large  jomture.  —  Anderton  v.  Cooke  X, 
in  1775,  where  part  of  the  lands  were  ordered  to  be  sold,  to  pay  debts, 
and  the  residue  of  the  personalt  v  given :  the  charge  was  held  to  exempt 
the  personal  estate;  and  HoUiday  v.  Bowman,  6th  December  111^, 
where  WiUiam  Chapman  devised  a  manor  to  trustees,  in  trust  to  sell, 
and  directed  the  monies  to  be  raised  thereby,  to  be  paid  in  di8charg0  of 
all  his  debts,  and  after  payment  thereof,  in  the  first  place  to  invost  the 
rettdne,  and  pay  the  interest  to  his  wife  for  life,  and  tlie  principal,  after 
her  dcfcease,  to  his  nephew,  and,  after  several  specific  and  pecuniary 
legacies,  gave  to  his  wife  all  his  goods  and  chattels,  and  appointed  her 
eaecutrix.  Upon  a  bill  brought  to  establish  the  will,  and  to  have  the 
manor  sold  fbr  payment  of  the  debts,  the  widow  insisting  the  personalty 
empted ;  Lord  Chancellor,  at  first  thought  it  was  not,  but,  upon 
the  cases,  and  especially  that  of  Kynaston  v.  Kynastonj  de- 


ereed  that  the  personalty  was  exempted  from  the  debts,  but  was  subject 
to  lh€  fWneral  expences  and  legacies,.and  decreed  accordingly.    They 

^itmi  post,  p.  4  J7.  n.  t  Stated  pQ$t.  p.  45«.  n. 

1  2  further 
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1782.         further  observed,  that,  in  the  present  case,  the  personalty  was  verjr 
^_r^-i  '      small,  only  about  500/.  and  the  debts  so  considerable,  near  18,000^  that 
Samwxll       they  must  swallow  it  up,  and  render  the  bequest  totally  nugatory,  a  cir- 
against         cumstance  which  had  been  relied  upon  in  the  decision  of  a  similar  casCy 
Waxe.         Bamfidd  v.  fVvndham,  Pre.  Ch.  101.  where  Lord  Chancellor  took  no- 
tice, that  the  debts  were  more  than  the  personal  estate  amounted  to^ 
and,  therefore,  that  the  testator  must  mean  his  wife  to  have  it  exempted 
from  iiis  debts,  or  he  could  mean  nothing. 

Mr.  Nexonham  was  beginning  on  the  other  side,  but  Lord  Chancdlor 
stopped  him. 

Lord  Chancellor*  •»  I  believe  it  is  very  clear  that  here  is  not  enough 
to  exonerate  the  personal  estate.  The  personal  estate  is  the  proper 
fund,  —  in  order  to  exempt  it  the  testator  must  express  his  intent.  It 
is.  not  sufficient  to  charge  the  real ;  but  he  must  shew  that  his  purpose 
is,  that  the  personal  should  not  be  applied.  The  words  to  be  attended 
to  are  those  relative  to  the  personal  estate.  —  He  gives  pecuniary  lega- 
[  *146  ]  cies,  and  then,  by  a  [*  J  very  loose  clause,  gives  the  residue  lo  Sam^ 
HoeU.  I  am  called  upon  to  construe  the  most  large  and  loose  residuary 
clause  that  ever  was  seen  in  such  a  way  as  to  change  the  natural  order 
of  payment.  Where  the  intent  is  strongly  expressed,  and  it  is  for  near 
relations,  old  cases  have  carried  the  matter  further  than  good  sense, 
without  precedents,  would  have  done ;  but  none  of  the  cases  apply  to 
the  present.  Therefore  the  personal  estate  must  be  first  applied  to  the 
payment  of  the  debts  and  legacies,  f 

t  See  Wthb  ▼.  Jonef,  Eaater  1786,  vol.  2.  p.  6a 


ft 

Clivi;  against  Walsh.    [23  &  24  April.'] 
(Reg.  Lib.  1781.  A.  fol.291.  entered  Clive  v.  Lord  CUve.) 

^bl^^JSil  Tr^^  ^^^^  ^^^^  ^^^y  by  ^^8  will,  devised  a  specific  landed  estate  to 

a  m^ntenanoB  trustees,  for  a  term  of  years,  with  reminder  to  his  son  Robert  (his 

for  his  second  second  ^on)  for  life,  with  remainders  over.    The'  trusts  of  the  term  were 

son,  out  of  the  to  raise  a  maintenance  till  21,  then  to  pay  him  an  annuity  of  1000/.  till 

real  estate;  he  he  should  attain  the  age  of  25  years,  when  the  estate  was  to  vest  in  pos- 

afterwards  gave  session,  and  to  apply  the  savings  to  form  a  personal  fund  for  other  pur- 

lSyoi^«r  poses.    He  then  gave  his  personal  estate  also  to  trustees ;  he  gave  to 

children,  with  Robert,  and  each   of  his  younger  sons,  30,000^.  and  to  each  of  his 

maintenances  daughters,  20,000/.  at  25,  in  the  mean  while  to  raise  maintenances  till 

out  of  the  in.  21,  and  from  thence  to  pay  1200/.  per  ann.  to  the  boys  till  25.     Lady 

terest;  the  CUve  filed  this  bill  to  have  the  two  allowances  for  the  second  son  durinir 

aeoond  son  en-    «.•    ^\-^-^„  ° 

tttledtobotfa       his  minority.  n.  •        •      t.-       n 

maintenances.         jLord  LnanceUor,  —  There  is  not  sufficient  in  this  will  to  extract  any 

thing  from  it,  but  what  is  expressed.     The  trust  of  the  term  is  to  raise 
maintenances,  but  there  is  a  further  intent  to  take  the  pr6fits  till  25,  and 
convert  them  into  a  personal  fund  for  other  purposes,  and  to  provide  an 
.annuity  till  that  age.     The  personal  estate  is  to  be  laid  out  in  eood  se- 
curities, and  out  of  it  he  provides  30,000/.  for  Robert,   he  having  then 
*    ,no  otlfOT  younger  son ;  no  interest  is  to  be  allowed,  but  a  maintenance, 
.so  XheX  Robert  was,  as  to  that  maintenance,  in  contemplation,   as  well  as 
the  other  younger  sons.     The  argument  that  he  shall  not  have  this»  be- 
cause he  has  another  provision,  would  apply  equally  to  the  annuiti^, 
froin  21  till  25,  and  no  one  could  say  iie  was  not  to  have  the  two  an- 
nuities.   He  h|M  given  more  by  way  of  maintenance  to  thesqp,  to  whom 
J  he 
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he  has  gtveof  a  lareer  eatate.  (1 )    It  must  be  referred  to  the  Master  what        17  82. 
allawance  should  oe  madei  and  the  rest  must  accumulate  for  the  use  of     ^      ^^' 

Ji09€i'i»  Cuvs 

againsi 
(1)1110  0»int  '<  dedand  that,  acoofding  to  the  true  construction  of  th«  will,  the  Walsb. 

**  iJamtHTwai  entitled  at  well  to  the  prorision  thereby  for  his  maintenance  and  educa- 
**  tion  out  of  the  rents  and  profits  of  tiie  real  Mtates  comprised  in  the  term  mentioned 
*'  for  thoae  purposes,  as  to  the  pnmsions  made  for  his  maintenance  and  education  out 
"  of  the  testator's  personal  estate,  or  out  of  the  annual  dividends  to  arise  therefinom." 
Reg;  UIk 


[•]  Duff  against  Dalzell.  C  •I*?  ] 

(Reg.  Lib.  1781.  A.  fol.  891.    Entered  Dufv.  Wilson.) 

^jIJBSON  Dalzdlf  by  will  had  given  several  shares  in  the  Sun  Fire  wni  made  nn- 

Office,  to  Frances  JbalzeU  his  £iughter,  and,  after  her  decease,  to  der  a  power, 
such  persons  as  she  by  her  will  should  direct.    He  also  devised  real  and  ^^^  ^^^ 
personal  estate  in  Jamaica^  in  moieties,  the  one  moiety  to  Frances  for  ^^^^  ^ 
life,  andy  after  her  decease,  to  such  person  as  she  by  will  should  direct ;  good  execution 
the  other  moiety  to  Robert  in  like  manner.     Frances,  by  her  will,  of  the  power 
reciting  that  of  her  father,  disposed  of  the  Sun  Fire  shares  [and  the  per-  ^uoad  the  per- 
sonal estate  in  Jamaica],  and  also,  by  that  wiU,  devised  the  real  estate,  «>nalty.(i) 
but  the  will  was  not  duly  executed  to  pass  the  .latter,  being  in  the  pre- 
sence of  two  witnesses  only. 

Mr.  Mansfield  insisted  the  power  was  ill  executed,  because  she  had 
given  the  real  estate  to  one  child  only. 

Mr.  Scott  (on  the  same  side)  said  that  it  was  taken  for  granted,  in 
several  cases,  that,  where  the  power  is  to  be  executed  by  will,  it  must 
be  a  will  executed  according  to  the  statute  of  frauds,  for  the  testator 
meant  the  instrument  to  be  such  as  would  dispose  of  the  real  estate. 

Lord  Chancellor  over-ruled  the  distinction,  and  said  the  will  being 
sufficient  to  pass  the  personal  estate,  seemed  a  good  execution  of  the 
power  so  far.  (2) 

(1)  And  so  in  general,  ^ere  there  has  been  an  excess  in  the  execution  of  a  power,  it 
win  yet  be  hdd  good  pro  tanto  ;  i  e.  for  so  much  as  is  warranted  by  the  power.  Her- 
•ry  ▼.  Hervey,  1  Atk.  561.  569. ;  £.  T^ramnel  v.  D.  Jncaster,  2  Ves.  503. ;  Brittow  r. 
Wank,  9  Ves.  jun.  336,  &c. 

(S)  The  decree,  after  a  declaration  as  to  the  Sun  Fire  Office  shares,  **  declared  also, 
«<  ttmt  die  permnud  ettaie  in  question  lying  in  the  idand  of  Jamaica  belonged  to  the  de- 
**  tedant  the  infant.*'  An  inquiry  directed  as  to  what  it  amounted  unto;  and  the 
MaiCcr  waa  ordered  to  appoint  two  proper  persons  to  be  trustees  of  the  [personal]  estate 
in  qucidoD,  and  to  make  a  separate  report  thereof.    R.  L. 


Heath  against  Heath. 

(Reg.  Lih.  1781.  A.  fol.  253.  b.) 

This  stood  for  judgment  on  an  exception  to  the  Master's  report,  v 

T  ORD  Chancellor,' — This  is  a  bill  for  specific  performance  of  an  DstisetoJF.^. 
■"  agreement  for  the  purchase  of  an  estate,  Uie  question  arises  upon  ^.  ^^fj* *****  **• 

or  sons  who 
shsill  attain  21,  but  if  E.  H,  should  chance  to  die  without  son  or  sons  to  inherit,  my  will  is  that  the  son  of 
my  son  W.  H,  shall  inherit.  This  is  a  fee-simple  (1)  to  JIP.  H.  with  an  executory  devise  to  the  ton  of  IT.  U^ 

(1)  But  see  tiie  following  notes. 

.13  the 
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178^  ^c  ^i^^»  whether  tlie  plaintiff*  by  the  will  of  Edward  Heathy  odtp  mkke 
ffood  a  title  to  the  purchaser.  Edward  Heathy  gave  to  WiBi&M  HeaA 
his  son,  all  bis  estate,  until  Edward  Heath  the  plaintiff  should  aittalflL 
his  tLse  of  22  years,  and  no  longer ; —  he  afterwards  says,  iterny  I  giYe 
and  bequeath  unto  Edward  Heath  all  my  messuages  in  HetnhKngian 
and  CUfield^  for  ever,  that  is,  if  he  have  a  son  or  sonst  who  shaU  aUain 
21  y  hutt  if  my  kinsman  Edward  Heath  should  chance  to  die  without  son  or 
sons  to  inherit^  my  will  is  thai  the  son  of  my  son  William  Heath  shall 
[  *14^  ]  [*J  inherit.  The  Question  is,  what  estate  Edward  Heath  the  plaintiff* 
took  by  virtue  of  this  devise.  —  Of  all  the  constructions  which  faaive 
been  put,  there  are  only  two  attended  with  any  probability  of  being 
true.  1.  That  he  had  an  estate-tail,  and  this  is  the  construction  put  by 
the  Master's  report.-  In  order  to  do  thts^  the  words  must  have  been 
understood  as  stopping  at  Edward  Heath,  and  then  *'  for  ever,  if  he 
*^  have  a  son,  &c."  would  be  a  contingent  fee-simple  on  his  having  m 
son  to  attain  21.  If  so,  the  fee-simple  would  never  vest  in  Edward 
Heath,  unless  the  son  should  attain  21  y  during  hb  life,  so  that  at  pfe^ 
Utiit  it  would  be  only  an  estate  for  life.  (2)  —  2.  But  the  words  are  capa^ 
ble  of  a  greater  extension  by  implication  ;  as,  where  an  estate  isgiv^  to 
one  for  life,  but  if  he  shall  die  without  issue  tttale,  remainder  overall 
will  make  an  estate-tail,  and  I  suppose,  by  the  devise  over,  it  was  hdd 
to  be  a  fee-tail,  with  a  contingent  fee  upon  the  clause,  or  a  snbstitutjed 
fee,  in  the  room  of  the  fee-tail.  This  latter  is  so  new  that  I  could  ii6l 
tkdopt  it,  but  would  support  the  Master's  report.  It  appears  the  inleii« 
tion  was,  generally,  to  ghre  the  estate  to  Edward  Heathy  but  that  if  be 
had  no  son.  capc&le  of  inheriting,  then  that  the  estate  which  he  had 
given  absolutely,  should  go  to  anothet  designattion  bf  heirs,  and  thisJi 
the  true  idea  of  an  executory  devise,  which  ts  where  the  testator  glttBl 
absolutely,  but  upon  an  event  to  happen,  gives  to  another  designachrti  of 
heirs.  This  construction  will  carry  into  efle<H  as  many  of  the  wordajnafc 
use  of  to  express  the  testittor's  intent  ais  may  be.  It  would  be  quite 
new  to  sever  the  words  "  for  ever,"  fire,  from  the  gift.  Then  it  is  a 
gift  of  a  fee.  But  what  is  to  be  said  of  the  words,  if  he  shall  hare  a 
iion  who  shall  attain  21  ?  It  would  be  harsh  to  say  they  shall  stUnpend 
the  fee.  It  appears  therefore  that  at  22  it  did  vest  in  Edward^  and  the 
clause  roust  not  be  taken  by  itself  but  as  part  of  the  former, -r  If  he 
shall  have  such  son  ~  but  }f  he  shall  not  — which  I  interpret*^— haTe 
such  son,  then  to  the  son  of  WHliam  Hea4h»  Then  the  effect  wiU  be 
—  that  it  is  given  for  ever,  but  if  Edward  should  die  without  isaoe,  ejr 
the  issue  should  not  attain  21,  then  Over,  tf  this  is  the  true  ecm- 
struction^  it  is  a  fee  to  Edward  Heath  (S),  subject  to  an  execntocj 
devise,  which  he  at  present  cannot  by  any  Conveyance  defeat,  for  p 
court  of  equity  to  compel  a  party  to  take  an  estate  which  it  cannot. war* 
rant  to  him,  would  be  an  extraordinary  proceeding.  (4)  Edxoardy  there- 
fore, cannot  make  a  title,  and  the  exception  must  be  allowed. 

(2)  Tbe  Master  having  certified  that  the  plaintiff  had  ta  estate  in  tail,  this  was  the 
pomt  made  by  the  exception  which  insisted  that  the  plaini^  was  only  tenarUfor  l^e;  and  it 
is  obsenrable  that  tbe  exception  thus  taken  was  aUtnoed^  without  any  declaration  that  the 
party  had  a  fee-simple  subject  to  the  ex6cot6fy  dtfrise.     See  R.  L. 

(3)  The  exception,  which  was  allowed,  insisted  that  the  plaintiff  was  onfy  tmmmtjfr 

(4)  The  Court,  however,  does  not  warrant  «  title  purchased  under  its  dhttieM> 
SMdriv.^Sa. 


IN  THE  COUBT  OF  CHANCERY. 


C*j  FRANCIS  Barker,  Student  of  Wadham  CcUege^  Oxford^ 

Plaintiff; 

ioHN  Vansommer*  a  Silk-throwster,  James  Vansommeb  an4 
Prter  Paui,  Mercers,  Peter  Pritcharo,  Francis  Rybot 
and  OiLESy  personal  Representative  of  —  Alcan  a  Jew, 

Defendants. 

(Reg.  Lib.  1781.  A.  fol.581.) 

DLAINTIFF  wanting  to  raise  a  sum  of  money,  immediately  afler  hii^  Bond,  giwifinr 
^  coming  of  age»  applied  to  Alcan,  a  Jew,  for  that  purpose ;  Aloan  f^  ^^  ^P 
recommended  Priickard.  —  The  plaintiff  told  Pritchard  he  was  of  age,  |"  "^  ^^^ 
and  wanted  1500/.  Prt^ar</ told  hifn  that  Vamommer  and  Paul  would  l^bedd^^^ 
let  him  have  goods  to  that  amount,  which  he  mieht  afterwards  dispose  up,  upon  pty- 
of.  —  Upon  Pritchard  applying  to  Paul^  Paul  tooK  some  days  to  enouire  mentof  tiiensii. 
into  phuntiff's  circumstances  and  age,  and  was  then  satisfied;  the  plain-  fctUyniifd. 
tiff  was  entitled  to  an  estate  of  1200^  in  reversion,  and  likewise  about 
0000^  in  money.  Vamammer  and  Paul  agreed  to  let  the  plaintiff  have 
silks  to  the  amount.  The  plaintiff  went  to  choose  the  silks,  and  Alcan 
attended,  recommended  some  silks  and  objected. to  others —  Varuommer 
and  PoMd  packed  up  silks  to  the  amount  of  2224^.  and  desired  the  plain- 
tiff to  take  them  all  r-the  plaintiff  gave  a  note  as  follows :  '*  I  promise 
**  to  pay  to  Messrs.  Vaiuommer  and  Co.  or  order,  the  sum  of  2224/.  oq 
**  the  ISth  day  o£  Decemkery  1778,  for  value  received,  this  14th  day  of 
''  Dtumber,  1777,  by  me  F.  Barker,  of  Wadham  College,  Oxford:* 
The  silks,  amounting  to  1777  pieces,  were  sent  and  delivered  to  Alcan,' 
by  the  plaintiff's  directions,  Mean  introduced  Rybot  as  a  person  to  buy 
the  ailks.  E/fbot  offered  lOOtf.  for  all  the  silks,  or  700/.  for  the  plain 
ones  alone —  both  these  were  rejected,  but  the  plaintiff  afterwards  sold 
him  part  of  them  for  600/. ;  the  remainder  were  taken  away,  and  put  up 
to  auction,  without  plaintiff's  knowledge,  and  bought  in  by  Ri/kot  for 
1991*  —  The  promissory  note  was  afterwards  indorsed  to  the  defendant 
John  Vantommer,  by  the  defendants  James  Vansommer  and  Paul,  in 
payment  of  a  balance  of  824*/.  due  from  Vansommer  and  Paul  to  John 
Fanmmmer,  and  John  gave  his  note  of  hand  (not  negociable)  for  the  re- 
mainder of  the  2224/.  —  The  bill  was  brought  to  compel  the  defendants 
to  deliver  up  the  plaintiff's  promissory  [*  j  note,  upon  payment  of  what  r  •250  i 
the  silks  really  produced  upon  sale,  &c.  John  Vansommer  by  his  answer 
says,  that  the  promissory  note  was  indorsed  to  him,  upon  a  balance  of  an 
account  then  subsisting  between  him  (as  a  silk-throwster)  and  the  other 
defendants  James  Vansommer  and  Paul,  and  denies  any  notice  of  fraud* 
or  any  dealings  with  Pritchard,  Rybot,  or  Alcan,  James  Vansommer  and 
Peter  Paul,  by  their  answer,  deny  any  knowledge  of  the  circumstances 
previous  to  the  24th  December  1777  —  say  that  Pritchard  then  applied 
to  the  defendant  Paul  for  some  silks,  that  the  defendant  Alcan  chose  the 
ailka;  admit  the  note,  say  that  the  silks  were  in  good  condition,  and 
sold  at  a  fiur  price,  deny  all  knowledge  of  the  suMequent  transactionf 
with  Rybot;  say  they  do  not  know  what  became  of  the  silks  after* 
wards;  that  tbe^  never  promised  the  plaintiff  not  to  nesociate  fbi 
note,  that  they  indorsed  it  in  payment  of  824/.  to  John  VansomiuBri 
and  that  the  remainder  was  made  up  bv  a  note  from  Jolm  Vftnsfm- 
jNsr.  By  their  further  answer  they  say,  that  all  the  old  iashioi^ed  id^ 
were,  on  that  iiccount,  sold  considersSbly  under,  prime  cost.  —  Fra}904 
JRybqi,  \y  his  answer,  admits  that  he  was  sent  to  by  Al^an  to  see  4^^ 
aiiks,  that  the  ^ext  day  he  saw  Akan  and  Pritchard^  and  offieare^  1009^ 
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1782.        for  the  whole,  which  was  refused,  that  he  afterwards  bought  part  for 

^     \^'     700/.  and  j>aid  it ;   that  700/.  was  the  full  value  of  what  ne  bought ; 
Bakke*.       that  he  understood  them  to  be  the  property  of  tlie  plaintiff,  that  Jhe 
tigainst        afterwards  purchased  more  of  them  for  199/.  —  Alcan,  by  his  answer, 
VAMtoMMst.    i^dmitg  that  he  was  present  at  the  sale   of  the  silks,  that   he.  looked 
6ver  diem  for  the  plaintiff,  that  he  brought  Ri/bot  to  purchJEtse  them; 
ai^s  that  the  remainder  of  the  silks  were  taken  away  by  Rybdiy  in  conse- 
quence of  his  having  advanced  a  further  sum  of  150/.  to  the  p]aintt£ 
.  Mr.  Scott^  for  the  plaintiff,  argued,  that  the  plaintiff  was  entitled  to 

^  the  relief  pr^ed,  and  cited  the  case  of  Cecil  against  Sutton  and  Rqwi^ 

tree,  in  the  Exchequer.  There  the  defendants  supplied  the  plaintiff 
with  goods,  in  order  to  enable  him  to  negociate  a  note.  The  Court 
df  Exchequer  granted 'an  injunction,  till  the  amount  which  the  eoods 
sdld  for  should  appear.  —  In  Lord  Pohoarlh  v.  Coohe^  Lord  Pohoarih 
had  applied  to  Coote  to  obtain  150/.  Cooke  gave  him  60/.  a  eold  watth, 
and  a  Cremona  fiddle  ;  the  Court  ordered  an  enquiry  into  what  money 
Lord  Polwarth  really  obtained  by  the  sale,  and  upon  payment  of  that 
sum,  ordered  the  securities,  entered  into,  to  be  given  up. 

t  *151  ]  [*]  Mr.  Erskine  and  Mr.  IJoydy  for  the  defendants,  contended,  that, 

in  the  case  of  Lord  Polwarth  v.  Cooke  the  transaction  was  merely  bor- 
rowing money,  whereas,  here,  the  contract  was  emptio  Sf  vendiHo,  and 
endeavoured,  by  that  means,  to  distinguish  it  from  the  other  case  men- 
tioned by  Mr.  Scott,  and  also  from  the  case  of  Skyrme  v.  Ryhot,  where 
'Skyrme  was  introduced  by  Lee^  a  broker,  to  Rybot^  to  borrow  m<ney ; 
Rffbot  agreed  to  lend  him  600/.  on  a  bond,  and  warrant  of  attorney  to 
.confess  Judgment.  He  advanced  200/.  in  cash,  and  the  remainder  in 
gJDods.  The  decree  was  to  take  an  account  of  the  money  really  and  bona 
fide  advanced  or  paid,  for  tlie  use  and  benefit,  or  which  had  come  to  the 
hands  of  the  plaintiflfe,  and,  uponpayment  thereof,  the  bond  and  warrant  of 
attorney  to  be  delivered  up.  —They  cited  the  Duke  of  Aneaster  v. Picket, 
where  jewels  were  sold  by  Picket  to  the  Duke,  who  sold  them  again  for 
less  money,  and  the  Court  of  Exchequer  would  give  no  relief. 

Lord  Chancellor  stated  the  case.  Upon  these  circumstances,  it  comes 
to  me  to  determine  upon  the  complexion  of  the  transaction.  It  is 
argued,  by  one  gentleman,  that  this  was  a  mere  sale,  that,  therefore,  the 
Court  cannot  look  into  it.  I  allow  that,  if  this  was  in  the  common 
course  of  trade,  it  would  be  so.  That  was  the  reason,  upon  which  the 
Court  of  Exchequer  refused  relief  in  the  Duke  of  Ancaster's  case.  But  I 
)Eun  to  enquire  whether,  under  the  mask  of  trading,  this  is  not  a  method 
of  lending  money,  at  an  extraordinary  rate  of  interest.  There  is  no 
doubt  that  if  thev  had  talked^  of  this  as  a  loan  of  money,  there  would 
have  been  an  end  of  the  case.  The  question,  then,  is  only  whether 
there  is  any  method  of  shewing  the  Court  that  they  meant  so,  short  of 
their  treating  of  it  as  such,  in  plain  language.  —  Tiiere  is  not  a  doubt, 
that,  in  this  case,  the  transaction  was  merely  for  the  purpose  of  raising 
mone^,  to  supply  the  necessities  of  this  young  man.  Do  they  deny 
knowing  the  goods  were  to  be  sold  ?  I  take  it,  therefore,  as  an  ad- 
vancement ofgoods,  instead  of  money,  to  supply  his  necessities.  It  is 
a  question  of  more  difficulty,  what  is  the  sum,  of  which  the  account  is 
to  be  taken,  whether  the  value  of  the  goods,  or  the  sum  really  made. 
In  the  case  in  Eq.  Abr.  91.  the  Court  thought  proper  to  charge  the  per- 
son only  with  what  he  really  made  of  the  goods,  and  this  is  the  proper 
rule ;  for  the  person  advancing  the  goods,  knows  they  are  not  to  be 
'sold  in  the  shop,  but  in  the  lump,  at  a  different  kind  of  market^  and 
^tiiat  what  can  be  got  for  them,  in  that  way,  is  all  that  wiU  redound  to  the 

[  *152  ]      benefit  of  the  party  to  whom  they  are  advanced ;    this  lays  [•]  out  <rf' 
the  case  the  vahie  tney  were  of,  to  be  sold  in  ^e  shop.     His  LordiJiip 
directed  an  account  of  what  silks^came  to  the  hands  o(  Rybot,  and  un- 
der 
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cler  what  contract,  arid  with  what  privity,  (1)  and  also  of  the  value  of  1782. 

the  other  goods,  and  an  enquiry  as  to  tne  endorsement  of  the  note  '^  -^  ,_^ 

to  John  Vatuammer,  from  Vansommer  and  Paul,  and  reserved  further  Barkiii 

directions.  agahut 

'(!)**  And  wlietber  the  goods  tnd  silks  sold  under  such  contract  were-seld  for  a  fair 
**  and  reasonable  price ;  and  for  whoae  benefit,  and  on  whose  account,  and  for  whose  be- 
**  hoof  the  same  were  told  :  itMng  into  consideraHon  the  circumttances  and  time  and 
**  place  of  such  sale.  An  arrangement  was  made  as  to  the  balance  existing  between  the 
**  defendants ;  and  the  injunction  was  continued."    R.  L. 


Williams  against  Williams.    [30  April  and  1  Afay.] 

(Reg.  Lib.  1781.  B.  fol.  584.  b.) 

BY  indentures  previous  to  the  marriage   of  Jeffery  fVilliams  and  Covenant,  in  an 
Frances  Jackson  an  infanti  bearing  date  10th  otjutie,  174'5,  it  was  >nf*nfsinar- 
agreed,  that  700/.  advanced  by  Jeffery  fVilliams,  and  700/.  advanced  JJ|^.^what. 
for  Frances  Jackson  by  her  uncle,  who  was  her  guardian,  and  had  not  ever  should 
accounted  for  her  fortune,  should  be  laid  out  in  lands,  which  should  be  come  to  the 
settled  upon  Jeffery  for  life,  with  remainder  to  trustees,  to  pay  40/.  per  ^fe  from  the 
ann.  to  Frances  for  life,  remainder  for  a  term  of  years,  to  raise  600/.  ™?*^2i°r,*J^' 
for  younger  children,  remainder  to  first  and  other  sons  in  tail,  remainder  ^ndby  Ac 
to  daughters,  &c.    In  the  deed,  there  was  a  proviso,  by  which  WiUiams  settlement,  re- 
covenanted  that  all  sums  of  money,  (Src.  whicn  should  come  to  Frances^  strained  to  what 
or  to  him,  in  her  right,  (3)  from  the  mother,  or  otherxvisey  should  be  ap-  "ball  come  from 
plied  or  vested  in  trustees,   to  the  same  uses  with  the  1400/.     The  *^*  mother,  not 
mother,  by  a  deed  29th  December y  1746,  in  consideration  of  love  and  ^Sn^imex- 
affection,  conveyed  an  estate  to  the  use  of  herself  for  life,  remainder  pectedly  from 
to   Thomas  Jackson    (her  son)    in  tail,  remainder,  as  to  a  moiety,  to  other  quar. 
Fmnctfx  for  life,  remainder  to  her  first  and  other  sons,  with  power  of  ters.(j)    To 
revocation.     Thomas^  the  son,  having  become  lunatic,  the  mother,  by  *J*"^  •"  infant, 
her  will,  revoked  the  deed,  and  declared  that  the  trustees  should  stand  aettlraentmust 
seised  for  the  use  of  Frances,  until  Thomas  should  recover  or  die,  and»  be  fair  and  rea. 
after  his  decease,  she  gave  the  estate  to  Frances  for  life,  remainder  to  sonable^andnot 
her  first  and  other  sons.  —  She  died  1754.^ — By  deed,  between  Jef-  tend  to  deprive 
fery  and  his  wife,  31st  March,  1748,  (4)  reciting  that  he  had  laid  out  ^^TLy^     ' 
the  1400/.  and  350/.  more,  he  and  Frances  conveyed  the  lands  so  pur-      "*"  ^  ' 
chased  (5)  to  trustees,  to  the  uses  in  the  settlement,  Jeffery  made  his 
vr \\\y  Sdi  December,  1761,  and  directed  350/.  to  be  laid  out  in  the  pur- 
chase of  a  house,  which  should  be  to  his  wife  for  life,  with  remainder 
among  the  children.  —  He  gave  the  wife  700/.  which  he  desired,  she, 
at  her  death,  would  divide  among  the  children.      He  died  in  1764,  and, 
on  his  death,  the  [♦]  plaintiff  the  eldest  son  of  Jeffery  and  Frances,      [  *153  ] 
became  entitled  to  an  estate-tail  in  the  premises,  subject  to  the  charges. 
Some  other  estates  came,  from  other  quarters,  to  Frances  during  the 
coverture,  and  especially  a  chose  in  action,  reduced  by  the  husband  into 
possession.     And  this  bill  was  filed  by  the  plaintiff,  to  render  all  these 

(1)  And  even  between  adults,  a  release  in  ever  so  general  terms,  with  a  particular 
considerBtion  recited,  will  be  restrained  to  that  particular  subject  which  was  in  the  par- 
ties' Immediate  contemplation.      See  RanuiUn  r.  HyUony  2  Yes.  304.  310.     Vide  also 
1  Vea.  507. 
.    (12)  See  the  notes  to  Durnford  v.  Lane,  antea  106. 

(5).  ^  By  or  under  any  deed,  wiU,  or  other  ad  of  the  taid  Mary  Jackson  her  motherf  or 
olkenmte  howtoever.**     R.  L. 
1758.  R.L. 
Which  were  in  Bv^tvton,  in  the  county  of  Chester.  R.  L.    Vide  the  decree,  post, 

estates 


(4) 
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1782.  estates  subject  to  the  marriage  settlement,  coDtending,  that  thej 
ymmmy0^t^  were  bound  by  the  articles,  and  thai  the  wife  had,  when-  adult,  done 
WiLLUMt      acts  in  affirmance  of  the  settlement,  which  however  did  not  iqppear  in 

HF''^        evidence. 
WiLUAitt.  Mr.  Scott,  for  the  plaintiff,  cited  Cannd  v.  BuckU',  2  Wms.  24.3.  — ' 

Harvey  v.  Ashley  f  S  Atk.  607.  —  Lucy  v.  Moore,  S  Brown*s  Parlt.  Ca. 
514.  and  Durnford  v.  Lane,  (Hill,  1780,  ante,  106.) 

Lord  Chancellor.  —  This  is  a  bill  filed  by  Jefftry  WiQiamSi  the  eldest 
son  of  the  marriage,  to  have  three  different  estates  implied  to  the  uses 
in  the  marriage  articles.  A  residue  of  1600/.  or  upwards,  coming  ta 
the  mother,  an  estate  for  life  given  to  Frances^  by  her  mother,  and 
another  estate  which  descended  upon  her  in  tail.  It  is  impossible  ta 
read  such  a  clause  as  this  in  a  settlement  by  an  infant  without  obsenr* 
ation.  It  was  never  heard  of,  that  a  husband  was  permitted  to  covenant 
with  an  accounting  party  for  an  indemnity.  —  It  goes  to  defeat  any 
claim  upon  her  to  Mde  by  this  settlement,  unless  some  ulterior  act 
has  been  done  by  her  to  connrm  it.  It  is  contended  to  be  the  effect  of 
the  settlement,  to  preclude  her  from  any  thing,  whether  real  or  per- 
sonal, which  should  come  from  any  quarter.  To  bind  an  infant  tbf^ 
settlement  must  be  fair  and  reasonable.  The  estate  of  the  mother  is 
not  bound  by  the  covenant.  Has  there  ever  been  a  case  where  a  con-^ 
tract  has  been  construed  to  bar  an  infant  from  every  thing  ?  On  what 
precedent  could  the  Court  pronounce  it  to  be  right  ?  But  I  do  not 
think  the  covenant  extends  to  it ;  I  think  othemoue  relates  to  the  mother 
only:  if  it  was  to  extend  further,  I  should  think  it  unreasonable.  Sop* 
pose  the  estate  of  the  mother  to  be  bound,  the  other  estate  conies 
aliunde,  and  is  not  bound.  The  estate  given  to  the  wife  for  life,  by  the 
mother,  is  given  to  the  son  in  tail,  —  nothing  could  be  bound  but  the 
estate  for  life,  the  son  takes  his  estate  unfettered,  and  contests  the  will 
as  to  the  life-estate.  The  case  of  Noys  and  Mordaunt  [2  Vem«581.) 
applies  to  it*  These  observations  go  to  dispose  of  his  claims  as  to  tb^ 
real  estates.  But  the  husband  havmg  covenanted  for  himself,  that  what 
[  *154  ]  should  come  to  him  f  *]  should  be  bound  by  the  articles,  (which  he 
might  do)  therefore  the  chose  in  action  must  be  so  applied,  and  also  the 
moiety  of  the  residuary  estate  of  the  mother  The  Master  must  there- 
fore enquire  what  that  was,  that  it  may  be  laid  out  in  land  to  the  trusts- 
in  the  settlement.  Those  trusts  cannot  be  doubted.  It  has  been  en- 
deavoured to  be  argued,  that  the  annuity  and  portions  ought  to  be 
increased  in  proportion  to  the  fund,  but  the  original  settlement  was 
made  with  an  expectation  of  increase,  for  otherwise  the  estate  must 
ruin  itself.  1400/.  to  purchase  an  estate,  charged  with  iOl.per  ann»  and 
600/.  to  be  raised  if  there  was  a  younger  child,  without  prejudice  to  the 
annuity,  an4  which  the  father  might  raise  by  an  antidpation,  —  the 
estate  to  be  purchased,  must  have  been  ruined.  (6) 

(6)  Hu  Lordship  dianissed  the  biU  bo  fiur  as  it  sought  reUef  as  to  the  estates  at  ff,  N, 
Bdektan  and  BotUngUm.  An  account  was  directed  of  JIfary  Jadcwn :  the  mother's  paw 
somI  estate  came  to  the  hands  of  Jejferf  WUliamt,  deceased,  and  of  the  defendant 
Franea  bis  widows  as  $ke  umw  aecutrix  of  the  said  Mary  Jackaon,  &c.  with  the  usimI 
Qirectiocis* 

The  Master  was  directed  to  state  the  amount  of  what  the  defendant  Frtmces  took 
under  the  will  of  her  mother  in  her  personal  estate.  A  reference  was  directed  as  to  what 
was  a  proper  allowance  for  the  nudntenance  and  education  of  the  plaintiff  the  ioftnt 
from  the  death  ctjeffienf  WStianu  during  his  minority,  and  to  make  a  ISbend  aUowanee 
intespect  thereof,  and  for  placing  him  out  apprentice,  and  for  the  maintenance  of  the 
other  children ;  and  to  state  the  same  with  his  opinion  to  the  Court.  The  Couit  d^ 
clared  that  the  amount  of  what  the  Blaster  should  find  the  defendant  Franen  WtUkmu 
took  mdor  her  mother's  wifl  in  her  penonal  ieslate  was  lii^sle  to  the  trusts  of  the  aelifi* 
meat;,  and  tketnaeiker  toes  ^$M  be  deehnd  than  the  raising  the  anmuUsf  or  reni'dkargk 
of40l,  per  annuxn^  the  defendant  Fcances  'WiUiams,  and  thenitn  of  l<X)l^Jhr  tkepat' 
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ff'kirpommgtrekiUirm.     An  inquiry  was  diiceted  whetber  anything,  and  wliat,  17S2« 

mwd (be in  rapect  of  fodi  portions;  and  in  case  it  thould  aiq^ear  that  any  part  ol 
die  Mid  portioQs  Lad  been  paid»  then  the  Master  was  to  inquire  by  whom  the  same  had 
beenpnd.  Anaceoimt  wAs  directed  as  to  tiie  rents,  Ac.  of  the  Jlw^iiiiotonestote  [which 
bid  been  duly  conteyed  to  the  uses  of  the  settlement,  as  b  stated  in  the  nport,]  receited 
iinoetbedeaUi<tf  J^JfSry  by  the  defendant  Fnmcei,&c.  Ac  &&     R.  L. 


Martin  againsi  Rebow.  [7  Moy*1 

(Reg.  Lib.  1781.  B.  fol.  S26.) 

TSAAC  MotUh  Reb&w  Martin,  Esq.  by  his  will  dated  22d  September,  Ezecatrii 

1781,  derised  to  the  plaintiff  his  wife,  (1 )  a  real  estate ;  he  also  be^  barredby  a  ^e. 
que^hed  to  her  his  house  in  town,  his  plate,  &c.  (but  no  pecuniary  ^^  ^3a^*^^ 
legacy),  and  made  her  executrix.     The  only  question  was,  whether  she  iJ^SSiSfw 
was  entitled  to  the  residue  of  the  personal  estate  in  her  own  right,  Olr  ^ 

only  as  a  trustee,  subject  to  the  statute  of  distribution. 

Mr.  Attorney  General  (for  the  plaintiff).  The  general  turn  of  the 
cases  is  that  the  executrix  is  to  take  beneficially,  and  it  has.  been  la* 
mented  that  the  rule  was  ever  infringed  upon,  llie  case  of  Foster  and 
jMkitf,  1  Vem.  473.  which  was  the  first  (8)  where  it  was  altered,  turned 
upon  fraud.  (4)    But  the  cases  have  made  distinctions :  the  Court  has 


(1)  Hie  teiiater  gate  to  hb  wife  **  the  leeM  of  his  house  in  Ihtke'ttreat  Wntmmattr^ 
**  tigethef  with  all  the  furniture  in  the  house,  over  and  above  all  tkhrdt  and  dawir  which 
**  ale  miglU  ^  lam  be  entitled  to ;  also  his  house  and  furniture,  together  with  the  park 
"  and  aU  the  lands  adjoining  in  his  own  occupation,  near  CoUAester ;  and  also  the  landi 
'*  a^dlbllig  to  Mr.  ffeath,  in  the  occupation  of  Mr.  /.  C  to  her  for  her  life,  over  and  above 
**  aU  thirds  and  dower  which  the  mi^  at  law  be  entitled  to  ;  and  also  aU  his  plate,  jewels, 
"*  And  Uiiea.  And,  in  case  bis  wife  ikould  surrive  his  mother,  he  Ukevrise  gave  her 
**  — o<her  estate  (then  in  jointure  to  his  mother)  for  her  life,  wer  and  above  all  thirds 
**  amd  dower  which  the  miAt  at  law  be  entitled  to, "  And  the  will  concluded  thus : — «  t 
**  hin%  ny  dearly  beloTed  wife  sole  executrix." 

tht  £ditor  diinks  the  above  words,  so  ofken  repeated,  «  over  and  above  all  thirds  and 
"  damat,**  itc  would  have  been  very  important  against  the  claim  of  the  plaintiff,  if  the 
«■*  liad  olherwiK  been  doubtAiL     And  see  Lord  J%wrlow*»  observations^  p.  155. 

^  (i)  8se  also  in  Bolfird  v.  Wood,  4  Ves.  Sa  and  Sonthcot  v.  ITatsont  3  Atk.  226.  there 
cited.  It  is  not  an  abrndute  rule,  however,  that  legacies  given  to  executors  shall  exclude 
them  fiom  the  undisposed  residue :  though  it  raises  **  a  strong  and  violent  presumption  to 
that  effect — that  is  to  say,  that  the  testator  intended  they  should  not  take  it  ,  As  a 
pnsumption,  therelcyre,  and  no  more,  it  is  capable  of  being  rebutted;  and  parol  evidence 
la  adrntssible  in  th^r  favour  and  against  them  on  the  subject  of  such  intention.  See  in 
JLam^kam  v.  Sanford,  on  the  appeal  before  Lend  JSldon  C.  2  Merivale^  6 — 16,  17,  &c. 
Hwt  cane,  as  it  came  on  first  before  Sir  W,  Grant  M-  R.  17  Ves.  435.  and  on  the  ap- 
peal* uH  SHprd,  seems  to  contain  or  refer  to  every  material  authority  and  point  of  doctrine 
on  die  above  head ;  so  that  it  would  be  usdess  to  recapitulate  the  cases  It  may  be 
rij^t,  however,  to  observe  here  that  executors  were  held  entitled,  although  they  all  had 
legacies  given  them ;  such  legacies  being  specific,  distinct,  and  unequal,  and  the  executors 
ikemoehes  infants.  Blinkhom  v.  Feast,  2  Ves.  27.  and  Supp.  to  Vesey,  sen.  262.  So 
JSowier  v.  Hunter,  post,  328.  So,  a  l^^acy  to  one  of  two  executors  was  held  not  to  ex- 
elude  either.  Bp.  of  doyne  v.  Young,  2  Ves.  91,  &c  So  (Mioer  v.  Frewen,  post,  490. 
See  also  Wilson  ^.  Ivat,  3  Ves.  166,  &c.  and  Supp.  317.  I'Ssurticular  reference  also 
should  not  be  omitted  to  Mr.  Raithby's  elaborate  and  valuable  note  to  Foster  v.  Munt, 
I  Vem.  473. 

(3}  Foster  v.  Munt  was  not  the  first  case  on  the  sulject,  although  it  was  long  sup- 
poaed  so  to  be.  See  Mr.  Raithby's  note  on  it,  1  Vem.  473.  ad  finem ;  and  2  Meri- 
▼ale>  16. 

(4)  It  was  denied  that  Foster  v.  Munt  turned  on  fraud  in  1  P.  W.  548.  and  by  Lord 
Hmeourt  in  Bntt  v.  Smith,  2  Vera  676.  and  Prec  Ch.  567  The  Lord  Keeper 
grounded  bis  assertion  on  a  perusal  of  the  will,  pleadings,  and  decree.  It  is  evident  on 
die  dteno,  that  it  did  not  turn  on  any  fraud  ;  for  it  states  the  reason  thus :  *'  it  being 
**  ptain  the  testator  never  designed  the  surthus  (if  his  estate  shouU  goto  his  eaeeutors  ;  fir  he 
gatfe  them  lOL  a-fweefiir  their  care :  and  doth  therefore  Qtda"  &c  See  Mr.  Raithliy*8 
where  the  decree  is  thus  stated  firam  R.  L. 

decreed 
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1782.         decreed  that  children  and  heirs  at  law,  made  executors,  should  take  be* 

^  xi-  ^  ■_  '      neficially.    So  too  in  the  case  of  a  wife,  2  Wms.  215.     In  Lan)son  and 

-     MAKTxir        Laimony  in  the  House  of  Lords,  7  Brown's  Parlt.  Case^,.51 1 .  the  property 

againu        specially  given  to  the  wife,  being  her  property  before  the  marriage,  was 

Kebow.        jjgj  j  jjq^  ^q  exclude  her  from  the  residue. 

Mr.  Selxjoyn  (on  the  same  side).  —  In  Foster  and  Munt,  it  was  a  pecu- 
niary legacy,  and  given  for  care  and  pains.    There  has  been  no  case 
argued  since,  in  which  the  Court  has  not  expressed  some  displeasure  at 
[  H55  ]      the  rule.     In  Ball  and  Smith,  2  Vern.675.  it  [*]  was  determined  that 
the  wife  should  take  both  the  legacy  and  the  residue. 

Lord  Chancellor,  —  That  shews  the  case  of  Foster  v.  Muni  was  con- 
sidered as  establishing  a  rule  out  of  which  they  were  making  an  ex- 
ception.   Here  it  is  over  and  above  her  dower  and  thirds,  and  the  bouse 
was  leasehold. 
'  Mr.  Mansfield  (for  defendants).  —  It  is  impossible  to  decree  her  the 

residue  without  altering  the  established  rule  from  Foster  v.  Munt  to 
the  present  time.  The  rule  was  established  also  by  Lord  Harcourtt 
[C  Parker']  in  another  case,  Farrington  v.  Knightly y  1  Wms.  544.  as 
.  to  its  being  the  case  of  a  wife,  and  that  she  has  no  pecuniary,  but  a  spe- 
cific legacy.  — 

Lord  Chancellor — The  case  of  a  wife  may  make  a- circumstance  in 
evidence,  though  it  cannot  make  a  rule  of  law. 

Mr.  Mansfield.  —  There  is  no  sensible  distinction  between  a  specific, 
and  a  pecumary  legacy,  —  the  one  is  just  as  inconsistent  with  the  rule  as 
the  other.  The  case  in  2  Vern.  675.  was  plate  only,  no  other  legacy, 
and  it  was  plate  which  she  herself  had  brought,  and  some  other  in  lieu 
of  what  the  husbond  had  sold.  In  Southcoi  v.  Watson^  S  Atk.  226.  no 
such  distinction  was  laid  down. 

Lord  Chancellor.  —  The  rule  is  too  fully  established  to  be  shaken  from 
time  to  time.  It  is  better  to  let  it  continue  unmoved.  If  it  were  a  neir 
question,  it  might  be  argued,  but  the  time  is  over ;  the  rule  is  laid  down, 
and  has  been  acted  upon  for  years  past,  that  where  a  testator  gives  the 
executor  a  legacy,  (5)  he  pays  him  for  his  trouble,  and  turns  him,  as  to 
the  residue,  into  a  trustee.  '  There  would  be  no  end  to  the  variety  of 
cases  that  would  arise.  An  account  must  be  taken,  and  one  third  of 
the  residue  go  to  the  wife,  the  other  two  to  the  children.  (6) 

(5)  See,  however,  the  second  note  antea. 

(6)  The  Court  *'  declared  that  the  said  testator  was  to  be  considered  as  hsfitig  iKed 
<<  intestate  as  to  the  dear  residue  of  his  personal  estate;  and  that  the  same  was  dnMIe 
"  according  to  the  statute  for  distribution  of  inteitatcs'  astates,"  &c.  kc     R.  L» 


IN. THE  Court  w  Chancery.  156 

1782. 
[*]  TRINITY  TERM,  '  ^'^^ 

22  Geo.  S.  1782.  C*156] 


Mortimer  against  Capper.    [7  Jutie,'] 
(Reg.  Lib.  1781.  6.  fol.  567.  Entered  Mortimer  v.  Jackson,) 

^TflOMAS  Capper  contracted  to  sell  to  the  plaintiff  Mortimer  a  piece    Saltof  Anc«tata 
of  ground  which  had  descended  upon  him  ex  parte  maternS,  for  2001.  foractruinsum 
(to  pay  off  a  mortgage  upon  it)  and  50/,.  a  year  annuity  to  the  vendor  for  of  monejr,  •ad 
his  liiSe.     Thomas  Capper  died  (being  found  drowned)  two  days  after  Se^TheLreL 
the  contract  was  reduced  into  writing,  and  the  plaintiff  now  filing  his  bill   mentbeingfidr^ 
for  a  specific  performance  against  the  heirs  at  law,  they,  by  their  an-  a  court  of 
awers,  insist  that,  no  payment  of  the  annuity   having  been  ever  made,   equity  will  He- 
the  contract  was  void,  and  the  two  sets  of  heirs  contend  respectively  o««»»p«afic 
among  themselves,  that  the  estate  descends,  the  one  to  the  heir  ex  parte  ^^JSbAe 
paiemdf  the  other  to  the  heir  ex  parte  matemd.  Jonest  who  was  the  agent  p^r^^  bcforr 
of  Capper i  had  offered  the  purchase  to  several  persons  before  Mortimer ^  any  payment  of 
who  took  it  upon  Jones's  statement  of  the  value,  and  it  was  proved  to  be  the  annuity,  (i) 
done  with  the  approbation  of  Capper's  brother  and  other  friends. 

^r,  Arden  (for  the  plaintiff)  stated  the  agreement,  and  insisted  that, 
being  a  fair  transaction  at  the  time,  it  could  not  be  affected  by  the  sub- 
aeauent  event  of  Capper's  death. 

Mr.  HoUist  (on  the  same  side)  cited  Baldtuin,  administratrix  of 
Elizabeth  Stevens  against  Boulter^  before  Lord  Bathursty  25th  Novem^ 
ber^  1776.  to  the  following  effect ;  viz.  Elizabeth  Stevens,  the  plaintiff^s 
testatrix,  having  received  a  sum  of  150/.  was  desirous  of  purchasing  an 
annuity  for  her  own  life :  upon  application  to  Mr.  Baldwin,  (the  attorney) 
he  calculated  the  value  at  about  seven  years'  purchase,  (supposing  her 
sixty-five  years  of  age,)  but  finding  she  was  seventy,  he  calculated  it 
at  five  years*  purchase :  these  calculations  were  shewn  to  the  defendant 
BouUer,  a  clergyman,  and  relation  of  the  family,  who  granted  Mrs.  Bald* 
wn  an  annuity  [♦]  at  ten  years'  purchase,  secured  by  his  and  his  son's  C  *i57  ] 
bonds.  Mrs.  Baldwin  died  before  any  payment  of  the  annuity,  and 
hord  Bathurst  refused,  upon  all  the  circumstances,  to  set  aside  the 
transaction. 

Mr.  Attorney  General  (for  the  heirs  at  law).  —  The  Court  refused  to 
cany  the  agreements  into  specific  execution,  in  the  South-sea  year, 
1  Wms.  570.  —  Cud  v.  Ratter.  So  in  the  case  of  a  f  house  which  was 
burnt  down  before  the  payment  of  the  money.  The  ground  upon  which 
this  is  argued,  that  the  moment  the  agreement  is  executed,  it  has  its  full 

t  Thii  is  not  a  determined  case,  but  only  put  by  Sir  Joseph  JekyU  Master  of  the 
RoUa,  in  giving  judgment  in  Stent  v.  BaiUs,  1  Williams,  p.  220.  The  only  determined 
ciw  at  all  similar,  it  that  of  Cass  ▼.  Rudeie,  2  Vern.  280.  where  a  specific  performance 
^">M  decreed ;  but  that  case  was  said  by  Lord  C  Apsietf,  in  Pai^e  v.  Rootty  to  be  mis- 
nportad,  for  that  it  appeared  by  the  printed  cases  in  the  House  of  Lords,  that  Cass  made 
a^  title  in/onuory,  1691,  by  conveyance  executed,  and  the  earthquake  did  not  happen 
till  July,  1692 ;  that  Rudeie  by  his  answer  admitted  be  had  the  700^.  In  his  hands,  and 
<!>•  decree  was  founded  on  a  good  title  to  the  premises  having  been  conveyed  to  him. 


(l)  &  p.  Jackson  v.  Lever,  postea,  3  vol.  605. ;  and  it  is  observable  that  Lord  Eidon  C. 
has  approved  of  these  decisions  as  founded  on  true  principles.      See  in  Coles  v.  Tr&- 
adtdck,  9- Vet.  846.     A  determination  was  made  on  the  same  principle  so  far  back  as 
17«3.     See  Carter  w.,£art€r,  Forr.  271.  _ 

Cf  enectj 


157  Casbb  Argvkd  anb  Deivrmiiied 

1782.         effect,  would  have  applied  in  the  case  before  Sir  Jatepk  Jeh/l^  (that  in 

^   -^  _'      Wms.)  Pope  y.  Roi^s  in  the  House  of  Lords,  7  Brown's  Parity  Cases,  184. 

MoRTZMui      was  a  case  in  point.    Roots  contracted,  16th  July,  to  sell  to  Pope^  for 

agaihtt        an  annuity  :  Roots  lived  to  Novembery  but  never  received  anv  payment, 

Cattzm,;       though,  by  the  terms  of  the  contract,  the  first  Jbecame  due  m  Octolfer: 

the  contract  was  not  impeached,  but  set  aside  on  that  ground  only. 

Here  the  contract  cannot  be  carried  into  execution,  on  account  of  the 

death  of  the  party.    The  only  distinction  between  the  cases  is,  that  here 

Copper's  mortgage  was  to  be  paid  by  Mortimer. 

Lord  Chancellor,  —  To  decree  for  you,  I  must  lay  it  down  as  a  rule, 
that,  where  a  bargain  depends  upon  a  contingent  event,  which  chance 
both  the  parties  know,  if  the  event  turns  out  against  one  of  the  parties 
he  must  be  discharged  from  his  contract.  There  never  was  a  case  wfaete 
an  affreeroent  was  made  more  fairly,  or  more  widi  the  approbation  of  the 
family.  How  then  is  it  to  be  impeached  ? —  that  the  annuitant  died 
before  a  payment.  -*  That  the  bargain  has  turned  out  all  advantageous 
to  one  party,  which  was  supposed  to  be  fortuitous. 

Mr.  Mansfield  (for  the  heirs  ex  parte  matemd), —  It  is  not  af  courke 
to  decree  a  specinc  performance  of  agreements.    There  is  no  reason 
that  where  an  agreement  becomes  extremely  hard,  and  a  man  ia  to  cob- 
r^*158  ]      vey  an  estate  for  almost  nothing,  it  should  be  [*3  carried  into  execution. 
'  Pope  v.  Roots  is  a  weaker  case  for  the  defendant  than  the  present.   This 

would  not  have  been  carried  into  execution  against  Capper^  It  is  po 
doubt  a  very  advantageous  agreement  for  Mortimer.  —  The  only  evi- 
dence to  support  the  agreement  is^  that  the  witness  {Capper  the  cousin 
of  the  deceased)  believed  the  vendor  to  be  competent  at  the  time.  -^  H^ 
had  been  twice  confined,  and  his  health  was  extremdy  impaired;  The. 
ground  was  worth  1300/.  and  was  sold  for  only  20tf.  and  501.  a  year  for 
the  life  of  Capper. 

Lord  Chancellor.  -—  I  remember  a  case  of  a  contract  (2)  [by  A.  to  sd 
such  allotment  as  the  commissioners  under  an  inclosure  act  should  make 
to  him,  for  20/.  and,  upon  a  bill  by  B.  for  specific  performance,  die  de- 
fence was,  that  it  was  worth  2001. :  but  masinuch  as  neither  party 
knew  what  the  allotment  would  be,  and  were  equally  in  the  dark  as  to 
its  value,  the  Master  of  the  Rolls  decreed  a  performance :  observing^ 
however,  it  would  be  very  different  if  the  circumstances  had  beien  known 
to  the  plaintiff.3 

Mr.  Aingey  to  shew  that  equity  will  not  decree  a  performance  of. 
unreasonable  agreements,  cited  Johnson  v.  Notty  I  Vem.  271.  —  Brom* 
ley  r.Jdferyesy  Pre.  Ch.  138.  —  and  that  subsequent  accidents  wiHaome« 
times  aifect  agreements,  he  cited  Swoage  v.  Ta^lory  Forrest,  ^84.  —  and 
Pope  V.  Roots. 

Lord  Chancellor.  —  The  enquiry  should  be  as  to  the  value  of  an  an- 
nuity, for  the  life  of  Cavpevy  in  order  to  introduce  the  question,  whether 
an  estate  being  disposea  of  for  an  annuity  -(which  is  a  contin^^ency),  die 
i^ontract  shall  fall  to  the  ground,  if  no  payment  of  the  annuity  eBaH  be 
made.  I  think,  if  the  price  be  fair,  the  contract  ought  not  to  be  cut 
down,  merely  because  the  annuity,  which  is  a  contingent  payment,  never 
became  payable.  Let  it  be  referred  to  the  Master  to  enqunre  into  die  real 
,  value  of  the  estate  [at  the  time  of  the  contract],  and  what  [nuno^ber  of 
Tears'  purchase]  Thomas  Capper  ought  to  have  paid  for  an  annuity  [for 
his  own  life.  (8)]  -      ' 


(2)  It  having  been  observed  by  the  late  Sir  &.  RomSiy  in  aigumeot  that  Mr. 
Ttjfort  of  thif  C£ue,  died  by  Lord  Thurlow,  was  not  very  tnidUgiUef  and  Sir  i$.  Jl.  hiivilif 
rectified  it  from  one  of  his' own  oianuscript  notM,  the  £ditor  haa  made  the  abgirt  pars- 
graph  conformable  thereto.     See  m  Cootk  t.  Jackton,  €  Ves.  24,  25. 

(9)  The  words  here  between  brackets  are  from  Idr.  J^rom^^M  corf^cdou  ia  hit  owe 
copj,  from  which  this  edition  is  pointed;  and  Hwj  sgfos  witd  JRcf  .-Xjbw 
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£•3  Countess  Dowaeer  of  Plymouth  and  another  against  Lady      r  #159  1 

fiowager  Archer.  [8  June."} 

Appeal  from  the  Rolls.  [Original  decree  19  July^  1781.] 

(Reg.  Lib.  1781.  A.  fol.  369.) 

^rWOMAS  Lord  Archer  devised  lands  in  Essex  to  trustees,  to  be  spld,   Devise  of  Uods 
and  the  money  to  be  laid  out  in  the  purchase  o£  lands  in  Wamkk'  to  be  sold,  md 
sAjre,  which,  when  purchased,  were  to  be  to  the  use  of  Andrem  Lord  ^^ If  j'y. 
Ardier  for  life,  without  impeachment  of  waste,  remainder  to  Lady  Pfy-  an<S»roIm^ 
nunUk  and  Lady  Winterton^  testator's  daughters,  and  the  heirs  of  their  ^.  tobe  toumt 
mpective  bodies,  as  tenants  in  common.    The  personal  estate  was  for  life,  (mu 
limited  to  the  same  uses  with  the  real ;  and  the  rents  and  profits  of  the  wuu)  or  the 
lands  in  Essex,  till  sold;  were  to  be  to  the  use  of  the  same  persons,  who  ^^"^J^^^^jf^' 
would  be  entitled  to  the  lands  in  Warwickshire^  when  purcnased.     The  rattte«dDrofito 
estates  in  Essex  not  being  sold,  Lord  Archer  cut  down  timber  on  that  of  theUiidlsio 
€t^e,  and  the  question  was,  whether  he  was  entitled  so  to  do,  he  being  be  sold,  to  be  to 
intended  by  the  will  to  be  tenant  for  life,  in  the  lands  to  be  purchased,  the  same  uses, 
without  impeachment  of  waste,  and  the  rents  and  profits  of  the  Essex  ^*  ^^'^t^ 
estate,  being  to  go  to  the  persons  entitled  to  the  estate  to  be  purchased.  thTkoS^bcr 
Hae  Himour,  Sir  Thomas  Setvet,  (2)  decreed,  that  Andreto  Lord  Archer  ^f^,  [linoe  he 
was  not  entitled  to  cut  timber  on  the  Essex  estates,  and  ordered  the  de<  thmby  would 
feodaaty  his  executrix,  to  account  for  the  timber  so  cut.  hvntktbent' 

Mr.  Attorney  General  (for  the  appellant)  stated  the  case,  and  argued;  J^  qfdmMe 
tfiat  Lord  Archer  was  entitled  to  every  profit  in  the  Essex  estate  tmit  he  "''^^^•^  (V 
would  in  the  fVamdckshire  estate,  when  purchased,  where,  he  wouldo^  as 
tenant  for  life,  without  impeachment  of  waste,  be  entitled  to  cut 
timber. 

Lord  Chancellor.  —  If  he  can  cut  the  timber  on  the  estate  to  be  sold, 
and  likewise  on  that  to  be  bought,  he  wU  have  double  loaste. 

Mr.  Attorney  Qeneral0 — He  would  have  a  right  to  open  coal-mines  on 
the  estate  to  be  sold,  and  likewise  on  that  to  be  bought. 

Lord  Chancdlor.'^ThB  quantity  of  the  subject  might  have  some 
weis^  onthe  construction  of  the  words  rents  andprqfitSf  if  [*]  it  was  [  «150  ] 
equivocal.  I  agree  the  question  to  be,  what  the  trustees  should  do^ 
actkig  correctly  and  properly.  (3)  They  were  to  purchase  lands  to 
settle  on  Andrew  Lord  Archer ^  in  such  way  as  to  give  him  the  property 
in  the  timber.  The  c^^uestion  is,  whether  the  interest  was  to  be  the  same 
in  that  to  be  sold,  as  m  that  to  be  purchased.  The  estate  was  given  to 
tiie  trustees  id>solutely  to  sell,  and  to  lay  out  the  money  in  lands  to  i>e 
settled  on  Andrew  for  life,  without  impeachment  of  waste.  The  testator 
w^/tm^  that  profits  would  arise  before  the  sale,  says,  they  shall  belong  to 
the  peiaons  entitled  to  the  estates  to  be  bought.  Renu  and  profits  in 
general  mean  annual  profits.  (4)  It  is  true,  they  may  so  stand  as  to 
mean  more :  if  there  be  enough  in  the  will  they  must  do  so  here ;  but, 
unleas  there  are  some  extraordinary  words,  they  must  mean  annual  pro- 
fits. The  only  argument  for  the  power  is,  that  he  would  have  it  in  the 
to  be  purdased.    I  cannot  get  over  the  objection  that  it  will  give 


(I)  See /wr  Lord  Etdon  C  on  this  case,  in  Surges  ▼.  Lamb,  16  Ves.  180, 181.  187.  and 
eee  thai  case,  finom  p.  174.  to  188. 

(S)  *•  Declared,  that  the  said  Andrtw  Lord  Archer^  deceased,  had  not  in  his  life-thne 
^  aoy  right  to  eat  down  any  timber  for  his  own  benefit,  on  any  of  the  trust  esutes  devised 
«<  by  the  wiU  to  be  sold,"  &c    R.  L. 

(3)  8ea|Mr  IjatdEUkmC*  16  Vet.  181.  187. 

(4)  8ii|-MifliiiMg1y,  Mr.  flsr'a  note  to  Trt^wd  y.Ashton,  1  P.W.418.  andtheautbo- 


^iti«B#MilNMowl|stRW.4liacsinlhetistl    jtS^fwfe  Suppl  to  Yewy,  kd.  S21,&c. 

Afffi 


160  Ga6cs  Argued  a^dDei^kriiinisd 

1782.         ^im  double  toaste  r  that  would  be  too  much.    Timber  is  part  of  th^  inhe- 

^  r  j-Mi^      ritance,  and  cannot  go  to  the  tenant  for  life,  but  by  express  words.    1 

pLTifouTR      think  l^e  tenant  (br  lifB  could  not  open  a  mine.  :  If  it  it^  eArmAj  •  open, 

againtt        die  working  it  is  part  of  the  annual  profits,  the  minerals  are  kiot  thcit 

AscjocK.       held  part  of  the  inheritance.  Decree  affirmed.  (5) 

.,.•■•  .  .    .    I  .    . 

^    (5): And  the  dqii^t  to  be  paid  to  the  pluotiffii  (the  respondents).     R.  L..    . 


>    i   . 


Yrykr  against  Flood  lFu>VD.2  lis  JiuneJJ 

.'   /  (Reg.  Lib.  1781.  A.  fol.  346.  b.)  ':  \: 

A  trader  ad^        'VLIZABETH  Pearce^  being  about  to  renew  a  lease  of  an  estate  in 
▼anced  half  the  DevonshirCy  at  the  expenc^  of  a  fine  of  16(tf.  borrowed  of  }**lood  BOt^ 

money  for  the     (of  which  Flood  himself  borrowed  50/.)  and  gave  a  promisor;  note  to 

renewal^ofa repay  thie  money,  imless  she  should  bequeath  the  estate'to  some  one  of 

^¥^g  anoiTto  ^^^  children.  She  afterward^  devised  the  estate  to  the  di^fendant^/bair* 
repay  the  mo-  daughter ;  but,  before  the  decease  of  Mh.Pearcey  Flood  had  become  a 
ney,  mdeas  she  bankrupt.  His  assignees  filed  this  bill  against  the  defendant,  the 
should  by  will  daughter,  and  the  representative  o£  Mrs.  Pearce,  claiming  the  80/.  or 
to^  ^^'ofUfl^  ^^^^  ^^  estate  as  being  purchased  by  the  bankrupt,  in  the  name  of  a 
chfldren.  She  c^i^^»  under  1  Ja.  1.  c.  15. ;  and,  upon  a  hearing  before  his  Honour, 
bequeathed  the  obtaineda  decree,  (2)  from  which  this  was  an^peal.  •  >  :^  .. ! 
cstatatohit  [*]   ^t*  Attorney  General  (ii>  sdpport  of^he  decree).^ -^..  Under 

daughter,  and  1  Ja.  1.  c.  15.  tliis  estate  ought  not  to  be  enjoyed  by  a  volunteeir,  the 
the  f***^^^  interest  in  the  lease  being  for  the  bankrupt's  child.  If  Mrs.  Ptfarce  had 
rup^^rooiety^  paid  back  the  money,  it  yirould  have  gone  to  the  assignees;  ou^t  the 
the  estate  held  will  of  a  third  jperson  to  afiect  the  assets  of  the  bankrupt?  Th^'  case  of 
▼erted  in  the  Lilly  V.  Osborn,  S  Wms.  298.  was  determined  on  the  ground,  thiot  the 
assignee,  under  party  was  not  a  trader- at  the  time  of  the'  purchiise,  and  was  in*  tolveot 
^  ^t}f^  ^^'  circunastances ;  but  here  he  was  a  trader,  and  therefore  it'  was  ^thin  the 
«  -      statute.  Walker  and  others  against  Biirrou)Sy^  1  Atk.  93.     ;^ 

C  *161  J  Mr.  HoUist  (on  the  same  side)  cited  Crisp  v.  Pratt,  (3)  [Cro.  Car.  548. 

and  1  Rol.  528.]  (7  Vi.  97.  pi.  2.) ;  Tucker  v.  Cosh,  Sty.  288.  (4) 

Mr.  Mansfield  (for  the  appellant). — Flood  was  at  tiie  time  supposed 
to  be  in  very  good  circumstances.  The  stIUute  was  intended  to  prevent 
bankrupts  from  conveying  their  estates  to  their  children.  Th^.  b^Uik** 
rupt  could -iiot  have  obtained  the  estate  to  himself.  Can  the  bank« 
rupt*s  child,  becoming  entitled  by  the  bounty  of  another,  be  witliio 

(1)  Lord  Eldoh  C.  observed  this  ca|e  came  within  the  words  of  the  statute^- "  ^ovar  19 
**  he  procured  "  and  (in  another  instance)  ''  that  the  statute  aimed  not  only  ia  cstaMKhr 
«*  bankrupt  hadt  butthoee  in  which  he  acquired  interests  for  others)  tfa$t  a  fMurtywhowiA 
*<  a  trader  at  the  time  ^undd  not  yroeure  or  purchase  for  money  those  intereata  iat  Im 
«  children  or  others;  and  that  a  wife  must  be  included  under  the  woids  of  Ae.alatBltv 
«  <  other,  person ;'  and  thai  nothing  could  he  stronger  in  favour  of  that  construction  tktm  (hf 
**  principal  case.**  See  in  £r  parte  ShoHand,  7  Ves.  89.  and  in  GUnstet  v.  Hewer\  8  VtM^iOS. 
As'to  the  case  of  a  wife,  see  further  Tucher  ▼.  Co$hy  Style,  288,  289.  mentioiMd  9  Ves. 
agreeibty  to  Lord  £^don*8  decision  in  G^ouffr  T.  Z^fiMT.  8  Ves.  19^. 

(2)  «  That  the  defendant  should  pay  to  the  plaintiff  the  sum  of  801.  with  intarcat  at  4 
"  per  cent*  from  the  4th  of  Jan.  1772,  (being  the  dale  of  the  prpnuMoiy  nols.  tarn 
**  E,  Pearcct  ^adow,  deceased,  in  the  pleading*,  named,)  andalsodAOOoctaof  tbeijBiitta 
"betaxed,*'&c.     R.L. 

(9)  Crisp  T.  Pratt  w&s  S.  P.  with  Lilly  v.  Osbom,  that  a  aetdemcntoa  «iMd,lj»» 
fjkitsty  to  the  party  being  a  trader,  was  not  within  the  statute.'  It  secma  oiled  hat 
merely  to  shew  the  contrast,  which,  however,  the  report  has  left  inikcurate.  It  is  abo 
reported  Jon.  437.  Mardi  34.  and  1  RoL  528. 

(4)  Tucker  t.  Cosh  was  a  setdement  on  a  wife,  which  waa  held  within  the  statvte. 
CUeisten  t.  Hewi^,  '^  Ves.  195.  vnm  determined  accorditigly  by  Lotd  'Eldm   C  •• 

theanMil;  though  2Vi€ftrrti  Cm*  was  not  then  «dv«md  to.*  jM9Vcit^l3. 

the 


'  IN, THE  Court  of : Chakcsry.  ^ 

the  statute^  any  more  than  if  she  had  purchased  the  child  a  trade/  or  a 
pair  of  csolours  ?  '  • 

Mr.  Aingt  (same  side).  —  The  bankruptcy  was  eight  years  after  the 
purchase ;  five  years  will  purge  an  act  of  bankruptcy ;  and  it  is  not 
stated  that  he  was  at  the  time  a  trader.  Now  that  Mrs.  Pearce  has 
performed  her  part  of  the  contract,  they  call  on  her  representative  to 
refund  the  money,  when  they  cannot  take  back  the  estate,  which  is  gone 
to  the  bankrupt's  family. 

Lord  Chancellor.  —  This  is  a  hard  case,  and  I  should  be  glad,  but  I 
daliot  see  how,  to  take  it  out  of  the  principle  of  the  statute.  It  is 
very  clear,  that  one  of  the  cases  to  be  remedied  by  the  statute,  is  that 
of  a  father  bu3ring  an  estate,  from  a  stranger,  to  be  conveyed  to  his 
child.  Then,  if  the  case  was  so  varied  as  to  make  him  a  trustee  (sup- 
pose for  a  moiety)  for  the  child,  that  would  go  to  the  assignees.  In  the 
present  case  the  aunt  would  not,  perhaps,  have  given  it  to  the  child,  but 
tor  the  agreement  with  the  trading  father.  If  it  was  money  advanced 
without  a  li^i,  it  might  be  dangerous  to  give  it  to  the  assi^ees ;  but,  as 
far  as  the  money  advanced  is  a  lien,  the  father  procured  an  interest, 
which  must  go  to  the  assignees.  The  decree  must  be  affirmed.  (3) 

(3)  And  the  deposit  paid  to  the  pbdntiff.    R.  L. 


Flood. 


C*]  Hrnry  Barney  Mayhew,  and  Mary  his  Wife,  Adminis-      [  *162  ] 
tratrix  of  Jahes,  Catherine,  and  Edward  Nanfan,  and  also 
Representative  of  Maria  and  Thomas  Nakfan,       PlaihUffs; 

.  Joseph  Middleditch,  Lewis  William  Bucreridoe,  and 
Hestrr  his  Wife  (who,  with  M iddleditch,  were  surviving 
Executors  of  John  Nanfan),  John  Hooper,  personal  Re- 
presentative of  Elizabeth  Nanfan,  and  James  Nanfan, 
Representative  of  Dorothy  Nanfan,  -        Defendants. 

Q14j  and  17  June.l^ 

(Reg.  Lib.  1781.  B.  fol.  316.) 

UPON  the  marriage,  in  1703>  of  George  Nan/any  and  Maria,  only  By  marriage 
child' of  ^Doro^Ay  Priory  lands  (being  the  property  of  Dorothy,  the  iettlemeiit, 
mother)  were .  settled  on  the  mother  Dorothy  for  life,  remainder  to  ^.^5f*/^  **"^  * 
Maria  for  life,  remainder  to  trustees  for  a  term  of  600  years,  n»nainder  ™nwchfl- 
to  first  and  other  sons,  with  remainders  over.     The  trusts  of  the  term  drenm such' 
were,  to  raise  1500/.  for  such  younser  children  of  the  marriage,  at  such  shares  as  the 
times,  and  in  such  shares  as  the  father  and  mother  should  by  joint  deed  parents  dumld 
appoint ;  and,  in  default  of  appointment,  for  all  the  children  who  should  V*?*^ '"  4^ 
be  living  at  the  death  of  Maria,  share  and  share  alike.     In  1724-,  there  ^^^  to*ffi°Se" 
being  then  several  children  of  the  marriage  (niz.)  George,  Thomas,  John,  children,  after 
•Tames,' Maria,  Dorothy,  and  Catherine,  of  whom  one,  Dorothy,  had  the  death  of  the 

,    wife.    The 
pmnta  aftennrds  made  an  appointment  eiduding  one  chikl.  ( 1 )     Tliisdeed  vests  the  portions  in  the  cbiU 
dren  bom  or  to  be  born  [except  the  one  excluded] . 

(1)  Doroifaj  was  not  literal  excluded;  Upr  6d.  was  given  her*  It  seems,  however, 
fibatn9pan^wnmmA»astonu:hnomih4Uappok^  See  pott.  PocUin^ 

ton  ▼.  Bayiie,45a  It  appears,  bowever,/or  the  reastm  giuen,  such  nominal  appointment 
would  not  have  been  hdd  iUusorjp ;  and  it  is  quite  settled  that  each  case  of  the  subject 
most  be  detcnnined  on  its  own  drcumstanoes^  according  to  a  sound  discretion.  -  See 
Box  ▼.   WlttOmd,  16  Ves.  16.;  and  B%aeher  v.  BuUktr  on  the  ^peal;  1  Ves.;  and 

mm*  79.  in  which  all  tbt  msUrial  suthoritiGs  an  collected. 

Yoh.  I.  K  raarried 


Jg2  KimEs  AnGD£D  and  Deh^bmiksd 

1?82»        narried  against  the  parents*  consent,  the  father  and  mother  by  deed 
V  j-^-^^      directed  the  sum  to  be  raised  for  the  use  of  oil  the  children  then  bom-^ 

Mjlvbkw  or  to  be  bom,  share  and  share  «}ike,  except  Dordhtfj  to  whook,  on  ac- 
^oMtt  count  of  her  disobedience,,  they  gave  6d.  only :  witn  a  power  of  'revo<> 
MiBDwwxcH.  cation.  After  the  deed  of  appointment,  two  other  children,  Edmitnd 
and  Elizabeth^  were  born.  All  the  children,  except  Johriy  died  in  the 
life-time  of  the  mother  (who  survived  the  marriage  70  years,  and  her 
husband  40),  some  having  attained  their  ages  of  21  years.  On  the  death 
of  the  mother,  in  177S,  Uiis  question  arose  between  the  plaintUb  (the 
representatives  of  some  of  the  children  who  died  in  the  life-time  of*  the 
mother),  claiming  their  respective  shares  of  the  1500/.  and  the  defendants 

1^  *16S  1  claiming  [^]  under  Johftyiht  surviving  son,  and  other  of  the  deceased 
■children:  the  question  being,  whether  the  portions  vested  by  the  deed 
of*1724,  or  at  the  death  of  the  mother,  when  the  term  came  into  pos^ 
session* 

Mr.  Attomeif  General^  and  Mr.  Stainsby^  for  the  plaintiflBi.—- The 
XDotut  leans  to  vest  portions  when  they  become  necessary*  If  the 
children  should  all  die  before  the  appomtment,  the  term  was  then  to 
sink ;  therefore,  if  the  appointment  was  made,  the  term  vras  then  to  tie 
an  absolute  and  indefeasible  term.  The  appointment  to  all  the  chil- 
dren, made  a  tenancy  in  common.  It  was  only  intended  that  the 
mother  should  take  the  rents  for  her  life.  There  being  no  time  stipu- 
lated for  the  payment,  it  vested  immediately.  Lord  Rivers  against 
Lord  Derby f  2  Vern.  72.  takes  up  the  case  of  Paulet  v.  Paulei.  As  to 
lexcludrng  a  child  who  might  become  an  eldest  son :  if  th^  dbild  had 
become  so,  it  would  have  operated  only  as  appointing  himf' tenant  in 
tfldl^in  expectancy  on  the  death  of  the  mother.  The  power  of  revoca- 
tion does  not  suspend  the  efiect :  but  it  may  be  a  question  whether  the 
fiither  and  motter  had  any  right  to  interpose  the  power  of  refocation. 
Whether  there  was  or  not^  it  was  never  executed.  Th^y  cited  Mtnzey 
v.  Walker i  cases  temp.  Talbot,  72.  (against  the  exclusion  of  Dorothy) 
Walpolew,  Colville,  by  Lord  Hardwkke^  Bamardiston,  153. — Uoydr, 
'Biscoe,  at  the  Rolls,  I758« ;  Cholmley  v.  Meyrick  (cited  and  stated 
cntey  p.  Tf<)  where  the  doctrine  of  vesting  is  very  fully  tak'^n  up. 
Teynfiam  v.  I^<pM,  2  Vesey,  198.;  King  v.  Wit/iers,  3  Wms.  414.;  and 
Forrest,  temp.  Talb.  117. —  Toumay  v.  Toumay,  Pre.  Clu  290. 

Mr.  Madocks,  (for  the  representative  of  one  who  attained  21  and 
married.)  —  If  the  portion  did  not  vest  at  the  execution  of  the  deed, 
it  did  at  21,  or  mamage,  when  the  child  would  want  it*  - 

Mr.  Ambler^  for  the  defendants.  —  Wherever  there  is  an  appoint- 
ment>  it  must  operate  according  to  the  deed  appointing;  If  the  chil* 
dren  here  had  lived  till  tiiey  wanted  the  portions,  they  would  have  been 
vested  interests*  This  appointment  might  have  been  by  will ;  nothina 
therefore  could  vest  till  the  death  of  the  wife. — Duke  of  Marlborou^ 
V.  Lord :  Godolphitiy  2  Ves.  61.;  Bruen  y%  Bmen,  2  Vern.  439* ;  Stevens 
yr.  DeMek,  3  Aik.  39. 

[  *164  3  C^3  ^*  Seivoyny  on  the  same  side.  —  If  the  150tf.  did  not  veal  till 

;  tfie  death  of  the  mother,  JbAn 'was  then  the  only  survivor*  Under 
the  original  settlement  it  was  td  go  to  such  chilOTte,  as  the  fiither 
^  and  mother  should  appoint.  If  no  appointment,  or  an  imperfect  one, 
to  the  childmi  wha  snould  be  living  at  the  death  of  the  moth^.  It 
only  remains  to  see  the  effect  of  the  appointment, —thi&t  w^'  ttierely 
to.  exclude  Dbroiky,  It  only  meant  to  pro^de  irhlit  the  sharM  iftioulii 
be/  and,  therefore,  appoiht&A  td  all  th^^tMldren,  «X€fept  BMfth^  It 
does  not  a£tect  the;  time  when  the..ilm^«  d^puld  b^  paid* 

Mr.  Attorn^jB^neraty  vi  ref^.^I^.  appointment  expressly  deolares 
the  money  si^  be  raised*    'Hie  argument  ab  inconvenient  applies 

atroogly. 
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^tcoQglVy  for  it  must  be  exceedingly  inconvenient  if  these  shares  wore 
not  to  be  vested  interests. 

Lord  Chancellor,  —  It  seems  exceedingly  clear,  that  if  the  whole 
had  been  at  first  part  of  the  power,  and  the  husband  and  wife  had 
ordered  it  to  be  paid  at  a  day  certain,  the  money  must  have  borne 
interest  from  that  day  by  anticipation  of  the  term.  It  would  then  also 
be  clear  that  it  would  have  been  vested  in  those  children,  from  the 
time  when  the  instrument  was  made.  The  difficulty  is  not  so  much 
upon  the  first  brandi  of  tlie  question,  as  upon  the  intent  of  the  whole. 
The  object,  in  the  contemplation  of  the  settlement,  was  to  raise  it  after 
the  Wife's  death,  and,  if  it  stood  on  the  last  branch  of  the  4uestion 
only,  it  must  be  raised  for  the  only  survivor.  The  intention  was  to  give 
the  parents  a  power  to  anticipate  the  charge ;  then  the  question  is, 
whetoer  they  intended  to- anticipate  it  ?  I  think  they  did  not ;  for  they 
have  named  no  time  of  payment,  and  have  said  nothing  about  executors, 
4rc. ;  they  have  only  expressed  an  intention  to  exclude  Dorothy.  The 
original  deed  was,  that  it  should  be  raised  and  paid  at  such  time  as 
they  should  think  fit.  They  have  only  said  to  which  children  it  should 
be  paid,  without  anticipating  the  payment.  .  X  Upon  the  whole,  I  think 
it  was  not  vested^  {2)  X  However,  upon  the  whole,  I  rather  think  the 
plaintilb  are  entitled. 

His  Lordship  therefore  decreed,  an  account  of  the  several  shares, 
and  that  they  should  be  paid  to  the  representatives  of  the  respective 
children^  and  the  costs  to  be  paid  out  of  the  fund. 

A  day  or  two  aiRter,  His  Lordship  expressed  himself  to  be,  upon  the 
whole,  dissatisfied,  and  ordered  the  cause  to  be  reheard.  At  the  time 
of  the  rehearing  the  Reporter  was  absent,  but  he  has  been  [*  j  favoured 
with  the  following  note  of  the  Lord  Chancellors  judapnent. 

Lord  ChanceUor.- — Arguments  of  convenience  have  gone  a  great 
way^aji  to  general  rules  of  law. —  When  a  construction  is  doubtful, 
aa  argument  of  inconvenience  may  be  used  to  explain  the  doubt*  A 
g^^  part  of  the  argumenti  in  this  case,  has  gone  upon  the  times  when 
portions  to  be  raisea  out  of  lands  should  vest :  but  the  cases,  upon  this 
subject,  are  quite  out  of  the  question.  They  go  upon  the  intention  of 
parties  which  is  out  of  the  case  before  us,  for  two  reasons ;  first, 
because  the  case  is  not  stated  to  be  the  case  of  children  not  living  to 
the  time  when  a,  portion  is  necessary;  secondly,  because  the  circum- 
stances of  the  case  go  a  great  way  to  exclude  it.  The  money  was  to 
be  raised  if  there  was  any  child.  The  case  must  be  taken  as  of  chil- 
dren who  died  before  the  mother,  but  lived  to  want  portions,  and  of 
one  child  who  survived  the  mother.  The  question  is^  tohether  the  chil' 
dren  are  to  take  under  this  of^intmentf  or  as  if  no  appointment  had  been 
made.  The  instrument  by  which  the  portions  are  given  supposes  an 
appointment  may  have  arrested  the  efiect  of  the  clause,  directing  the 
ceasing  of  the  term.  The  general  intent  was  to  give  the  parents  an 
opportunity  of  providing  for  children,  according  to  their  discretion,  to 
the  amount  of  13001, ;  if  the  parents  have  not  exercised  that  discretion, 
then  the  1500/.  is  only  to  go  to  children  surviving  the  mother.  JBiU 
this  it  nol  the  case  that  has  happened.  It  has  been  disputed  whether  the 
parents  have  expressed  the  period  when  the  portions  were  to  vest :  —  I 
think  they  have  not.  (3)  The  payment  was  not  tobe  sooner  than  in  the 
original  instrument.  .  But  they  have  made  a  designation  of  the  persons 
in  whom  ^e  ^oney  was  to  vest,  which  is  perfectly  repugnant  to  the 
former  instrument.    The  appointment  has  given  the  money  to  all  the 

r2)  1 1  It  leeiitf  thb  tentence  should  be,  '<  I  tiiink  the  parents  hare  not  expressed 
'  m  period  when  the  portions  were  to  Tesl^"  — .See|x>fltfa,  ncit  page. 
(J)  See  the  preceding  note. 
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children  of  the  marriage.  (4)  The  point  ia  not  brought  before  th^ 
Court,  whetlier  any  died  before  21,  or  marriage,  so  as  not  to  irttnt  the 
portion.  It  is  clear  all  the  children  were  designed,  according'  to  thte 
appointment.  As  to  tlie  time  of  vesting ;  according  to  the  instruth^lity 
witlxout  any  time  named,  they  must  vest  immediately.'  This  dlflelhi 
from  all  the  cases,  for  this  is  a  case  where,  after  marnage,  and  ttpoh  a 
view  of  an  existing  family, '  the  parents  have  given  portions  to  persoins 
described.  First,  as  to  those  born  at  the  time  of  the  appointnitot ; 
suppose  one  had  died  under  21 ,  could  it  be  contended  that  the  repfe^ 
sentative  of  that  child  would  not  be  entitled  ?  The  eff^t  of  this  nto 
put  the  children  after  born,  in  the  [*]  same  predicament.  The  money 
IS  to  be  equally  divided  between  diem.  They  are,  therefore,  tenants 
in  common,  and,  whenever  a  share  vests,  it  is  transmissible,  withotit 
survivorship.  The  designation  of  the  persons  to  take  is  altered  by  tlRsr 
appointment.  Not  those  alive  at  the  death  of  the  mothet  only;  ^but  all 
the  children  must  take.  (5)  Decree  affinned.' 

(4) '•  Exicept  Dorothy."  •  i' 

(5)  *'  Exeepi  Dor&iky."  Editor.    A  reftrence  was  directed  as  to  ttilitf  mtemrAotf  Ami 
Vnotf^ «ftbe  smna  of  1500^  and  4502.  in  the  pleadings  mentioned  to  have  beea  ndmtdmi  . 
pai4.  ^  John  Nanfrn,  deceased,  as  administrator  of  J.  Jones,  the  sundfing  trustee,  id  tb« 
term  of  600  jeuu;  and  it  vttA  ordered  that  the  defendi^ite,  MiddlaStch  and  Bkiktridgt 
and  his  wife,  be  charged  with  such  interest  accordingly;  and  idso  that  Ae  smhi  ofliM. 
and  '4^.  acnd  the  interest  made  thereof,  be  ansnt^i^d  by  the  said  defendants,  /.^JMtf  JMhi>' 
ditch  and  W.  Suekeridge,  and  Hetier  his  wife  (which  nid  J.MiddUdUck  wA  Be$mr. 
\B%kkvidgB  weiie  Ibe  csecnton  of  the  said  J.  Nanjon)  out  of  his  luaets  in  aooune  of  ad» 
msniatntion  i  and  in  caae  -they  should  not  admit  assets,  then  an  account,  &c.     And  k  . 
wa|^  further  ordered  that  the  said  sums  of  1500/.  and  450/.  and  such  interest  asdic  Master 
should  find  was  made  thereof  as  aforesaid,  should  be  (after  a  deduction  of  M  'yiMtBk* 
costs  of  the  suit  tbcreinafler  directed  to  be  paid  thereout)  diHded  into  sevcncqlMl  iiarti^ 
and  tftat  five  serenHi  parta  thereof  should  he  paid  to  thelplatntrfi^  aa  tho.plaurtiff,  J^rif;  . 
.was  then  become  the  personal  representative  of  Jamei,  Catherine^  JSdmundr  Mati^B.mk, 
Thomas  Nanflm,  deceased,  in  the  following  rights:  one  seventh  part  thereof  aa  ai^D^ 
nistratrix  of  James  Nan/an  ;  one  other  seventh  part  tkereoi  as  administratrix  of  Catherme 
Nap/en ;  one  other  seventh  part  thereof  as  administratrix  of  Edmund  ^dnfan  >  dbi^  nlfaer'  -' 
seventh  part  thereof  as  surviving  executrix  of  Thomas  JN^m/Smr  who  ^vas  CXecMor  yd 
Maria  Nanfan,  and  one  other  seventh  part  thereof  aa  representative  of  Thomim  NmUen^m 
afovcsaid,  m  hi*  own  right.    And  it  was  further  cndered,  thatume  other  scrcnw  part 
should  be  paid  to  or  retained  by  the  defendants,  J.  Middleditch  and  Z.  M^.  JBuekerii^,  aDj(l . 
Hester  his  wife,  as  representing  the  said  John  Nanfan  in  manfter  aforesaid ;  and  2at  the 
remaining  seventh  part  thereof  should  be  paid  to  the  defendant,  John  Hopper,  at  execistar 
of  J.  Smithf  who  was  executor  vt  Elimbethlfanfan,    R.  L. 


r&  C.  2  Dic-k, 
60a  S.  C.  Post. . 
3  vol.  549.  quod 
mde*^ 


*CHAMBERL[A]yNE  gatflSt   DuMMER.      [If)  Juftcl 

(Reg.  Lib.  1781.  A.  fol.45?,  &c.) 


J'  * 


Il'I 


J'-^-PJ?^®*'     'J^HOMAS  Dummer,  Esq.  made  his  will,  by  which  he  devised  hiV 
Ws^iSthat^is  fi'ef'hold  and  copyhold  estates  at  Cranhury,  in  the  county  of  Hamts^ 

wife  (whom  he     ^^^  elsewhere,  to  the  defendant  Harriot  Dummer^  his  wife,  for  «nd 
had  made  te-  '  '  '     : 


nant  for  life)  nught  cnt  timber  <>for  her  own  use  andbenefit,  at  seasonable  timei:"  Whaiti 
for  life  shall  be  restrained  from  cutting.(  1 ) 


tfa^teomt 


diiring)^ 

(I^The  order  made  in  thb  instance  was  chiefiy  firamed  upon  the  woida  of  tbeJi^j^M*!  - 
tion  In  0*l^tien  v.  (TBrien,  Ambk  107.  108.    See  the  order  j^ostea,  note  p)  to  pSgK  l$7r.  .r 
andoompare  them;  and  k  haaaecvied  as  a  gMieral  precedent  f9rii\iiusf:tio|»indn^ 
casM.     rkhSV9$,4ShnaittL.  ,,■  ^^qii- 

IiHtudi  instteeas,  the  CmM  iSsdnms  (nMwsk  9$  pmOie)  j^j^^^ 
cris'A6$^omam9Mai  ttmheri  and.(aain.t6epriiidpd  caafO  APFlx9til^9rt>tecta9i^iOi<!^^ 
part  of  the  sutrject  to  what  has  been  pUmted/ar  ornament,  even  if  il  is  the  BMt  ipotnrr' 

groous 


,  |K  THE  Court  of  CiiANc^Rr^  16& 

during  her  natural  life,  remainder  to   Charlotte  Holland  (an  elderly.         I782. 
Ubdj)  for  life,  remainder  to  the  plaintiff  in  fee.     This  will  was  made  a      ^    -,  m*  ' 
o>08iderab)e  time  before  his  death ;  but,  about  a  fortnight  before  his    CHAUBniLrNK, 
aeceasc>  he  made  two  codicils  to  his  will,  one  of  which  only  was  now  in         against 
questiori.     A  clause  of  this  codicil  was  to  this  effect.     "Whereas,  by       DoM:>i»«. 
**  my  will,  my  wife  cannot  cut  any  timber,  now  my  will  and  mind  is, 
**  that  she  may,  during  so  long  time  as  she  shall  continue  my  widow, 
cut  timber  Jbr  her  own  use  and  benefit,  at  seasonable  times  in  the 
tfearr    Mrs.  Dummer^    under  the   power    given    by  this    codicil, 
made  contracts  for,    and  began  to  fell  timber.    The   plaintiff  filed 
his  bill,    and  applied  to  His  Honour  the  Master  -of  the  Rolls,   for 
an  injunction  to  stay  the  cutting  of  ornamental  timber,  or  such  as 
aenred  for  shelter  to  any  of  the  mansion-houses,  and  also  of  youns: 
wood  not  come  to  maturity.     His  Honour,  ex  parte^  and  unattendeil 
by  pounsel,    made   an  order  in  Hilary  Vacation,   1782,   to  stay  the 
cutting  of  any  timber  whatsoever,  until    answer  and  further  order. 
And  18th  Aprils  1782,  Mr.  Arden  and  Mr.  Serjeant  Rooke,  moved  to 
discharge  His  Honour's  order,   as  going  farther  than  the  plaintiff's 
application,    and    preventing  her  cutting  what  she  was  undoubtedly 
entitled,  under  the  will,  to  cut.  —  The  order  was  supported  by  Mr. 
Attorney  General,    Mr.   Mamfield^  and  Mr.  HoUist.  —  Mr.  Attorney 
Generaf  contendedy  that  Mrs.  Dummer,  being  by  this  codicil  made 
tenant  for  life  without  impeachment  of  waste,   could  not  cut  down 
ornamental  timber,  such  as  protected  buildings,  or  such  as  by  standing 
I<nager  would  pay  good  interest  for  so  doing.    Mr.  Mansfield  objected,      r  it^^j  n 
that  several  of  £*}  the  trees  marked,  if  cut  down,  would  expose  the 
jOQng  saplings  to  die  cold  winds.    Mr.  HoUist,  that  she  should  cut 
only  what  was  fully  mature,  and  would  suffer  by  standing,  and  that- 
nocKlng  was  timber  under  ^ve  solid  feet;  he  also  contended,  that  under 
die  deriae  she  could  not  cut  for  sale,  but  for  her  onon  use  upon  the 
estate.   :  Lord   Chancellor  utterly  rejected  the  idea,  that  she  was  to 
cat' Jar  her  own  use  on  the  estate,   or  for  estovers  only,  and  thought 
that  she  was  entitled  not  merely  to  cut  timber  which  would  suffer  by 
standing,  but  every  thing  which  could  fairly  be  called  timber,  although 
sbe  should  not  cut  such  sticks  as  would  only  make  paling,  &c.    His 
JjO^isbip  recommended  to  the  parties  to  accommodate  what  should  be. 
<mt  under  this  idea ;  being  willing  to  save  to  the  defendant  the  season 
for  cutdng  timber;  but,  if  they  could  not  settle  the  matter,  said  he- 
must  be  attended  with  affidavits   to  settle  the  terms  of  the  injunction.' 
Mrs.  Dummer  afterwards  put  in  her  answer,  and  admitted  cutting  treej 
in  the  lawns  and  pleasure  grounds  at  Cranbury,  but  alleged  that  it  was 

grmn  to  the  existing  taste  of.  the  times.  Although  the  Court  protecto  trees  obviou^y.  ^ 
•■tling  as  onuunental  timber,  as  in  avenues,  vistas* ,  ridings,  &c.  it  refuses  to  extend  ita 
jufiadiction  by  introducing  other  words  of  refinement,  sadi  as  *'efmtril'uting  to  ornament, " 
Ae»  See  Lord  Eld<m%  £dsions  and  observations  accordingly  in  the  M.  of  Downthirt 
▼.  Lady  "Sandyt,  6  Vea  107.  UO,  112,  Ac.;  miUoms  v.  M'Namara,  8  Vea.  70,  71. ; 
Ijotd  Tktmuhnk  v.  Lord  Ferrers,  6  Voa.  4ad.  421.  .Bote,  &c  &e.  Hie  points  in  the 
principal  i^ue  came  into  mech  discuasion  in  iu  suboaquent  «tagc,  post*  3  vol,  349. 
Bcfldes,  the  cases  there  and  above  referred  to,  see  Day  v.  Merry,  16  Ves.  575.  where 
an  iiganctipn  was,  on  the  above  indisputable  principles,  extended  to  trees  which  had  been, 
plamted  h  exttude  o^eetifromvieur.  It  seems  that  Uie  report  of  part  of  the  jndpient 
of  tlie  M.  R.  in  Lord  Stratkmore  v.  Bowesi  post.  8  vol.  88i  89.  must  be  oooodefcd 
with'  caailoD,  af^  the  observations  of  L<»d  Btdon  above  referred  to.  Lord  JiCenyon 
ww§,  doubtless,  quite  right  in  his  determination^  that  the  injunction  must  be  granted* 
"  mtto^tke^ilrnkmefUai  trem,  ik»ugk  tkey ilouU  mat  be piamted  trtes,  but  trees  grfming 
iiafMMi%r'  bMadsle  it^Was  emdent,  they  vrtn  there  onnmantal,  as  adorning  tbe  ridn 
wlikkbddltetticuttbnNighdM  woodsy  if  the  tiMs  had  not  been  plant4id  to  skirt  ^hose 
ridinga.  Although,  therefore,  the  M.  R.  did  not  in  that  case  lay  the  particular  streas 
fMAidM  EkUmhm^aut  on  the  traaa  having  been  pkmted  for  omamcot,  thacase 
baMhiiiididaoiTCquiielll  andcf  oopiaaitdoeaBOl  at  aUmaitataafilBfttbaabav* 
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1782.         ^or  the  purpose  of  widening  the  way  to  the  house,  to  prevent  damps, 
^  r-  ^  ^  ^      and  improve  the  place.     She  admitted  also,  the  cutting  trees  placed 
CuAirBiiLTKv   in  rows  at  WooUton  and  Badiley^  but,  that  they  were  such  as  she  did 
^ipo'^  .      not  consider  as  ornamental ;  she  alleged,  that  oak  trees  of  six  inches 
girth,  and  sixteen  feet  in  length,  or  containing  four  feet  of  soHd  mea- 
sure, were  deemed  timber  trees,  and  that  she  had  cut  down  none  so 
small;    that  ash  of  five  inches  Rirth,  and  elm  of  seven,  were  also 
esteemed  timber,  and  that  she  had  cut  none  under  those  sizes.     Upon 
motion  to  discharge  the  order  for  the  injunction,  19th  June^  1782,  Ix>rd 
Chancellor  was  of  opinion,  upon  consideration  of  the  case,  and  of  the 
authorities  cited,  mz.  Packington  v.  Packtngton,  3  Atk*  215. ;  Asian  v. 
[  ♦168  ]      Aston,   1   Ves;  264. ;    f  Leigkton  v.  Le^hton,    22d  March,   17*7-8 ; 
J  Obrien  v.  Obrien,  20th  May,  1751 ;  and  Lord  CastUmain  v.  [•]  Lord 
Craven,  7th  December,  1733,  2  Eq.  Abr.  758.;  22  Vi.  52S.  Aat  the 
injunction  should  issue  nearly  in  the  terms  of  that  of  Obrien  and  Obrien, 
viz.  defendant  to  be  restrained  from  cutting  trees  which  were  s^liogs, 
and  not  proper  to  be  cut  as  timber.  §  (S) 

[See  this  case,  pasUa,  4  voL  549.} 

f  iMghton  T.  Lagkton  was  a  bill  by  the  eldest  son,  tenant  in  tail,  expectant  on  the 
death  of  the  father  tenant  for  life,  to  restrain  him  from  committing  wiate^  bj  cuttiBg 
down  timber^  especially  such  as  was  ornamental  to  Jthe  house.  The  Coiir^  won 
affitfevit,  and  certificate  of  the  bill  filed,  granted  an  injunction  to  restrain  the  defendant 
from  committing  waste  upon  such  part  of  the  estate,  whereof  he  was  sulncct  to  nn- 
peachment  of  wa^te,  and  as  to  the  mansion-house,  out*>houses,  gardens,  and  orciisds, 
timber  growing  .for  ornament  and  shelter  to  the  house,  to  restrain  faim  finom  oon- 
mitthig  waste  th6i^  till  knswer  or  farther  order. 

f  Oineri  v.  Obrien.  (S)  Injunction  to  restrain  defimdanta  from  catting  down  any 
tiinber  trees  or  other  trees  girowing  on  the  estates,  whidi  were.planted  or  gt&mhmfhttn. 
for  ornament  or  shelter  of  the  mansiomhoufie,  or  that  grew  in  vistas,  planted  wdki,  or 
lines,  for  the  ornament  of  the  park  part  of  th^  estate,  and  also  from  cotluig^' down' any 
sapliz^  growing  on  any  part  of  the  estates  not  proper  to  be  lielledy  till  a^awtr  or  Ibrdier 
order.     [Afoy  21.  1751.] 

£  See  in  addition  to  the  cases  cited,  Pema  v.  Parrot,  5  Atk.  95. — 1  Vefc  591.  Earl 
JBittthvrst  y.  Burden,  post.  roL  2.  p.  64,     [See  also  the  Editor's  1st  note  to  this  case.] 
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(2)  AmbL  107. 

(3)  His  Lordship  directed:  «  That  the  order,  dated  28 March  (then)  last,  be  diaduBgcd ; 
and  that  an  ii^unction  be  awarded  to  restram  the  defendant  Hanrigt  Ihu^mer,  bcr 
senrantSy  workmen,  and  agents,  from  cutting  down  any  timber  and  oChar  trees 
growing  on  the  estate  in  question,  which  are  [were]  planted  or  growing  tbere»  for  tbe 
protection  or  shelter  of  the  several  mansion-houses  belonging  to  the  said  estates;  or 
for  the  ornament  of  the  said  houses,  or  which  grow  in  lines,  walks,  vistas,  or  otfav- 
wise  for  the  ornament  of  the  said  houses,  or  of  the  gardens,  or  parks,  or  |ilcianirr 
groimds  thereunto  belonging;  and  it  is  further  ordered,^that  the  injunctioii  do  also 
eitend  to  restrain  the  said  defendant,  her  servants,  workmen,  or  agents,  from  cutting 
down  any  timber  or  other  ireea,  except  at  seasonable  tiines,  and  in  a  hosbandlike 
manner ;  and  also  from  cutting  down  saplings  and  young  trees  not  fit  to  be  cat  as 
and  for  die  purposes  of  timber,  until  the  hearing  of  thu  cause,  or  the  fiirthcr  otder 
of  the  Ccurt."    Beg.  "" 


Xmeoln*j  Jim 
MttlL 


Taylor  against  Popham  et  e  contra.    {July  16.] 
(Keg.  Lib.  1781.  B.  fol.  422  ) 


P.  r.inhislife- 
^'SSlto  T^x?  .^^  ^^^  ^^^^^'  ??  his  lifetime,  granted  to  his  son  Roheri 
p.  r.  his  son,  -"'^  Tayior,  two  annuities  of  lOw.  and  20(tf.  per  ann.  and,  there 

and,  there  being  subdsting  accounts  between  them,  by  vrfll  gave  him  an  annuity  of  GOOf.  on  iMrm^*'^ 
he  should,  within  three  months,  execute  a  release  of  all  demands  on  his  estate;  the  rdsMO  taidcRd  ia- 
duding  the  two  annuities  grmted  dnrxn^  Ae  life,  P.  T.  the  ton  did  not  ftcftit  his  aomiity  oT^iDaL^tay 
refusing  to  execute  h,  but  a  relaaae  settled  by  ^  Master  (omitting  fStkom  ffffliTtHfrr.)  biteaHndbnrt  ml 
refused,  Uie  Court  held  that  be  forfeited  the  •onoityundcr  the  wOL  ■.' 

being 


YN  THE  Court  OP  C^ANCXRY.  \Qg^ 

being  accounts  8u][)8isting  between  them  respecting  different  commis-  1782. 
^aryiihijps  in  Germany^  where  Paris  was  deputy  pavmaster  to  Peters 
Peter  Ta^r^  by  his  will  1  Sept,  1775,  [and  a  codicil  thereto]  int.  aL 
^ave  to  Paris  600L  per  ann.  on  condition  t^iat  he  should  within 
three  months  execute  a  release  of  all  demands  on  his*  estates,  being  as- 
sured there  was  nothing  due  to  him  on  the  accounts.  He  died  Octoier 
1777i  Charles  WiUiam  Taylor ^  and  Frances  Jane  Taylor^  other  chil- 
dren of  Peter  who  were  beneficially  entitled  under  his  Vi}ill,.HtL  1778, 
filed  a  bill  against  Paris^  who  claimed  29,317/.  as  due  to  him  ^om.^ 
p!tter*s  estate,  that  he  should  release  ;  stating  that  a  release  had  been 
tendered  and  refused,  and  therefore,  insisting  that  he  should  be  con- 
sidered as  having  broken  the  condition  on  which  he  was  tobave  the  600/. 
9er  ann,  IL  Paris  Taylor  filed  his  bill,  insisting  on  his  demands  upon 
Dis  father's  estate,  and  that  he  might  release  when  he  would,  having  an. 
option  6o  to  de  or  not,  upon  the  close  of  the  accounts.  The  cause  and 
cross-cause  stood  this  day  for  judgment,  IS  Aug.  1781. 

Lord  Chancellor,  —  I  am  of  opinion  it  was  the  true  meaning  of  Peter ^ 
to  prevent  the  account  Paris  sought  by  his  bill,  and,  therefore,  I  can- 
not order  such  account,  or  furnish  him,-  hy  means  of  this  Court,  with  any 
intelligoice  of  his  father's  affairs.  This,  therefore,  excludes  every  idea 
of  the  testator,  that  he  should  have  an  election.  The  next  question  is, 
wlietfaer  the  bill  so  filed  has  forfeited  the  600/.  per  ann.  and  that  leads  to 
a  common  rule  of  the  Court,  as  to  conditions  precedent.  If  the  Court 
can  put  the  parties  in  the  same  situation  as  ir  the  condition  had  been 
performed,  it  will  never  suffer  a  forfeiture  to  attadi.  (1)  The  release 
tendered  went  to  the  100/.  and  200/.  granted  before :  Miot  Paris  had  a 
ri^t  to  refbse)  or  any  other  claims  under  the  will :  [*J  I  think  his  liti-  r  %\^  7 
sating  it,  did  not  forfeit  the  600/.  annuity.  In  order  to  do  justice,  I  must 
da  no  more  than  declare  the  will  duly  |>roved,  and  refer  it  to  the  Master 
to  (2)  pi^epare  a  proper  release  declaring  the  intent  to  be  to  prevent  a 
contest,  but  that  the  will  did  not  bar  the  annuities  granted  m  the  life- 
cime»  or  any  claims  of  Parisy  except  as  to  the  mutual  dealings  and 
transactions  in  the  negociation  of  money. 

Costs  and  further  directions  reserved. 

The  daiise  came  on  again  for  further  directions  on  the  Master's  re- 
port, 16th  July,  1782,  when  Lord  Chancellor  dedarediheil  Robert  Paris. 
Taj^r^  having  refused  (3)  to  execute  the  release  tendered  to  him,  as 
settled-  by  the  Master,  he  was  not  entitled  to  the  annuity  of  600/.  and 
ordered  an  account  to  be  taken  of  all  dealings  and  transactions  between 
the  said  testator  and  Paris  Taylor,  and  reserved  further  Sections. 

(1)  BoyM  die  cue  of  Mtum  v.  Smith.,  1  Ve8.314b  (bfut^n  tUi  paitU  partkuhrlt^; 


'  Siuppl.  IS4,S.)  wbert  ft  ttstatof  devised  Us  Ireal  eOaU  to  A.  and  her  hem,  **  sfnutkt 

**  mtetikarried  wUk  Vt.  J*^  but  if  she  reiVisedto  manry  him,  he  gM9  it  to  W.  J.  aad  his 

li^rs :  she  entered'  into  possession,  and  declined  several  overtures  to  many  the  person  in 

quertion;  but  it  was  held  that  she  incurred  no  forfeiture  thereby,  nor  until  ihemade  a 

Jarmal  acknowledgment  of  her  refusal.     Vide  vJbi  suprd* 

(8)  **  To  nettle  a  proper  release  to  be  prepared  and  executed  acssording  to  the  said 
•' codicil  df  the  said  testator  of  the  IdtiiDef.  l'(76;  and  that  the  defihid^  vR.Bsns 
**  Ta^ftar^  should  execute  such  release,  or  dedme  executlBg  the'  same,  ifithin  thre^ 
« <  months  after  the  Master  should  have  approved  thereof  and  the  same  should  have  been 
•*  tendered  to  him  for  that  purpose."  .  R.  L. 

.(5)  The  decree,  after  a  recital  that  '*  i?.  P.  T.  having  rcfpsed  to  execute  the  releaae 
''lafdwod  to  hhn  as  seeded  by  the  Masterr  ftccording  tp  the  jirst  codscil  of  the  s^  tes- 
- .  «*  taS«Q'dated»  &c.  andaecoiding  to  die  decree  dafa^  ISih  Au%,  17^1,  dscUrcd,  tha^  he 
not  entided  to  the  annuity  of  60a','*  &c  ^c  '  H.  L. 


K  -^ 


••t 


AR0V£D  AMD  DJETEBMINBD 


C  •170  ] 


i*-i  MICHAELMAS  TERM, 
^       .  28  Geo.  3.  1782- 

.... 

Ep WARD  £o»f   Thurlow,.  Xofflf   High  ChaneMor.      Sir  Thouas 
Sbwel  Knightf  JMfaster  of  the  Rolls.      Llotd  Kenyov,   Eiq^  At- 
[  iorney  General*    Richard  Pepper  Arden,  Esq^  ScUcitar  Gawrek 


tievue  of  per- 
iooaltytoi^. 
and  tbe  kwftil 
heinof  hit 
bo^,ifAe 

butif  hedunild 
die  without  Uw- 
iulhein,1000f. 
to  Lady  S.  and 
JOOJ.  toC.  the 
contingencies 
too  remote.  (1) 


[  •!•»  ] 


The  Attorney  General  against  Hird. 

Appeal  from  the  RoHs. 
(Reg.  Lib.  1782.  A.  fol.  26.  b.) 

IKFORMAI'ION  at  the  relation  of  the  governors  of  the  charitjr  for 
widows  and  children  of  clergymen,  for  charitable  legacies  against 
defendant,  the  executor  of  George  Bruce.     Christian  Bruce  by  her  wiH. 
dated  8th  Jan.  1772,  gave  *^  to  ner  brother  George  Bruee^  and  the  law-. 
**  ful  heirs  of  his  body,  if  he  should  have  any,  her  whole  fortune  (ex- 
<<  cept  a  few  legacies),  but  if  he  should  die  without  lawful  heirSy  she 
<<  gave  to  Lady  Stair^  1000^  and  to  James  Cratoford,  5001.  the  residue  ' 
<<  to  her  brother.'*    The  property  was  personal  to  the  amount  of  aboijit 
5000/.    The  testatrix  died,  ai^d  the  broUier,  surviving  and  having  no 
child,  made  his  will,  dated  January  1780,  by  which  he  gave  alike  le- 
gacy of  lOOOl.  to  Lady  Stair^  to  her  sole  and  separate  uset  and  also  SOOL 
to  the  said  James  Cratoford,  and  made  //im  executor.    He  died  in 
July  1780.    Two  questions  arose;  first,  whether  the  legacies  of  lOOOi* 
and  500/.  under  Christian's  will,  incase  the  brother  should  die  without  law^ 
Jid  heirs,  were  too  remote.     Secondly,  suppose  them  not  so,  whether 
the  same  legacies  being  given  by  the  brother  was  not  a  satisfaction  fbr  . 
the  legacies  under  the  sister's  will.    His  Honour  decreed  that  the  lega*  * 
cies,  as  given  by  the  sister's  will,  were  too  remote,  and  that,  if  not  so, 
the  [*]  legacies  given  by  the  brother  were  a  satisfaction  for  the  formef 
legacies. 

Upon  an  appeal  to  Lord  Chancellor. 

Mr.  Madocks  (for  the  {^pellants). —  The  question  as  to  the  remote- 
ness of  these  two  legacies  under  the  will  of  Cnristian,  depends  upon  two 
circumstances ;  first,  the  intention  of  the  testatrix,  and  secondly,  whether 
they  are  within  the  rule  of  law.  If  she  intended  the  legacies  over  to  be 
afler  a  general  failure  of  issue,  then  they  would  be  void:  if  she  meant  a 
failure  at  a  particiUar  time,  they  may  be  good.  The  words  must  receive^ 
a  construction  from  the  intent  of  the  testatrix,  expressed  in  other  parts 
of  the  will.  The  circumstances  shew  that  she  meant  a  failure  at  the 
death  of  the  brother;  by  the  words^  **  in  case  he  shall  die  without  law- 

(1)  Seelf^eifeld  ▼.  J^tetfOd,  1  Ves.  135  &  154.  Supp.  81. ;  end  note  that  in  that- 
eaMtbe%i^bAl|ittotwdhas  webe,  "^iflie  shonld  die  without  imte,^*  nof  Aorj,"  m  la 
the  Report.  ^I^ufe  Supp.  81.>:ftoin'E;  L.;  Updd.die  point  in  question,  sceJBl^T. 
Bendiyt  poA.  188  Mr.  Sanders*  note  to  Hodgson  v.  Bussey,  2  Atk.  89.  and  Fearhe  £x.. 
Dev.  144.  161.  167.  Ac  See  alto  Mr.  Rdper's  Very  useful  and  cdinprehennTe  wort  oo 
Legacies,  vol.  2.  p. 393.  et  aeq.E»dy,  Wallace,  2  Ves.  117.  120.  318.  Ac  referred  to  in 
the  last  nole  to  this  case.  See  also  Bariota  V.  SaUety  17  Ves.  479.  482,  Ac  EUon.  ▼• 
Eatofh  wym^55.mjdXirkpatriciyr.  JTtlpairiek,  13  Ves.  47«.  <t  ir^.  with  ike  notes. 
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^*  fu]  heirs.'^  (2)  .  There  is  no  doubt  the  words  may  receive  a  limitation         1788. 
from  the  circumstances  of  the  case,  Lamb  v.  Archer^  1  Salk. 225.  —      ^  iiagm  / 
IB  Vi.  100.  PJ. 41  .)'^BeaucUrk  v.  Dormer,  2  Atk.  808.  —  Keily  v.  Fowler,  in       ATroftHmr 
tile  House  of  Lords,  6th  Januarjf,  1768,  6  Brown  Pari.  Cases,  309.(3)  —       G^wmal 
Gcorg^^  Bruce,  by  bis  will  in  1780,  gave  the  same  legacies,  together  with         j^jj^ ' 
other  legacies,  to  charities.     If  he  had  intended  them  as  a  satisfaction, 
he  would  have  said  so  ;  thefe  is  no  presumption  from  the  similarity  of 
the  sum.     There  is  a  circumstance  in  Lady  Stairs  legacy  that  has 
weight ;  the  second  legacy  is  for  her  separate  use,  the  first  legacy  would 
go  to  Lord  StaiK 

MnMacdanald  /6a  the  same  side).  ^— She  meant  to  give  heir  brother 
the  whole  beneficial  interest  during  his  life,  and  that  if  he  should  have 
children,  which  would  appear  at  his  death,  then  that  they  should  have 
it;  if  not,  that  1500/.  of  it  should  go  away,  but  the  rest  be  at  bis  dis- 
posal. Here  are: controlling  circumstances^  to  tie  it  up  to  the  time  of 
nis  death.  His  lawful  heirs,  if  he  shall  have  any,  shews  it  was  in  her 
idea  that  he  might  not.  JJm  should  die  without  lawful  heirs,  these 
words,  standing  by  themselves,  would  mean  generally,  but  coupled  as 
they  are,  shew  she  had  the  alternative  in  her  mind,  which  is  called 
a  contingency,  with  a  double  aspect.  If  any  circumstance  will  admit 
the  construction*  to  be  affreeable  to  the  intent,  the  Court  will  give 
the  words  tbal.^construction. (4)  —  Pinbury  y,  Elkin,  \y>/ms>  5BS.  In 
Keily  y^  Fowler,  the  only  circumstance  was  the'  return, — the  circum- 
stances here  are  full  as  strong,  for  here  the  [*]  residue  is  given  to  the  [  *172  ] 
brother,,  so  as  he  shall  personally  dispose  of  it.  Forth  v.  Chapman, 
1  Wins,  663.  was  construed  a  contingent  dying  without  issue,  as  to 
the  personalty,  though  a  general  dying  without  issue,  as  to  the  real. 
Sdly.  The  legacies  given  by  the  will  ot  George  Bruce  are  not  a  sa- 
tisfaction for  those  given  by  Christian,  It  is  held,  with  respect  to  satis- 
factions, that  an  identical  sum  owed  and  bequeathed  shall  be  held  a  sa- 
tisfaction, but  if  there  be  any  circumstance  which  shews  an  intention  to 
f:ive  a  bounty,  the  Court  will  restore  the  words  to  their  natural  sense. 
n  Gafky.  8twel,S  Atk.  96.  the  legacy  being  to  be  paid  a  month  after 
the  decease,  was  taken  as  a  distinction. 

Mr.  Graham  (on  the  same  side),  -^  cited  1  Wms.  666.  for  the  sake  of 
Lord  Parker^B  expression  —  also  Atkinson  v.  Hutchinson,  3  Wms.  258. 
To  the  2d  question,  he  said  —  this  was  from  diflR&rent  funds ;  the  1st.  le- 
gacies from  the  sister's,  the  2d.  from  Georfre'a  own. 

Mr.  Attorney  General  (on  the  other  side).  —  The  construction  con  • 
tended  for,  would  remove  the  land-marks  of  property,  the  rule  of  law  is, 
that  such  a  bequest  to  one,  with  a  general  limitation  over  afterwards  to 
the  heirs  of  the  body,  is  void.  Keiiy  v.  Foxvler  went  to  the  extreme, 
and  was  on  the  ground  of  words  in  the  will,  and  the  nature  of  the  pro- 
perty, whidr  was  specific  personal  property,  —  but  here  it  is  not  living  at 
the  ti/me  of  his  death,  or  in  the  life  of  any  particular  person,  or  at  a  cer^ 
tain  nmnber  cf  years.  The  party  has  mistaken  the  legat  limits,  and 
therefore  the  intention  must  be  frustrated  rather  .than  overthrow  the  rule 
of  law.  —BuUer/ield  v.  Butterfield,  1  Vesey,  133.  154.  (5)      . 

Lord  Chanealor,  —  The  legacies  were  payable  by  the  executor  im- 
mediately,^-he  has  made  them  payable  in  six  months. 

Mr.  Selwyn,  —  The  construction  must  be  the  same  as  if  she  had. said, 
if  my  brother  shall  die  without  issue,  and  the  words  ifhe  shall  Aovs  any'^ 
were  lefl  out,  for  they  are  only  expressio  eorum  qua  tacitiinsunt, 

(8)  9m  Bad  v.  WoUace,  2  Vei.  1 17.  ISO,  121.  318.  &c 
'     (3)  5  Bro.  P.  C.  299.  Svo.  edit. 
.    (4}  9m£ad^,WmUaee^%VmAn.\90,\2\i9tc: 

i5)  Am  to  thii  one,  noCc-ths  flubtequent  words  uMd  were  **^\i  he  should  dito  without 
«' IfW^"  snd  iiol  «  Aors,"  as  ftirted  in  the  Report.    Fik£r  Supp.  81. 

Mr. 
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'  Cases  Argued  and  Determiked 

Mr»  MadockSi — replied. 

Lord  Chancellor. Mr.  MaccUmald  argued,  that  die  devise  was  ab- 
solute if  tlie  brother  had  no  children,  qualiiied  if  [*3  ^®  ^^-  ^  should 
think,  if  it  came  to  that,  His  Honour*i$  decree  must  be  wrong.  [But]  the 
question  is,  whether  there  be  any  thing  in  the  limitation  to  ooatrol  the 
ffeneral  gifb,  if  he  ehall  die  without  issue^  or  if  there  be  an  executory 
devise,  if  he  shall  have  no  issue,  I  believe  she  meant,  if  there  was  issue 
who  should  die,  that  it  should  go  over.  The  hardship  of  the  construcdoa 
is,  that  the  words  are  carried  back  to  the  sense  they  bear  as  to  real  pro- 
perty, and  then  applied  in  the  same  sense  to  personal.  It  would  be  hard 
in  this  case,  if  she  meant  that  if  he  shoidd  die  without  issue,  living  at  his 
deaihf  the  words  should  be  construed  as  if  apphed  to  real  estate^  I  am- 
sorry  the  judges  have  thought  themselves  bound  to  construe  wills  con- 
trary to  their  own  opinion  of  the  intent.  (6)  The  word^  if  construed 
here  otherwise  than  they  have  usually  been,  would  overturn  the  rules  of 
construction,  though  not  the  rules  of  law.  If  they  have  been  alwavs 
held  to  mean  a  distont  dying  without  issue,  and  it  should  be  now^held- 
otherwise,  it  will  shake  the  nile  of  property,  therefore  I  think  the  Master 
of^^e  Rolls'  decree  right.  I  remember  no  case  where  these  words 
have  been  thought  to  be  a  contingent,  not  an  ^absolute  estate-tail. 
If  I  think  of  nothing  further,  I  must  affinn  His  Honour's  decree. 

Decree  affirmed. 


(6)  The  Courts  will  avoid  a  coBfltnictioo  loidiog  to  m  pcrpilnily«  tf 
Exd  ▼.  WtMace,  2  Vcxu  117.  190.  318.  itc 


poMU,    8* 


A  farickmsker 
taking  the  earth 
offtfaewaste^  for 
whidi  he  after* 
wards  pud  a 
consideration, 
god  idling  the 
briclcsisatrader 
within  the 
bankrupt  laws. 

(0 


[  ♦n*  ] 


Ex  parte  Hakhibov. 

npHIS  was  a  petition  for  a  new  trial,  upon  an  issue  totrjr  the  ^OMtisfi^ 
'-   whether  the  petitioner  was  or  was  not  a  bankrupt.  At  the  trmi  it  mss 
proved  that  the  petitioner,  who  was  a  farmer,  renting  a  finm  ef  upwarit 
of  lOOl,  a  year,  made  bricks  of  earth,  taken  off  the  waste  widipot  soy 
licence  from  the  lord  (to  whom  he  afterwards  paid  a  eonsideration),  that 
he  had  used  a  kiln,  not  built  by  himself  for  that  purpose,  anA  had,  at 
various  times,  made  from  40,000  to  70,000  backs  every  year,  and  aM 
different  quantities,  sometimes  only  to  certain  persons^  andtsometiiDef 
genially  to  all  who  ^same  for  them.    It  was  farther  in  evidencei  tkat 
me  kiln  was  a  small  one,  not  fit  for  burning  more  than  7000  bricks  at 
a  time.    One  of  the  witnesses  swore,  he  was  employed  by « the  plaintiff 
to  make  the  bricks  at  a  certain  priQe,  and  Uiat  he  sold  them  at  ao  ad^ 
vanced  value. .  [*j  A  commission  was  taken  out  26th  3fd>y,  17Bli  sni 
he  was  found  a  bankrupt.    .Upon  a  petition  to  si^Marsede  die  otmmn^ 
sion,  An  issue  was  directed  and  tried  at  the. assizes  at  lUrij^f  mhm  th^ 
counsel  for  the  plaintiff  at  law  cited  2  Wilson,  169w ;  wt^iik  case 
apt  denied  to  be  law  by  the  counsel  for  the  defendant:  bat 'they  i 


(I)  In  all  similar  questions,  the  being  a  trader  within  the  scope  oij^^^tftolanai^^hitr^ 
depends  not  merely  uponthe  Quantity  of  materials  bought  or  detlt  i^,  but  the  |^w>i  i^? 
intention  manifest  under  all  the  chcumstanees  of  each  c«Je.    See  £g"paHe  Majgawd^ 
1  Rose  Rep.  Bank.  84.     Tbat  «  penon  who  makes  brkks,  €ir  woiks  and  sells  lime,  p^ 
stoMb  derived  from  his  own  laad^  or  vhidt  he  nntg  Uft  €il3tttT  dl^cu,iatnes  wA  ^ 
trader*  without  mora ;  tee  in  Xoipd  nuriow*B  judgment.  wilh»ii»:«id  the  carai  iftir  raft^ 
led  to.  8ec  also  Sutton  v.  Wede^  7  East  44S.  Ex  parte  JUdge,  I  Rosa  Rep^  Baok.  51^- 
Ex  parte  Gardner,  ibid.  377.     Hiat  a  cew-keeper  is  not  ej^jeptts  tha  hsfthsiipt  Iw'^ 
where  all  his  transactions  of  buying  and  edling  aie  ineidcatal  to  his  irtw^Hllinii  d 
htmar,  graxter,  or  drover,  see  Carter  v.  i>MM,  1  ^Swanst  Rep.  e^ 'and  fl.-jU  1  .Wib. 

qji,-iai.w.  .      .  ■   .i     ;y . 

-    'sisted 
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sisted  that  the  bankrupt  was  only  a  farmer^  and  did  not  make  bricks  for        1782. 
sale,  but. for  his  own  use  only.— Mr,  Justice  BuUer^  who  tried  the     *^    - ^  i_ ' 
cause,  told  the  jury  the  question  was,  whether  the  bankrupt  kept  a       Et  parte 
public  sale-kiln;  if  he  did,  it  was  a  trading  within  the  bankrupt  laws;     Habrisoih 
but  if  it  was  a  mere  private  kiln  for  his  own  use,  and  that  having  toa 
manvy  he  had  only  sold  to  a  neighbour,  that  would  not  be  such  a 
tradmg.  (2)    The  jury  found  that  it  was  a  public  sale-kiln,  and  conse-^ 
qU^ntly '  save  a  verdict  for  the  plaintifPs  assignees.    The   defendant 
petitioned  for  a  new  trial. 

Mr,  Serjeant  Hill  (for  the  plaintiff.)  —  The  opinion  of  the  courts 
respecting  farmers  and  innholders,  dealing  much  more  largely  than  this 
man  did  (2),  has  been,  that  they  were  not  within  the  statutes.  No 
person  is  within  the  statutes,  13  Elix.  c.  ?•  1  Ja,  1.  c.  15.  21  Ja.  1.  c.  19. 
unless  he  uses  merchandise,  or  seeks  his  liyine  by  buying  and  8elling.r 
The  petitioner  is  not  within  either  branch  of  the  definition;  he  is  no 
more  a  trader,  than  the  lessee  of  a  coal  mine,  or  an  alum  work.  This» 
was  a  selling  only  in  small  quantities.  (2)     The  first  building  of  the  kiln  x. 

was,  in  order  to  perform  a  contract  with  his  tenant ;  but  not  done  for  a 
livelihood,  or  by  way  of  making  a  profit.  His  principal  business  was 
that  of  a  farmer :  he  had  no  intention  of  seeking  a  livelihood  by  the 
brick4dln,  which  was  a  very  small  one.  The  large  kilns  for  trading  (it 
was  in  evidence),  would  burn  13  or  14,000;  this  would  never  burn  more 
than  7000.  No  man  can  be  a  bankrupt  by  selling  only,  without  buying : 
OQ  this  ground  it  is,  that  innkeepers  and  farmers  are  not  within  me 
bankrupt  acts  (3) ;  for  though  an  innholder  buys,  it  is  not  his  proper 
trade,  Cro*  Car.  548.  The  case  of  a  brick-makei*  is  stronger :  he  only  [  *175  ] 
sells  bricks,  he  does  not  buy  them.  It  does  not  appear  that  this  man 
bought  any  thing.  He  oniV  paid  a  consideration  to  the  lord  of  the 
manor.  If  a  man  makes  bncks  upon  his  own  estate,  or  on  that  which 
he  rents ;  or,  as  in  this  case,  where  the  trespass  is  purged  by  the  const-* 
dfii^on,  it  will  not  amount  to  a  trading,  to  make  him  liable  to  bank- 
ruptcy. In  [*]  Cro.  Car.  548.  Berkley  held  that  an  innholder  was  liable^ 
because  he  bought  and  sold  for  the  use  of  his  customers,  and  their 
hofftes ;  but  the  other  three  judges  were  of  a  different  opinion.  Here 
he  could  not  mean  to  get  a  living.  1  Com.  Dig.  522.  refers  to  Cro. 
Car.  549. ;  2  Bhadut.  Vom,  474.  476.  From  the  nature  of  this  dealings 
he  did  not  buy ;  therefore  was  not  within  the  statutes,  any  more  than 
the  lessee  of  a  colliery,  or  of  an  alum  work.  That  a  person,  generally 
called  a  brick-maker,  may  be  a  bankrupt,  I  do  not  controvert,  because 
they  generally  buy  bricks,  but  here  it  is  otherwise. 

itord  Chancellor,  —  Beety  one  of.  the  witnesses,  said  he  supplied  the 
loam  and  sand  at  10».  6d,  for  those  for  Harrison's  own  use,  and  at  125. 
for  those  for  sale,  and  which  Harrison  sold  at  lis,  per  1000,  and  that  he 
made  70,000  at  that  price. 

Serjeant  HUl,  —  In  2  Wils.  169.  the  Court,  without  going  into  the 
case  of  a  brick-maker,  only  took  a  distinction.  The  earth  being  manu- 
factured, would  be  a  reason  to  make  it  a  stronger  case  than  those  stated, 
wood  would  bring  it  within  the  reason  of  the  innkeeper  and  farmer's 
cases,  where  they  are  not  bankrupts,  because  they  add  to  what  they 
'  boy.    It  is  not  merely  a  bu}nog  and  selling,  but  a  superaddition,  whicn 


(9)  It  is  not  tiie  quantity  of  dealing  in  any  nMt«rial,  niiether  great  or  to  m  vtfy  small 
cttait ;  but  aU  depends  on  the  intention,  and  it  is  enough  if  a  pecKMi  wiU  acU  to  any  one 
wiio  comas  to  buy.  Such  cases  are  fit  for  a  jury.  See  £s  jtarte  Magennis,  1  Rose  Rep. 
84.  Efparte  Moule,  14  Ves.  €05,  4. 

(5)  Not  as  tuck;  but  they  are  not  thereby  protected' if  they  deal  in  artidas  not  within 
the  ngicaMity  of  their  situation,  as  innkeepers,  £umers«  &c  Siee  Cooke  B.  L.  [97.]^  ^' 
6th  adit.  Iliey  will  not,  hovrvrer,  be  held  to  precise  strictosss.  BoUon  \f  Sawerby, 
11  East,  274. 

is 
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1762^         18 'different  from  Dally  v.  Smithy  4  Bur.  2148. :  here  w  only  a  liiilture, 

*''  r^\'^'C^      and  a  very -small  one,  of  bu3nng  and  selling.    If  be  had  deiut  in  a  very 

Ex  fmtie       small  way,  not  seeking  his  living  by-it,  it  would  not  be  sufficiieAt  to'  bring' 

Hacrisoit.      him^thm  the  acts.    Mayo  v.  Archer,  Stra.  51 S.  shews- the  proporticHi» 

to  be  material.  • 

liord  Chancellor.  -^  Suppose  an  innkeeper -was  to  lay  in  a  stbok,  where 
every  body  might  be  supplied  as  from  any  other  «hep,  would  not  that 
bring  him  within  the  statutes,  although  the  quantity  he  sold  was-  iimall, 
if  the  demand  was  no  wore  ?  (4) 

Mr.  Madocks  cited  Crisp  v.  Pratt y  March,  S4.  A  farmer  baymg  undcsr- 
wcK>d  for  sale.  Is  not  liable  to  bankruptcy. 

*  Mr.  Attorney  General  (for  the  assignees.)- — I  admit  it  to  beheeessary 
that  there  should  be  a  buying  and  selling.  If  a  num  was  to  get  the  <^y 
first,  and  sell  it  to  the  bankrupt,  or  the  bankrupt  was  to  agree  with  the 
lord  of  the  manor,  to  get  it  at  a  certain  price,  either  of  these  Would  be 
[  *176  ]  a  bujnng.  If  there  is  no  buying  [♦]  here,  there  are  many  cases  where 
there  cbiild  be  no  commission,  about  which  there 'has  nevei*  been  a 
doubt :  such  as  a  pottery,  —  pipe-clay  making.  Mr.  Wedgnood^*  if  his 
works  had  not  succeeded^  might  undoubtedly  have  been  a  Mulkrupt.  -A 
strgar-baker  would,  though  he  should  purchase  the  whole  of  a  plantation* 
S6  maltsters,  paper-makers,  distillers.  The  nature  of  the  trade  there- 
fore is  sufficient.  The  price  given  will  not  be  material ;  for  if  a  person  ' 
gave  him  the  soil,  that  would  be  sufficient.  Then,  as  to  the.  extent* 
llie-  extent  to  which  it  is  carried  on,  is  matter  peculiariy  fit  for  a-Junr. 
If  he  made  for  his  own  use,  and  casually  having  too  many,  sold  the 
overplus,  I  should  have  thought  it  not  within  th^  bankrupt  laws.  But ' 
the  juiy  here  have  found  that  it  was  a  public  sale-kiln.  The  pir^  to  be 
a  bankrupt,  ought  to  sell  in  order  to  gain,  but  need  not  actually  gaia  -A 
livelihooa  by  the  tr^e.  If  to  his  character  of  a  farmer,  he  .added 
another  within  the  bankrupt  laws,  he  certainly  might  make  himsdf  liaUe 
ta  bankruptcy.  The  place  being  kept  as  a  sale-kiln,  .constitutes  fJie 
person  a  trader.  If  ^  man  obtains  a  chattel  interest  in  the  land>  aia4 
meliorates  it,  that  will  make  him  liable  to  a  bankruptcy,  as  laiddoiim'by 
i/o/f,  in  Skinner's  Rep.  292.  -      ^ 

Lord  Chancellor.  —  I  take  the  gist  of  the  case  to  be,  vi^hether  ^  man 
making  bricks  out  of  his  own  soil,  would  be  within  the  statutes  of  baidr- 
rupts.  If  he  bought  of  another,  and  sold,  then  that  would  be  withhi 
the  case  of  a  baker,  and  .a  great  many  other  cases.  ,The  pipe-maker  (5) 
was  owher  of  the  soil;  and  yet,  I  think,  was  held  to 'be  a  banfeni|>t  t 
though  it  was  doubtful  formerly  whether  a  fhan,  who. bought  the  mate- 
rial, and  converted  it  into  another  form,  as  the  distiller  does,  was  liable* 
It  Aeems  to  me,  that  the  converting  coals  into  another  form  is  not  suffi- 
cient to  make  a  man  liable. 

Mr.  Balgny  (on  the  same  side)  cited  Watkins  v.  Caddel,  B.  A»  14  ZVe. 
19  Geo.- 3.  on  Uie  trade  of  an  iron-madtef;  where  Lord  MansfieUgmd^ 
that  the  Owi!icr  of.  the  land,  merely  prepai^ine  the  produce  for  market, 
is  not  d  trader,  as  in  the  ca^e  of  an  alum  workf  ^  but.iHiere  thefbund- 
ation  of  the  estate  was  made  the  basis  of  a  mantifactiitie,  as  in  thl^^  dtoe ' 
of  a  brick-maker,  that  would  make  a  man  a  trader ;  and  cited  two  cases 
on  the'  home  circuit,  of  brick-makers  bipin^  ifound  l|abkrtx]pt8« .  ^The^ 

t  Nlewion  v.  Newton,  1  Cooke's  Bankrupt  Law,  76.  (2(L  edit)  [57.  &  64.  (5tfa  &  6tli 
^editiooi)  $  and  see  Sutton  r.  Wedey,  7  East,  442.]  ^      : 


.1  . 


(4)  See  Exp&r^  MagenniSf  and  aote  (9)  in-Ukc'fv^te^g  pagv. 

(5)  But  see  Sutton  t.  IFeeUy,  7  East,  442.  and  Ex  parte  Biltg&,  1  lUiMltcp.  aW.'^Hitrtf 
tt  waifMa  «#  otfncUio^  Hut  the  ksMe  ^^a  Usot-lOttif  wUch  he  wtekedWb  lime-Mnwr^ 
4&a$  noi^  such  a  trader. 

extent 
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extent  of  the  tnuluig  [*]  Is  not  material^  Priest  v.  Ptd^eoUy  B,  Rf»         173^* 
12  Geo.  3. 1772,  a  victualler  sold  out  of  his  house,  by  retail,  tivo  gi^*      ^  S..,  -u^ ' 
Ions  of  brandy»«and  five  dozen  of  wine;  the  jury  found  him  a  bankrupU-       Sxyorie 
and-the  Court  refused  a  new  trial :  the  Court  saying,  this  was  a  proper      Haamsomu 
subject  for  the  jury  to  determine.  (6)     Willet  and  another,  assignees  of      [  ''^l??  ] 
i4aro»,  «  bankrupt,  against  Edmonds^  East.  IS  Geo.  3. 1773.  an  imi- 
keeper  in  Cambridge,  used  to  sell  liquors  by  dozens,  out  in  the  neighr 
bourboody  to  the  distance  of  three  miles,  Lord  Maii{/^«^  thought, it 
matter  to  leave  to  the  jury,  whetlier  he  was  or  was  not  a  bankrupt,  i* 

Lord  ChancM^.  -^  The  only  question  is,  whether  a  man  m^cmg 
bricks  on  his  own  estate,  or  on  tliat  which  he  rents,  shall  not  be  a  tr^dei? 
liable  to  the  statutes  of  bankruptcy,  though  he  shall  expose  the  brioks 
to  8alew(7)  It  s^ems,  here,  as  ii*  he  bought  the  soil,  which  founds  two  ^ 
questiooa;  first,  whether  the  converting  the  soil  into  bricks  forsaley: 
would  make  him  liable  ;  second,  if  the  buying  the  soil,  and  making  it 
into  bricks,  will  make  him  so.  .  .  '  < 

Mr.  Serieant  Hill  (in  reply)  —  cited  Skin.  292.  and  Saunderson  v* 
RowkSf  4  Bur«  2064. 

Lo^cl  CkafioeUor.  — -  If  I  take  the  case  right,  the  judge  reported  this: 
fact,  that  after  two  persons  had  used  the  kiln,  the  bankrupt  took  it  up  • 
and- continued  it  with  Be«^  who  was  at  half  the  expense  of  the  kiln^  and 
who  was  to  be  at  the  expense  oi*  getting  the  clay,  the  fire,  i&c.  and  to 
be  allowed  so  much  jsier  thousand  for  the  bricitjs,  which  were  to  be  the 
property  of  the  bankrupt;  thi^t  the  clay  was  dug  for  the  bankrupt,  and' 
under. his  authority,  which  made  it  the  same  a&  if  he  had  the  lord'a 
licence  Ui  take  the  materials  he  found  necessary  for  making  the  bricks ;  ■ 
that  the  bankrupt  engaged  the  other  in.  the  nuking  the  bricks ;  andja 
taking  t)ie  materials  out  ef  the  waste.  —  The  judge's  opinion  ^ven  to 
the  jiuy  was,  that  if  he  kept  a  public  sale-kiln,  he  must  be  found  a 
banknipt'    If  it  was  true  that  he  had  set  up  a  private  kiln  for  his.owa.- 
use,  and  finding  he  had  too  many  bricks,  had  sold  the  surplus,  he  could . 
not  have  been  a  bankrupt ;  but  if,  after  he  had  set  up  the  kiln  for  hi^ 
owii  use.  he  continu^ed  to  employ  it  for  sale,  then  the  questions  arise.  (8)  . 
I  lay  out  of  the  case,  the  buying  and  selling  in  the  form  of  bricks ;  that. 
would  not  be  an  arguable  case.     I  lay  out  of  the  case  also,  all  that  has 
beea[*jsaid  of  farmers,  innkeepers,  &c.  exercising  odier  trades;  .    [  *178  3 
efther  they  must  be  only  consequential,  or  they  must  be  beyond  thp 
jneasure  of.  their  own  trade.    I  therefore  think  the  case  of  the  vintner,  . 
who  sold  five  dozen  of  wine,  hard  measure.  —  If  a  vintner  will  ^ell  ^k  a  . 
wine  merchant,  the  quantity  is  not  material ;    it  is  a  separate  article^ 
by  which  be  seeks  his  living.  (9)     If  a  great  farmer  would  keep  a  . 
chandler's  shop,  it  would  be  in  vain  for  hxm  to  say  he  was  a  farmer  ^  the 
nuumer,  more  than  the  quantity,  points  that  it  is  seeking  his  living.  * 
The  principle  of  the  pid  cases  ia  that  the  parties  do  not  buy  and  aeH, 
for  thQugh  they,  buy,  they  do  not  sell  in- the  same  form. .   The  effect  of  ; 
the  distinction  was  found  to  be  too  large,  as  it  would  apply  to.i^  gf^^t.^-' 
many  tn^d^  \  a/H  jfor  instance,  a  distiller*     The  principle  tberelqrf  i;en  ^ 
ceirid  apiQfther  iq>plica(iQar:  and  no^  If  a  man  buy;^  icawj^^^V^an^f.  ^< 

f  .^Scf-tfae  cfHjs  of  yPoimott  ▼.  ^off^ftoiN  1, I>unifi)rd  Mil  East,  572.  ado  B^rtiiihni^vi  v.  ^^ '  '^ 

«Sft«riooMf,  ibii,  '^^,  as  fb  the  fwxtUw*h  of  the  trading. 


4  *^  ^  •  ^ 


(6)  See  JElr  ;Mrte  Afq^ffnnu,  1  Rose  Rep.  84.        I      ,.^.  l  ^  .»     i-.i-^.i.   .(iir      > 

(7)  Ai  to  that  mere  UnU  qffacth  it  was  held  in  SuUon  r.  IVedey,  7  East,  442.   that 
mxctk  a  penoo  was  not  within  the  bankrupt  laws.     Sec  the  preceding  notes. 

(d)  But  SuUm  V.  WeeU^^.niUasx^i.  to  in  tbe  .pveoedi|ig  no|c,  seena  ta  ba»^  aettlip^Afft 
«»« ^iMfCkai,     Flii»rfint,442.       .  ,. .    .  ,•  .;    ..,,^:>-  :',_^(  [-J, 
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1782*  vlUries  the  form  ever  so  much,  it  will  be  a  trading.  Clar  and  sand 
*- J— ^  1,  '  turned  into  bricks,  would  therefore  be  withip  the  statutes*  But  there  is 
Stjwru  another  around  upon  which  it  is  more  uncertain,  wherehe  vends  the  pro- 
.Hawusov.  duoe  of  his  (mn  estate  ;  because  that  is  not  a  buying ;  and  therefore  the 
cases  have  gone  upon  this,  that  the  man  merely  selling  the  produce  of 
his  own  land,  he  shall  not  be  liable  to  be  a  bankrupt.  (10)  It  is  notatated 
to  have  been  decided  that  a  great  brick-maker  making  from  his  own 
•state,  can,  in  thatrcspect,  be  a  bankrupt.  The  case  of  Wa^Um  v. 
CadMy  is  only  a  dictum,  since  there  the  bankrupt  bought  iron.  The 
case  of  the  iron-master,  would  be  like  that  of  the  sugar*baker,  who  had 
the  plantation :  I  should  think  if  it  was  brought  to  a  neat  question,  and 
the  jury  thought  he  only  meant  to  bring  his  own  produce  to  perfection, 
they  would  be  right  not  to  find  him  a  bamorupt  (10)  r  but  it  would  be  very 
difficult  to  bring  that  idea  before  a  jury,  and  the  question  would  be, 
whether  the  man  meant  to  carry  on  a  trade,  or  merely  to  melicHrate  the 
produce  of  his  own  estate.  (10)  It  is  very  different  where  a  man  sets  up 
to  sell  bricks,  and  ^oes  about  the  country  to  collect  materials ;  the  cd- 
lecting  the  materials  will  be  held  ancillary  to  the  general  purj^ose. 
Purchasing  the  earth  by  obtaining  a  licence  to  dig  in  the  waste,  ivight, 
and  I  think  it  would,  be  held  to  be  for  the  purpose  of  carrying  on  the 
trade.  Here  the  earth  was  not  purchased,  but  taken  by  way  of  tres- 
pass, which  would  amount  to  obtaining  a  licence,  and  that  brings  it 
within  the  bankrupt  laws ;  that  it  was  not  to  improve  his  ..own  estate, 
but  a  purchasing  of  the  earth,  by  licence,  ancillary  to  carrying  on  tl|e 
trade  of  a  brick-'maker.  ' 

Petition  for  a  new  trial  dismi8jMd.f 

'  f  In  the  case  of  Paafor  y.  fTeSsf  (1 1)  in  Uie  court  of  lf2nf'«  Behckt  Ulckadwmt  tVrm, 
1785.  «A  commission  of  bankrupt  baving  been  isnied  against  the  pYaintii^  tad  be 
bavhig  been  found,  by  ^e  commitBoners,  a  bankrupt,  aa  a  brick-maka«v  bttUflttsn 
actltti  of  trespass  against  the  messenger  undar  the*  commission,  Ipr  the  IJWpos*  of 
trying  the  question  Aether  he  was  a  trader  within  the  bankrupt  laws*  -  Tbm  cause 
was  tried,  sod  the  plaintiff  found  to  bo  a  bankrupt ;  but,  upon  the  ^oint  pt  law 
being  aigued  in  the  court  of  Common  Pleas,  the  court  were  of  opinion,  tbat,  undnr 
tbe  circumstances  of  the  case,  the  plaintiff  was  not  a  trader  within  the  banknipt  laws, 
and  Lord  Lou^ibormigk  pronounced  that  opinion  in  an  arnunent  of  oonaiderable 
length,  a  full  report  of  which  the  reader  wiU  find  in  1  Coobe'e  Bankrupt  Lacwa,  p.  59. 
I^dcdit*  Upon  this  judgment,  a  wnt  of  error  was  brought  in  the  court  of  JTmg^f  itmcA, 
whidi  was  argued  in  the  term,  and  on  Friday ,  November  the  18th,  Lord  Man^d 
delimed  the  unanimous  opinion  of  the  Court,  as  follows : 

Lord  Man^idd,  —  Tbe  question  which  arises  upon  this  special  verdict  is^  wittihtf  the 
plaintiff  was  a  trader  withm  the  true  intent  and  meaning  of  the  statutes  ootKaiiiing 
bankrupts. 

The  verdict  states  a  demise  from  the  Archbishop  of  Canterbury ,  in  the  year  \Wlt  to 
John  Porker,  the  father  of  the  plaintiff,  of  an  extensive  fium  of  800  acres^  in  wldcfa 
there  was  a  parcel  of  brick-ground,  for  21  years.  It  states  similar  demisea  to  John 
Parker,  the  father  of  the  plaintiff,  prior  to-  that  in  1767,  and  also  a  sobsequent  similar 
demise  to  the  plaintiff  in  1780 ;  and  states  that  one  WiUiamBerawi,(<yt2^'jmn,9aA  tutat^ 
Wore,  the  year  1768;  rented  the  said  pared  of  brick-gtound,  from  the  said  John 
J^arker,  the  father,  and  made  and  sold  bricks  there.  That  the  said  WHUixm  Aramd 
^ed  in  the  year  1768,  and,  upon  his  death,  the  plaintiff  took-  the.  said  brick-ground 
into  his  own  possession ;  and  then  and  there  bought  certain  materials,  and  necessary 
things,  which  were  of  the  said  William  Seraud  in  his  life-tjkne  used  in  making 
bricks  there,  at  the  valuation  of  ISO/,  and  then  and  there  made  bricks  and  tiles  of 
the  earth  there,  and  sold  them;  and  that,  during  the  time  the  within-named  John 
Dewy  Parker,  the  plaintiff,  so  held  the  said  land*,  he  made  bricks  and  tiles  *lbr  sal€^ 
of  the  earth  or  clay  arising  from  the  brick-ground,  and  bought  sand  and  Aul,  which 
were  necessary  ingredients  for  converting  the  earth  and  clay  into  bricks  and  tiles. 

I  shall  make  two  questions. 

First,  IVhether  upon  this  verdict  ffi/ZuMi  J?frau<f  was  a  trader; 


(10)  So  in  the  late  cases  of  Sutton  v.  fTeeley,  7  East,  442*  Ex  parte  SUge,  I  Rose 
Rep.  516.  and  £x  parte  OarOner,  ibid.  377. 
(li)  «ee  Cooke*s  B.  L.  p.  40.  (5th edit)  47.  (6th  edit.)  e<  teq. 

Scoondy 


IN  THB  0)URT  OF  CHA>}CCttY«  Jl78 

Se(oiid»  If  fraUam  Senmd  was  a  trader,  whether  upon  tLia  Terdict»  tli6  cas0  of  the  l78^ 

plaintiff  can  be  distinguiahed,  so  as  to  make  the  plalntliT  no  trader.  v  ^„  ^  ^m  ' 

Brick-making  for  iale»  abstractedly  considerod,  is,  in  UueU  carrying  on  a  trade»  and         Exuarie 
aeddoK  to  Urfe  by  the  profits.     Many  things  are  neceraory  to  be  bought,  which  can  .only       „  kusov. 
tbe  p«ia'by  the  tnanty  to  ariae  from  tlie  sale  of  the  bricks.     The  cr^t  is  giTtn  to*  no 
visible  fund,  but  merely  upon  qieculation  to  the  profits  of  the  trade. 

TIm  ol^actioB  is,  that  HHkam  Beraud  rented  the  brick-ground;   and  consequently, ' 
tbat  tba  bricka  were  the  produce  of  his  own  land. 

FVon  the  aathorities  uid  the  reason  of  the  thing,  I  take  the  true  distinction  to  be  this. 

If  a  man  exercises  a  manufacture,  upon  the  produce  of  his  own  land,  as  m  necessary 
or  UBiial>mode  of  reaping  and  enjoying  that  produce,  and  bringing  it  adTantageoaaly 
Co  martift,  he  ahaU  not  be  considered  as  m  trader,  though  he  buys  materiab  or  ingre- 
dients; aa  in  the.eaae  of  m  fanner  who  makes  cheese,  though  he  buys  runnet  and  salt; 
or  where  a  man  makes  his  own  apples  into  cyder,  though  there  is  an  expense  attending 
Uie  operation,  many  things  to  be  bought,  and  perliaps  some  mixture  necessary :  but  it  is 
the  luoal  mode  in  Uie  cyder  counties,  in  which  the  owners  of  orchards  turn  dieir  apples 
to  profit,  and  bring  them  to  market ;  or  as  in  the  alum  case,  where  the  operation  waa 
^nored  to  be  necessary,  ,«nd  the  constant  mode  practised  by.  all  the  proprietors  of  alum  . 
wocka.;  or  in  the  case  of  coal  mines,  where  raising  them  out  of  the  pit  is  as  necessary 
to  the  enjoyment  of  that  species  of  produce,  as  reaping  and  threshing  is  to  the  enjoy- 
ment of  com.  But  where  the  produce  of  the  land  is  merely  the  raw  material  of 
a  manufiicture,.and  used  as  such,  and  not  as  the  mode  of  raising  the  produce  of  land : 
ift  aborts  wImto  the  produce  of  the  land  is  an  insignificant  article,  compared  with  the 
of  tka  whole  manufiicture ;  there  in  truth  be  is,  and  ought  to  be  considered  as 


As .  this  distinction  turns  upon  the  nature  and  manner  of  exercising  the  manufacture, 
and  the  motiire  with  which  it  is  carried  on ;  it  depends  so  much  upon  the  light  in  whidi 
a  jUTsees  the  whole  transaction,  the  law  and  fact  are  so  blendiKi  together,  that  it  is 
iMtdqr  po«S>le  to  distinguidi  them,  and,  agreeable  to  what  Mr.  Justice  BuUer  did  in  the 
caae  Jlr  parte  jBomsois,  I  directed,  when  tfaHS  question  in  this  cause  came  on  before  me  at 
XJrofiom^  tbat  if  the  plaintiff  made  bricks  for  the  use  of  his  own  buildings,  though 
lie  solil  what  he  did  not  use,  that  they  should  not  find  him  a  trader ;  but,  if  they 
tiwwight  he  carried  on  the  trade  for  public  sale,  merely  with  a  view  to  the  gain  he  ex- 
pected to  ariae  thereby,  they  might  find  bun  a  trader;  And  a  special  jury  upon  that  trial 
fbaad  him  a  tcader. 

In  this  OBie  WUHam  Btraud  took  the  brick-ground  with  a  view  to  carrying  on  a  trade 
for  public  sale ;  the  land  produced  nothing,  the  lease  is  merely  a  purchase  of  the  clay, 
and  just  the  seme  as  if  he  had  bought  it  by  so  much  a  load :  he  had  nothing  to  do  as  a 
former ;  his  sole  object  was  making  bricks  for  sale :  therefore  we  think  he  must  be  con- 
siderBi.as  a  trader. 

SeoDnd^qiMstion :  Whether  the  case  of  the  plaintiff  can  be  distinguished  so  as  to  make 
liimiMtiiader? 

Upon  the  death  of  Beraud  in  1768,  he  took  possession,  paid  for  the  stock,  and  carried 
oa  tbe  tTMle  in  like  manner,  and  made  bricks  for  pobKc  sale.  He  lived  with  his  lather, 
and  had,  in  fact,  a  joint  occupation  of  the  farm  with  his  fotber ;  but  the  father  was  the 
leaM^  aiid  scUGered  the  plaintiff  to  take  the  bridL-ground  solely.  The  fidlier  had  no 
oopeem  in  k,^was  Vatle  to  none  of  his.  debts  upon  that  account,,  and  therefore  .the  fiunm 
Mnd  Jfae  bridE^ground  were  as  distinct,  afUr  the  plaintiff  carried  on  the  trade,  as  they  were 
in  die  time  of  Beraud. 

Tbe  plaintiff  had  no  lease  or  interest  in  the  farm  till  1780,  hut  from  17(18,  he  is  pep- 
aaitfeed  by  Us  fstfaer,  upon  the  death  of  Beraudf  to  come  in  his  place,  and  carry  on  the 
tnde  of  faffick4naking  for  sale,  as  Beraud  had  done  for  many  years. 

Tbeiease  in  1780  U  immaterial,  if  he  traded  from  1768  that  is  sufficient:  during  that 
tiqii  be  osdy  occu|pies  an  old  brick-kiln,  long  used  for  public  opm  sole,  and  makes  and 
aeOs  bodes  acoordmdiy. 

Itephdnfiff  acted  just  as  Beraud  had  done,  merdy  in  the  capacity  of  a  common  brick- 
HMktf  Ibc.sale  -^Beraud  rented  the  brick-sround  as  the  modeof  buying  the  da^. -r- 
,  Whcthat  tbe  plaintiff  paid  for  the  day,  or  had  it  by  gilt  from  his  father,  maSes  no  differ- 
enee,  as  to  the  cap&dty  in  which  he  dnlt ;  which  we  think  was  that  of  a  trader. 

The  Judgment  of  the  Common  Fleas  lyysissd* 

Kran  Aiit  jadgment  of  reversal,  the  plaintiff  appeded  to  the  House  of  Lordly  ifhcre 
the  case  being  argued,  the  foUowmg  questions  were  put  to  the  judges.  (19) 

1.  Whedier  the  finding  be  suflicient  whereopOn  to  grant  final  judgment. 

S.  If  the  finding  be  insuffident,  what  award  is  to  be  made  on  such  finding* 

3.  If  the  finding  be  sufficient,  whether,  upon  such  finding,  the  plaintiff  in  efrmr  ap- 
pears to  be  a  trader  within  the  meaning  of  the  statutes  concerning  bankrupts. 


(12)  1  Bto.  P.  C.  5i5,  8vo.  oditiou. 

8  On 


Cases  Abgued  and  Detebmined 

On  Tuesday,  15th  March,  1787,  the  Lord  Chief  Baron  delivered  the  unenimous 
opinion  of  the  Judget  preiient  upon  the  first  queition  in  the  negative ;  and  upon  the 
MQood  qqairion  diat  a  venire  ficm  de  novo  ooffbt  to  be  awarded. 

Whereupon  it  wes  ordered,  that  both  the  judgments  should  be  reversed,  and  die  spe- 
cial verdict  (being  insufikient)  should  be  annuU^,  and  that  the  court  of  Xmg^s  Benck 
should  award  a  venire  facioM  de  novo,  and  proceed  according  to  law. 

The  plaintiff  did  not  proceed  on  the  venire  de  novo,  but  brou^t  a  tnA  action  in  the 
Common  Pleas,  which  was  afVerwards  dropped,  and  an  action  brought  in  the  Ming*$ 
JSenek,  which  was  tried  before  Mr.  Justice  Btdler  and  a  special  jury.  7tfa  Deeemkm^  1787. 
The  jnrj  Ibond  a  special  verdict ;  but  it  appearing  (hat  the  plamtiff  bad  left  off  brick- 
making  at  the  time  when  the  petitioning  creditor's  debt  accrued  due,  the  delWidanf 
wsved  the  special  verdict,  and  a  genenu  one  baa  been  entered  for  the  plaintiff.  See 
1  Cooke's  Bankrupt  Laws,  (2d  edit)  67.  and  [50»  51.]  57.  (5th  &  6th  editiona.) 


[  •179  ] 

[S.  C.  8  Dick. 
60S.  guodvUe 
with  the  note 
infftL'] 

A  tpedal  direC' 
<»ofitothehlaa- 
ter  in  settling 
an  infant's 
jdlowanoeto 
consider  the 
birth  of  a  child 
unprovided  for 
reftued.(I) 


[•]  Burnet  against  Subnet, 
(Reg.  Lib.  1782.  A.  fol.  25.  *.) 

ILffR.  Scott  moved  for  an  increase  of  allowance  to  an  eldest  son,  and 
.^^  that  there. migbt  be  a  special  direction  to  the  Master  in  making  the 
allowance  t-o  consider  that  a  posthumous  child  was  bom  since  the  former 
report  by  which  the  present  allowance  was  given,  who  was  unprovided  for. 
To  shew  that  such  orders  had  been  made,  he  cited  Miss  Lanoyy.  thi 
Duke  oT  Aihol^  2  Atk.  444.  Petre  v.  Petre^  3  Atk.  511.  and  a  caae  be- 
fore Sir  Thomas  Clarke,  where  he  made  such  a  special  reference.  But 
the  Lord  Chancellor  refused  to  make  any  such  special  direction,  and  re- 
ferred it  generally  to  the  Master,  to  consider  of  a  proper  allowance.  (1)  ^ 


ana 


1)  Hie  child  was  not  bom  posthumous.  -  It  is  very  probable  from  the  Report  here^ 
in  9  Dick,  that  the  terms  of  the  motion,  as  originally  made,  were  altered  agivfably 
to  Lord  Thuriow'B  decision,  before  it  was  left  with  the  Registrar  to  draw  up  &e  ovdcr 
upon  it.     Each  of  the  reports,  however,  has  its  inaccuracies. 

From  the  entry  in  Reg.  Lib.  the  application  ajtjtean  to  have  been  merely,  **  Ihmi  h 
'*  might  be  lefeired  to  the  Master  to  consider  what  increase  of  allowance  was  ptopor 
**  to  be  made  for  the  maintenance  and  education  of  the  plaintiffs,"  (two  of  the  yotmger 
children,)  **  and  the  defendant  Thomas,  (the  eldest  son,)  for  the  time  to  come,  and  that 
**,  the  Master  might  state  the  same,  with  his  opinion  ther^n,  to  the  court,*'  which  was 
groundted  upon  a  statement  that  the  testator  bisd  befifre  his  death  another  chiU,  Gilbert, 
who  was  wholfy  unprovided  fir  (and  was  a  defendant  in  the  suit) ;  and  that  the  sums  wfakfa 
had  been  ^owed  for  the  maintenance  and  education  of  the  several  other  above  men- 
tioned children  were  inadequate  to  the  ezpences  to  be  unavoidably  incurred  on  thcii 
account.  —  The  order  made,  was  a  reference,  **  whether  it  was  proper  to  wtake  ansf  emd 
**  v}hai  merease  to  the  dlovrance  for  the  maintenance  of  the  plaintiffs,  and  the  ddfimifanr 
*'  Thomas,  and  that  the  Master  should  state  the  same,  with  hb  opinion  thereon,  to  th4 
"  Court*'  —  It  appears,  therefore,  clear  from  hence,  and  from  the  report  of  the  case  in 
S  Dickins,  that  Lord  Thurlow  was  far  from  objecting  to  the  jnindjile  laid  down  in  the 
cited  cases,  and  also  in  Harvey  v.  Harvey,  2  P.  W.  21.  and  Roach  v.  Garvan,  1  Vcs. 
160,  &c.  fff's.  that  it  is  reasonable  to  make  a  liberal  allowance  for  children  who  are  pro- 
vided for,  thai  the  benefit  may  be  shared  by  those  who  are  not;  and  that  his  Lorddbi^'s 
objection  was  merely  to  avoid  introducing  any  sjvciol  direction,  on  that  ground,  in  tke 
order  of  the  Courts  Lord  Eldon  C.  has  repeatedly  declared  a  Master  cannot  do  a  wiser 
thing  for  the  benefit  of  a  family,  than  to  make  a  Uberal  allowance  out  of  children's  Ibr- 
tonca,  for  their  maintenance  and  education,  to  a  mother  who  is  inadequately  provided 
for :  but  like  his  great  predecessor,  His  Lordship  has  declined  to  prejudice  tiie  Mastcr*s 
decision,  and  to  innovate  upon  the  practice  of  the  Coiirt  by  any  special  directiona. 

In  addition  to  these  observations,  it  b  rather  curious  to  notice  Lord  T7ntHew*M  ex- 
presaons,  as  reported  in  the  principal  case  in  2  Dick.  His  Lordship  said  **  Lord 
«*  Hardwkke**  opinion  was  better  then  his  order  ,'*  and  this  seems  to  ccnfinn  thf  £dit^'s 
impression  i»  above  stated. 


,  t 


IN  THE  Court  QF  CHiNcsfay*  ^  ,  t79[ 

r 

Wynne  against  Hawkins. 
(Keg.  Lib.  1782..  B.  roh,28.i  ,;" 


"  ItlaW.iiteJy  receive^  the  melkocholy  .account  oF  iKe  deiuJicbf  luylTeaf  f^J!^ 
'«  8on.:ViBia»i.J!fr3^^  a  wid£>v,imcLlwtt8inall  g„S3chi] 


CI 


tkaU 

««  8on.:Vifiiati.J!^^                                             a  widov^iWiLlwttSinall  g,,SddSkKii, 

'V  children,  and  I  am  informea  he  died  worth  five  times  the  fortune  I  not  sufficiently 

**  shall  leave  behind  me,  which  will  be  a  handsome  provision  :  and  as  I  certain  to  raise 

"  shall  leave  behind  me,  over  and  above  the  said  legacies,  only  sufficient  » ^^^^ 

."  for  a  decent  maintas^nce  for  ^my  Ipviag  wife  Mart/  Wynne, ,  by  whose  C^*"  Sfo^i 

Fmdence  and  oeconomy,  I  have  saved' the  greatest  part  of  the  fortune  S^tnotoow' 

shall  die  possessed^o^  9ioi'cfoti^/i>t^  but  that  she  xoill  dispose  qftvhat  be  defined  (l), 

^*  shall  be  Un  at  her  death,  to  our  two  grandchildren  :   all  the  rest  and  but  the  tubfeet 

"  rf»idu^  9*,w^  personal  estate,  goods,  chattels,  monies  in  thei  stocks^  of  property  pre" 

"  plai€^;jewels,:Watchesy.  and  hoHS^old  furniture,  and  whatever  else  I  f'^^^^TVo  ai 

[  shall  be  possessed  of  at  the  time  of  my  decease,  I  give  and  bequeath  ^"'^  iacaiKMe* 

to  my  loving  wife  Afar^,  hereby  constituting  and  appointing  her  sole  of  dinUnutUm 

executrix/'     The  testator  diea  in  September,  177 5*    The  wife  died  b^  the  jtarti/,] 
intestate^  July,  1781,  and  this  bill  was  filed,  by  the  surviving  grandchild, 
against  her  personal  representative,  for  an  account  of,  and  to^be  paid 

such>part4>t  the  estate  of  the  grandfather  [*3»  as  remained  undisposed  r  «180  ] 
of  bv  the  wife  during  her  life.     And  the  question  was,  whetltcr  these 
woros  made  an  absolute  devise  to  the  wife,  or  operated  as  a  remainder 
ovei:.'-  ■             .    -      -■                                                         •         -  '.r'  ■ 

Mr.  Man^eld  (for  the  plaintiflfe).—  The  words  «  not  doubting"*  (3)  are 
as  strong  as  those  made  use  of  in  any  of  the  cases,  such  as  requestor  desire; 
they  express  a  thorough  confidence.  He  cited  9  Mod.  122.  not  doubt- 
ing ibe  would  be  kind  to  his  children,  —  no  objection  was  made  to  the 
force  of  the  words  not  doubting.  The  words  in  the  Institute  we  pet o, 
rem,  mandofjidei  tua  committo,  and  have  always  been  held  compulsory. 

mu  Haruinge  (on  the  same  side) ,  cit^d  Harland  v.  Trigg,  [ante 
p.  145.)  Hardmgy.  Glyn,  1  Atk.  469.  —  2  Vem.  466.  -pPre*  Ch,20O. 
S.  C^  Trott  r.  Vernon,  I  Eq.  Abr.  198.--8  Vin.  from  70,  to  72,— 
1  ¥a«  l07*-«  there  b  no  case  where  the  word  desire  has  not  been  held  im- 
pefli|ttye,  linm^h  there  have  been  cases,  where  the  decree  has  been  xon- 
tFii^y^tfh  aiccotmt  of  the  uncertainty  of  the  person  btended.  The  cases 
2yelU..559*/ — 10  Mod.  404.  are  too  strong  to  argue  from.    That  of 

(Hf^tm  jffmiaml  v.  Tris^t  antea,  143.  ;  per  Lord  Thurhw  thereon  in  Nowlan  v.  Net- 
Hgmif^m,  491. 1  and |Nrr  Lord  Eldon  C  in  fKri^hiv,  Jtkins,  Cooper,.  Ol  Ch.  HI,  122. 
yU^moiktreSimeesln  Harland  ▼.  Trifg,ubi  tuprd,  and  Bull  v.  I^ardy,  hVcB,  Jon.  270. 
(9)*^  Fton^the  luithority  of  this  case,  3  Ves.  7.  and  Cunliffi:  v.  Cuntiffi:,  died  ibid. 
pu  U..  The  poinl  in  the  principal  case  and  those  last  mentioned,  was,  that  the  partjr  had 
maofTeiCl jT  the  power  of  spending  the  property,  and  maHng  the  residue  wkut  she  chose. 
See  pettm  in  the  judgment ;  and  these  ca^es  did  not  at  all  turn  as  to  a  want  of  precision 
in  ti»oJKecli  («•  In  Harland  v.  Trt^g,  aniea,  142.;.     In  Masaey  ▼.  Skermiuh  Ainb.  52a 

;  te  wqrdb,  <f  not  douffting  but  mif  wife  voiUgive  U  [a  copyhold  estate]  to  and  amongst  my 
**  okUdrmiy-ynr^  sulBpient  to  raise  a  trust ;  because  the  aM»rtained  nature  of  the  pi^>- 
por^  concnrred.mlb  ^^reeue  description  ofthsot^jdcts  or  persons  toinkt.  See  accordingly 
perijOtd,Tki$rlouh^a*Uear}^^,Sfe^iandj}^  117,  118. 

,  AH  the  material  cases  will  be  ftnind  comprehended  and  discussed  in.  fFrig^t  v.  Atkyns. 
17  Ves.  955.  et  seg. ;  I  Yes,  &  B.  313.  and  Cooper's  Cb.  Ca.  1 1 1.  «<  seg. ;  Parsons  v.  Baker, 

,  18  Ves.  476,  ftcj^  Prevostr,  Clark,  2  Madd.  Rep.  458.  and  Forbes  v.  Ball,  5  Meri- 
▼ale,  437.  &c. ' 

(3)  See  Matsy  ▼.  Sherman,  Ambl.  520.,  and  the  obsenrations  and  references  in  the 

,  preceding  note. 

Vol,.  I.  L  Harland  , 
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againtt 

Hawkins. 
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Caibs  Argued  and  Detekminhd 

Harland  v.  Trigg  [anteot  142.]  is  quite  out  of  the  reason  of  this  case,  -^ 
hoping  he  will  continue  them  in  thejamilyy  is  quite  uncertain  aa  to  the 
persons.  (4)  2  £q.  Abr.  291. 

Mr.  Attorn^  General    (for  the  defendants)  ciied  Bland  v.  Bland  \f 
in  1745,  and  jSirkhead  v.  Cotvardy  2  Vern.  116. 

Lord  Chancellor,  —  If  a  bill  had  been  filed  in  the  lifetime  of  the  wife» 
could  I  have  ordered  this  money  to  be  laid  out,  and  that  she  should 
receive  the  interest  for  her  life,  and  then  it  should  go  over  ?  Thes^  are 
equivocal  words,  the  intent  of  which  is  to  be  gathered  firom  the  context* 
-T-  If  the  intention  is  clear,  xjohat  toa$  to  be  given^  and  to  tohomy  I  should 
think  the  toards  not  doubting  xvotdd  be  strong  enough,  (5)  But  where,  in 
point  of  context,  it  is  uncertain  tvhat  property  toas  to  be  given^  and  to 
whom,  the  words  are  not  sufficient,  because  it  is  doubtful  what  is  the  con- 
fidence which  the  testator  has  reposed ;  and,  tvhere  that  does  not  appear^ 
the  scale  leans  to  the  presumption^  that  he  meant  to  give  the  tohole  to  the 
first  taker.  Here  he  looked  upon  the  provision  made  by  the  father6f  the 
grandchildren,  as  an  ample  provision,  and  meant  this  fortune. to  pass 
through  the  pleasure  of  his  wife,  leaving  it  to  her  to  use  tvhat  shejaltased^ 
and  [*]  consequently  to  make  the  residue  such  as  she  chose.  It  he  had 
meant  imperatively,  he  might  easily  have  used  such  words  as  would 
have  effected  his  intention:  but  it  is  impossible,  upon  any  rule  of 
construction,  to  make  these  words  an  order  upon  her  to  pass  the  po^ 
perty  over.  Bill  dismissed*  %  (6) 


f  Cited  and  stated  ▼oL  2.  p.  45. 


t  See  Pierton  y.  Garnet,  vol.  2.  p.  98 — S96. 


(4)  Seeper  Lord  Thuriow  on  his  decision  of  the  case  of  Harland  y.  Trigg,  in 
Y.  Nelitganf  poai.  491.  and  the  Editor's  notes  on  it  tUn  svprd, 

(5)  See  Mas$ey  ▼.  Sherman^  Ambl.  52o.  accordingly.     So  likewiM  Partons  ▼•  * 
18  Ves.  476. 

(6)  Without  costs. 


'^ 


Barnes  against  Allek. 
(Reg.  Lib.  1782.  A.  foL  262.) 

'THOMAS  Allen,  by  will,  3  January,  1758,  devised  the  residumm  of 
his  persona]  estate  to  [trustees  for]  his  wife  [if  she  remained  Ins 
widow]  for  life,  and,  after  her  decease,  to  their  children;  but  "ifk 
*<  shall  happen  that  my  wife  shall  depart  this  life,  leaving  no  child  «r 
'<  children,  at  the  time  of  her  death,  then  my  will  is,  that  my  tmsteeii 
'*  shall  transfer  the  securities  in  which  my  estate  shall  then  be  vested 
<<  to  my  two  brothers,  John  Allen  and  Henry  AUen  ;  and  in  case  either 
<<  of  them  shall  be  then  dead,  then  to  the  survivor  [for  his  own  uae  and 
**  benefit],  and  I  hereby  give  the  same  to  them  accordingly/'  Hemy 
Allen  survived  John  Allen,  but  was  since  dead.  The  bill  was  filed  by. 
plaintiff  Barnes,  executor  of  Henry  Allen,  against  the  widow  of  the  tes* 
tator,  and  the  representative  of  Bridget  Ashe,  niece  of  the  testator,  and 
also  the  representative  of  John  Allen,  the  other  brother,  to  hsveAe 


(1)  Upon  the  point  of  vetting,  in  such 
Perry  y.  fFoods,  5  Ves.  204.  208. ;  Harriton 
Lincoln  y.  Peiham,  10  Yes.  166.  171.  175. 
the  notes. 


and  reference  to  the  principal 
Y.  Foreman,  5  Ves.  907.  2ia  ;  tad.  tfh 
See  abo  Davmn  y.  KOet,  omtea,  llif.  aid 


whole 


IN  THE  Court  of  Chancery. 

fAoie  of  the  testator's  estate  secured  for  the  benefit  of  the  plaintiff^  sub- 
ject to  the  life-interest  of  the  defendant,  the  widow.  (2) 

Mr.  Solicitor  General,  and  Mr.  Uoj^d  (for  the  plaintiffs).  —  The 
brothers  took  vested  interests,  subject  to  the  life  of  the  wife,  —  Pin- 
bury  V.  £ttfVi,l  Wms. 568.—  Smithy. Ball,\  Eq.  Abr.24«5.  — 2  Vent. 34.?. 
an  anonymous  case  cited  in  Pinbury  v.  ElJcin.  If  an  estate  is  given  with 
a  charge,  it  will  vest  though  the  party  die.  Dawson  v.  KiUet,  last 
Michadmas  term,  (ante,  p,  119.) 

LfOrd  Chancellor,  —  The  survivorship,  and  the  taking  by  survivorship, 
must  be  at  the  death  of  the  wife,  and  then  the  question  is,  both  being 
dead,  whetlier  it  ever  could  attach. 

Mr.  Attorney  General  (for  the  defendants).  Where  the  words  are,  if 
the  party  shall  die  without  issue,  the  legacy  must  fail  if  [*]  the  legatee 
dies  before  the  first  taker.  Norris  v.  HutntvaiUy  13  November,  1777,  in 
the  Exchequer,  j* 

Lord  Chancellor.  —  The  case  in  Ventris  is  confirmed  by  King 
V.  Withers,  (Forrest,  117.)  —  A  contingent  interest  may  vest  in  right, 
though  it  does  not  in  possession.  I  take  it  to  be  clear,  that  if  a  testator 
ffives  a  legacy  upon  a  contingency,  unless  the  contingency  happens,  the 
legacy  does  not  vest :  but  the  case  of  an  executory  devise  is,  that  the 
interest  of  the  first  taker,  and  that  of  the  subsequent  taker  vest  at  the 
Mome  time.  Contingent  or  executory  interests  may  be  as  completely 
vested  as  if  they  were  in  possession.    In  the  case  m  Ventris,  the  con- 

f  la  that  case,  Josejth  Smith  gave  all  his  mortgages,  bonds,  and  the  rest  of  his  personal 
fitatgj  to  hb  wife»  upon  the  foUowing  considerations,  (int.  alia)  that  at  the  decease  of  his 
wad  wife,  or  if  she  should  marry  again,  500^.  bo  paid  to  sister  Sarah  Smith  out  of  the 
•fiiraiMDtioiied  estate  within  six  montlis  after  her  decease  or  marriage. — Sarah  Smith  died, 
Imng  the  wife ;  and  the  bill  was  filed  by  her  representatives,  against  tlie  executrix  of  the 
wife,  but  was  dismissed  without  costs,  on  the  ground  that  the  legacy  was  not  given  tiU 
after  the  wife's  detth  or  second  marriage,  and  therefore  lapsed  by  the  death  of  Sarak 
amah,  in  the  life  of  the  wife. 


(S)  The  Editor  has  made  some  slight  corrections  in  the  text,  which  are  apparent 
because  the  original  report  mis-stated  the  will.  They  are  from  Reg.  Liber ;  and  the 
profSesdon  wiU  find  the  whole  will  stated,  from  the  same  source,  with  the  decree  (as 
stated  bdow)  in  a  note  to  Peny  v.  Woods,  5  Ves.  208. 

Tlie  Ml  diarged,  that  the  defendant,  the  widow  (inier  alia)  insisted,  that  both  John 
Allen  and  Henry  Alien,  having  died  in  her  lifetime,  upon  the  true  construction  of  the 
said  wiU  the  said  testator  ought  to  be  considered  in  equity  as  dying  intestate  as  to  the 
residue  of  his  personal  estate ;  and  that  she,  as  his  M'idow,  was  entitled  to  one  moiety 
thereof;  and  that  tlie  other  defendants  also  insisted  on  the  like.  But  plaintiff 
charged,  that  as  Henry  survived  John,  the  whole  of  the  residue  had  vested  in  him 
abaoltitely.  But  if  the  Court  should  be  of  opinion  that  tlie  residue  ought  to  be  con- 
ddcred  as  undisposed  of,  Uicn  the  plaintiff  insisted  that,  as  executor  of  Henry,  he 
WW  entilkd  to  a  distributive  share  thereof  The  bill,  therefore,  after  an  account, 
pn^fed  that  the  plaintiff  might,  as  the  executor  of  Henry,  be  declared  to  be  entitled, 
upon  the  death  or  marriage  of  the  defendant,  the  widow,  to  the  clear  residue.  &c. 
and  that  the  same  might  be  paid  to  him  accordingly ;  or,  in  case  the  Court  should 
be  oT  dpinioa  that  the  plaintiff  was  not  entitled  to  the  whole  ther^f,  as  executor  of 
tibe  said  Henry  Allen,  then  Uiat  he  might  be  declared  to  be  entitled  to  the  said  Henry 
AM/enCu  share  thereof. 

The  defendant,  the  widow,  submitted,  that  in  case  the  Court  should  be  of  opinion 
that,  by  reason  of  the  death  of  Jtihn  and  Henry  in  her  lifetime,  the  gift  to  them 
became  lapsed,  whether  she  was  not  absolutely  entitled  to  such  residue  for  her  own 
benefit  aa  being  sole  executrix  of  the  wiU.  But  if  the  testator  was  to  be  deemed  intes- 
tate as  tb  sudi  residne,  and  diat  the  same  ought  to  be  distributed  amongst  his  next  of 
kin  aeooi;ding  to  the  statute,  then  she  claimed  a  moiety  thereof  as  his  widow. 

The  Court  dedared  that  the  clear  residue,  subject  to  the  defendant  the  widow's  life 
interest  dierein  (in  case  she  should  so  long  continue  unmarried),  was  vested  in  Jiihn 
AOen  tad.  Henry  Allen  (who  survhr^  the  said  testator,  but  were  since  dead)  as  joint* 
tenants;  and  the  said  .flimry  AOen  having  survived  the  said  John  Allen,  his  Lordship 
also  dfldafsd,  that  the  said  residue,  subject  to  such  life^interest  thefein  as  aforesaid, 
bdonged  to  the  plaintifft  the  executor  of  the  said  JSTrnry  j^j/im.    Reg.  Lib. 

L  2  tingency 


BAKiras 

againat 
Allkk. 
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1782.         tingency  was  only  as  to  the  possession,  but  there  the  interest  was  bo^ 
*i_,^  „  J      vested  that  it  mignt  be  transmitted. 
Bab^is  It  stood  over  till   the  first  day  of  causes  afler  term,  when  Lord' 

against         Chancellor  dcclai*ed  it  to  have  vested  in  the  two  brothers  (who  survived 
Allen.         ^g  testator,  but  were  since  dead)  as  joint-tenants,  and  Henry  Allen  hay- 
ing survived  Johuj  the  residue,  subject  to  the  wife's  interest  for  life,  be* 
longed  to  the  .plaintiff,  the  personal  representative  o^  Henry.  (3) 

(3)  See  the  decree  from  R.  L.  at  the  end  of  the  first  note  to  this  case. 


[♦183]      [*]  Thomas   Brooks,  D.D.    and    Elizabeth,   his  Wife,    late 
S.C.  2  Dick.  Elizabeth  Adams,  "Widow  and  Executrix  of  James  Adams, 

603.  Esq.  deceased,  -  -  -  -         Plaintiffs. 

Frances  Reynolds,  Widow,        .  -        -  Defendant. 

(1) 

There  being  a  JAMES  Adams,  Esq.  by  his  will,  gave  the  greatest  part  of  his  plate 
decree  fat  pay«  and  linen,  together  with  other  considerable  specific  legacies,  and  all 
ST**  **A  suit  ^*®  ready  money,  and  securities  for  money,  arrears  of  rent,  and  debts 
ofthTtraitees,  due  toTiim  at  his  decease,  to  his  wife,  the  plaintiff  Elizabeth^  then,  £Bj 
though  the  par-  zabeth  Adams,  for  her  sole  use  and  disposal ;  and  appointed  her  exece- 
ties  ha^e  not  trix  of  his  will,  and  gave  her  the  use  of  the  rest  of  his  household  goods 
proceeded  un-  ^^^  furniture  for  her  life,  and  devised  to  her  considerable  real  estates 
^^itor^*'  for  her  life  ;  and  gave  to  George  Hotvland,  and  other  trustees,  all  othiBf 
f^ned  by  in^  ^'^  freehold  and  leasehold  estates  in  particular  places,  and  the  estates 
junction,  [by  devised  to  his  wife  for  her  life,  af^er  her  decease ;  and  also  his  household 
bill  filed  for  the  goods  and  furniture,  ,giv«n  xo  Ills  wife  for  life,  afler  her  decease ;  and  aD 
purpose^  from  other  Ills  freehold,  leasehold,  and  personal  estates,  upon  trust  for  hip 
P"^^*****"?  children,  if  he  should  leave  any  at  his  decease ;  and  if  he  should  die, 
theexecutor.(s)  ^^^^ut  leaving  issue,  upon  trust  to  sell  part  of  his  freehold  estates,  and 

'apply  the  money  arising  thereby  (afler  payment  of  his  debts)  among  th^ 
cnildren  of  his  niece  A.  StonneU,  and  of  his  niece  E.  Williamson^  who 
should  be  then  living ;  and  to  convey  his  freehold,  leasehold,  and  per- 
sonal estates,  devised  to  his  wife  for  her  life,  to  his  nephew  James  f¥il» 
liamson,  his  heirs,  executors,  ^^c.  James  Adams  died  in  1775,  withant 
issue,  and  the  plaintiff  J?//za^f^A  proved  his  will,  and  possessed  his  per- 


(1)  No  entry,  but  of  an  order  to  enlarge  the  time  for  sheii-ing  cause  on  the 
until  the  last  day  of  Michaelmas  term,  R.  L.  1782.  A.  fol.  38. 

(2)  Before  this  case,  it  was  the  opinion  that  an  injunction  could  not  be  obtained, 
whether  on  a  bill  by  creditors  or  otherwise,  merely  after  a  decree  to  account  ;  and  that  it 
was  requisite  that  the  fuantum  of  at  least  some  creditors*  demands  shoidd  be  ascec- 
tained,  agreeably  to  what  Lord  Hardwicke  C.  says  in  Martin  v.  Martin,  1  Ves.  215. 
Lord  Eldon  C.  therefore  observes,  the  point  was  strongly  contended  and  coUmrai^ 
urgfid  in  the  principal  case ;  and  more  especially,  since  it  was  not  a  suit  on  behalf  of 
creditors.  His  Lordship,  however,  approved  of  the  decision,  and  also  of  a  like  delav- 
mination  of  Lord  Thurlow  in  JCenyon  v.  Worthingtont  in  1785,  which  is  repmted 
2  Dickins,  668.  This,  nqrertheless,  was  a  suit  by  creditors.  In  all  cases  therefiore, 
where  the  Court  has,1>y  decree,  taken  upon  itself  the  administration  of  assets,  it  will 
now  restrain  parties  suing  the  executor  at  law ;  and  it  now  u  unnecetsory  to  JUe  a 
separate  HU  for  such  purpose,  since  an  injunction  can  be  applied  for  in  the  CTiMing 
suit.  See  in  Paxton  v.  Douglas,  8  Ves.  52a  and  Perry  v.  P/tel^  10  Ves.  39,  4a  JBr 
vide  GiljiiH  v.  Lady  Southampton,  18  Ves.  469.  But  to  obtain  such  an  injunction,  Lofd 
Sldon  C.  has  (in  a  most  salutary  manner)  requii«d  that  the  executor,  &c  making  the 
applicaUon  shidl  give  a  statement,  on  oath,  of  the  amount  of  the  assets.  See  the  abofva 
cases  of  Paxton  y,  Douglas,  8  Ves.  5Sa  and  GUpin  v.  Lady  Southampton,  18  Ves.  469.  — 
It  may  be  observed  bme,  that  a  mere  decree  for  an  account  of  plainti£F*s  demand,  and 
payment  of  the  result,  is  not  sufficient  to  prevent  an  executor,  ^  paying  a  judgment,  ^ 

he  pleases.  Perry  y,  Phel^  10  Vei,  84,  iu:. 

7  -      »  ^^^ 


tN  THE  Court  of  Cuancert.  183 

BOnal  Mtatei  etcept'his  leasehold  estate;  and  Hffodand  and  his  co«        1783;' 
trustees  entered  on  the  real  estates,  directed  to  be  sold.    In  Hilary.     ^     \  i_^ 
term,  1777«  Hotdand  and  his  co-trustees  filed  a  bill  against  the  present        Bkoom 
plaintiff  Elizaheth^  the  testator's  heir  at  law,  and  the  persons  claiming        ogotpuc 
tttider  his  will,  for  the  directions  and  indemnity  of  the  Court,  in  exe-      B«"»own.. 
outing  their  trust;  and,  bj  a  decree  in  that  cause,  18th  December^  1777» 
the  will  was  established,  proper  accounts  were  directed,  and  it  was 
ordered  that  the  personal  estates,  not  specifically  bequeathed,  should  be 
applied  in  payment  of  the  testator's  debts,  funeral  expences,  and  lega.-; 
cies,  in  a  course  of  addiinistration,  and  that  the  clear  residue,  if  any,* 
should  be  paid  into  [*]  the  bank ;  but,  in  case  the  personal  estates,  not      [  *184  J 
specifically  bequeathed,  should  not  be  sufficient  for  payment  of  the  tes- 
tatiH''8  debts,  any  of  the  creditors  should  be  at  liberty  to  apply  to  the 
Coiirt  for  payment  of  what  should  be  remaining  due  to  them,  aUcr  ap- 
plication erf*  such  personal  estate  in  pa3rment  thereof,  as  there  should  be 
occasion.    Proceedings  were  had  under  this  decree,  but  no  report  was- 
made ;  and  the  defendant  Frances  Reynolds^  a  bond  creditor  of  the 
testator,  in  Easter ^  1782,  brought  an  action  against  the  plaintiff  £/ijsa6^A 
u(K>n  the  bond.    Upon  this,  the  plaintiffs  filed  the  present  bill,  stating 
this  case,  and  that  the  t^tator  died  indebted  to  several  other  persons^ 
and  that  the  personal  estate,  not  specifically  bequeathed,  was  not  near 
sufficient  to  pay  his  debts,  and  funeral  expences ;  but  that  the  plaintiff 
EiixabeUi^  having  in  her  hands  the  personal   estate  specifically  be- 
queathed, had  assets  to  pay  debts,  and  could  not  defend  herself  at  law ; 
and  the  bill  therefore  prayed  that  the  defendant  might  be  compelled  to 
seek  pajrment  of  the  bond,  under  the  decree,  that  the  plaintiff  might  be 
quieted  in  the  enjoyment  of  the  personal  estate  specifically  bequeathed 
to  her,  and  that  the  defendant  might  be  restrained  by  injunction  from 
proceeding  at  law.     The  defendant,  by  her  answer,  said  she  knew 
nothing  of  the  decree  but  from  the  bill,  and  insisted  that  the  personaT 
estate  ^>ecifically  bequeathed,  as  well  as  the  personal  estate  not  speci- 
fically beaueathed,  was  subject  to  her  demand,  and  that  she  had  a  right 
to  proceed  in  her  action ;  that  the  trustees  of  the  real  estate  were  en- 
gaged in  a  litigation  concerning  tliat  estate,  which  might  be  many  years 
depending,  and  that  she  ought  not  to  be  compelled  to  wait  the  event, 
enpedally  as  her  debt  bore  only  4  per  cent,  interest.    After  filing  the 
bill,  an  injunction  had  been  obtained  for  want  of  an  answer,  and,  upon 
shewing  cause  against  dissolving  the  injunction  afler  the  coming  in  of 
the  answer,  it  was  insisted  on  the  behalf  of  the  plaintiffs  that  the  credi- 
tors of  the  testator  were  bound  by  the  decree  in  1777 :  and  for  this  the 
counsel  cited  the  case  o^  Martin  v.  Martin,  1  Ves.  211.  and  Douglas  v. 
Cloy,  before  Lord  Canii^,  21st  February^  1767  (S),,  where  it  was  held 
that  a  decree  at  the  suit  of  creditors  against  an  executor,  for  an  account 
of  the  personal  estate  of  the  testator,  will  bind  other  creditors ;  and  if 
ih^  sue  at  law,  the  Court  will  award  an  injunction. 

Mr.  Mitfbrd  (for  the  defendant)  (4)  endeavoured  to  take  a  difference 
between  tnis  case  and  those  of  Martin  v.  Martin^  and  Douglas  v.  Clayy 
that  tlie  bills  in  those  cases  [*]  were  filed  by  creditors,  where  the  decree  r  *iS5  ] 
was  in  the  nature  of  a  judgment  in  their  favour ;  but,  in  this  case,  the 
bill  was  filed  by  the  trustees :  that  in  the  case  where  a  bill  was  filed  by 
a  creditor,  those  who  come  in  contribute  to  the  suit ;  that  here  there 
no  order  for  creditors  to  come  in ;  and  that  they  could  not  make 


tliemselves  parties,  but  must  wait  till  the  other  parties  chose  to  carry 
the  decree  into  execution ;  and  then  must  abide  by  the  decree,  however 


toby 


•■«-, 


5}  1  Diekint,  5d3. 

See  Lord  Eidan  .C.*s  olMervatians  on  this  argument,  10  V«s.  39,  40,  &c.  ref«rred 
the  seeond  note  lo  thb  case. 

X  3  erroneous, 
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erroneous,  as  they  could  not  re-hear  the  cause ;  and,  if  an]^  party  shoukl- 
die,  they  could  not  revive  the  suit,  but  must  bring  a  new  bill  to  have  the^ 
benefit  of  the  decree.  And  as  this  was  the  first  instance  of  an  applica 
tion  to  restrain  Uie  proceeding  at  law,  upon  the  ground  of  a  decree  U 
which  no  creditor  was  a  party,  it  ought  not  to  prevail.  But  Lord  Chan 
cellor  thought  there  was  no  difference,  for  tlie  creditors  here  niay  com 
in  before  the  Master ;  and  the  reason  why  the  injunction  is  granted  i 
this,  that  this  Court,  having  taken  the  fund  into  its  own  hands,  will  no 
permit  the  executor  to  be  pursued  at  law. 

The  order  [for  dissolving  :he  injunction  niu] 
discharged,  and  the  injunction  continued.  (5) 

(5)  See  note  (2)  at  the  begimilng  of  this  cmse. 


[♦186] 


I'' J  HILARY  TERM, 
23  Geo.  3.  1783. 


Where  land  is 
directed  by  will 
to  be  wAdgenC' 
mOy^andthe 
monej  to  be 
part  of  the  per- 
■onal  estate,  the 
purcfaaaer  is  not 
bound  to  see 
to  the  a|3plica- 
tionofthe 
money.  (I) 


Smith  against  Guyon.    [Guion.] 

(Reg.  Lib.  1782.  B.  fol.  388.) 

rpHE  testator  ordered  his  copyhold  estate  to  be  sold,  and  the  moiief 
-"-  arising  therefrom  to  go  into  the  mass  of  his  personal  estatei  and  tb«i 
ordered  his  personal  estate  (subject  to  his  debts)  to  be  divided  into  four 
parts:  one-rourth  part  to  A.  another  to  B.  and  the  remainioff  two- 
fourth  parts  to  secure  the  pa3rment  of  certain  annuities  given  by  the 
will.  The  question  was,  whether  the  purchaser  was  bound  to  look  to 
the  application  of  the  purchase-money.  (I)  By  Lord  ChanctUor^  the 
purchaser  is  a  mere  stranger,  and  is  not  bound  to  look  to  the  applica- 

M  )  3ut  it  is  otherwise  if  it  is  to  be  applied  in  payment  of  debts  which  are  schsduW; 
or  if  the  estate  is  sold  under  the  directions  of  the  Court,  and  the  money  is  not  paid  inlQ 
Court.  See  Ilhell  v.  Betniet  1  Ves.  215,  and  Uoyd  v.  Baldwin,  ibid,  175.  See  also  C^ 
pepper  V,  Aston  [or  Justin]  2  Cha.  Ca.  115.221.  223.  Jnon.  SaUc.  155.;  i^niidl 
T.  JCent,  1  Vem.  2G0.  So  Spaiding  r.  Shalmer,  1  Vem.  501.  ;  from  whence  it  appevs; 
that  even  where  the  debts  are  particularised,  a  purchaser  shall  not  be  obliged  to  enter  inlo 
the  account,  if  more  of  the  estate  is  sold  than  is  necessar}'.  Thai  trustees  to  aell  and  {My 
debts  may  fairly  raise  by  sale  or  mortgage,  without  waiting  for  a  decree,  aee  £•  BasU 
V.  E.  Brariford,  2  Ves.  587.  590. 

The  precise  point  mentioned  in  the  report  of  the  principal  case  docs  not  appear  from 
Reg.  Lib.  Tlic  bill  was  filed  by  a  purchaser  of  certain  estates,  &c.  stating  (inter  oliB) 
a  lease,  dated  29th  Sept.  1755,  erf*  which  he  averred  he  had  not  any  notioe,  and  which  ood- 
tained  several  reservations  under  it,  as  of  timber,  slirubs,  and  fruit  trees,  and  of  a  ri^tof 
way.  &c.  injurious  to  his  purchase,  but  as  to  which  it  stated  his  readiness  to  accept  of  an 
allowance  out  of  the  remainder'of  his  piirchase  money,  and  bis  willingneu  to  accept  of 
proper  covenants  in  respect  of  the  right  of  way.  It  therefore  ptayed  a  reference  to  settle 
such  allowance,  if  the  trees  and  shrubs  so  excepted  and  reserved  should  not  appear  lo 
have  been  released,  &c.  and  that  all  proper  parties  might  join  in  joonveying.  Sic  tibe  caliie 
to  him,fh!e  from  incumbrances,  and  discharged  from  the  right  of  way.  The  decree  re* 
ferred  it  to  the  Master  to  inquire  whether  the  lease,  bearing  date  the  29th  Sqpl*  1755, 
was  produced  at  the  time  of  the  sale  of  the  premises  in  question ;  or  whether  the  ppr- 
chaser  had  any  kind  of  notice  given  to  him  of  such  lease.  And  it  was  ordend  that  die 
Master  should  inquire  whether  the  parties  in  the  causae  or  any  and  which  of  them  wm 
oecessaiy  parties  to  the  conveyance  to  be  executed  totbe  plainttfT.    R.  L.   " 

tion. 


IN  THE  Court  of  Cuancebt.  |g^ 

doo.    Where  the  estate  is  to  be  sold,  and  a  specific  sum,  as  52.  to  be        V188. 
paid  to  i4.  the  purchaser  must  see  to  the  apphcation ;  but  where  it  is  to 
be  sold  generalfyf  he  is  not.  f 

t  The  lame  general  doctrine  had  been  hud  down  by  Lord  Harduricke,  in  Roters 
▼.  SkUikomej  Amb.  188.  and  by  the  hue  Sir  Thtmas  Sewd,  when  Master  of  the  Rdlls, 
In  m  case  of  Temmi  ▼.  Jodbtm,  and  Coiton  r.  EberaU,  the  10th  of  February,  1774  ;  who 
«hed,  in  nipport  of  it.  Lam^  t.  Lord  Oxfordy  the  11th  of  May,  1748.  It  was  also 
adopted  by  Lord  Xmyqn,  upon  a  rehearing  of  the  former  named  cause. 

In  Mb  Y.  Abba,  the  9th  of  February,  178S,  (dted  by  Mr.  Sutler  in  his  note  on 
Cb.  Lit.  S9a  the  14th  edit)  Lord  ChanceUor  said,  where  debts  and  Ic^Mdes'are  charged 
oo  lands,  die  purdiaser  will  hold  ftee  from  the  daim  of  the  legatees ;  for,  not  behif  bound 
to  eee  to  the  discharse  of  debts,  he  cannot  be  expected  to  see  to  the  disduuge  of Tegades 
wiiidiCMinot  be  paid  tin  after  the  debts:  And  in  the  case  of  ifaynanY.Gotfmj  (reported, 
oo  m  difiWent  point,  pott.  yoL  8.  p.  3^23.  and  cited  in  the  same  note  by  the  name  of 
Beynon  ▼.  GUbt)  the  bill  was  dismissed  as  to  the  purchasers,  with  costs,  they  not  being 
bound,  under  the  charge,  to  see  to  the  application  of  the  purchaae-money.  The 
tame  rule  #as  hud  down  by  the  Master  of  the  Rolls,  in  mUtanuonv,  Curteis,  25th  June, 
179a 


Newman  against  Newmak» 

Appeal  from  the  Rolls.     [Decree  5  June^  1781.] 
(Reg.  Lib.  1782.  B.  fol.  129.) 

AN  estate  had  been  settled,  upon  the  nuurriage  of  the  late  Mr.  Neoman  TIm  wife,  belog- 
•^^  with  the  appellant,  his  now  widow,  on  the  husband  for  life,  re-  entitled  to  a  aeu 
nminder  to  the  wife  for  life,  remainder  to  the  issue  of  the  marriage,  re-  ^^i??^^ 
mainder  to  the  wife  in  fee,  and  a  bond  given  to  secure  the  sum  of  30/.  b^^*wfflim 
per  ann.  to  the  wife,  in  case  she  should  survive,  as  a  further  provision,  mtenst  In  n- 

.aj  will,  in  1768,  the  testator  [*]  devised  another  real  estate  to  the  wife  other  estate^ 
for  life,  remainder  to  the  issue,  if  there  should  be  any ;  in  default  of  *^  ^  ^  P«^- 
imie,  then  to  her  in  fee,  in  bar  of  her  other  claims ;  and  gave  her  the  !I?'|jJj*2Rl2^* 
retidue  of  liis  personal  estate,  after  some  specific  and  pecuniary  lega-  chdma.   The 
dee,  in  the  same  manner,  and  made  her  executrix ;  but  the  will  was  not  will  is  not  dnly 

.  duly  attested  to  pass  real  estate.    The  question  was,  whether  the  widow  attMiedtopaia 
should  take  the  personal  estate,  together  with  her  other  claims,  or  must  'd  «iiitt:  ^bm 

'  elect  between  them,  although  the  real  estate  could  not  pass  by  Uie  will,  2S2d2i/** 
It  was  heard  at  the  Rolls,  and  his  Honour  decreed  tliat  she  nuist  elect,  butmustSct 
bat  postponed  the  election,  till  an  account  taken  of  the  personal  estate,    between tfaepeiw 
And  now  on  appeal  from  the  Rolls,  sonal  estate 

Mr.  Attorney  Ueneral,  Mr.  PooUf  and  Mr.  Harvet^  (for  the  appellant),  ^^"^  ^"^  ^^ 

dauns  under 

(1)  HiaHonour  (on  5  Jwne,  1781)  decknred,    "  That,  as  the  wUl  of  the  testator  had  ^f^t" 
•<  not  been  di^y  executed,  the  defendant,  his  widow,  could  not  take  any  benefit  fixnn  the  ^  ' 

**  estate  thereby  devised  to  her  for  her  life ;  and  that  she  wa«  not  obliged  to  make  any       f  *137  1 
*' .  election  wheUier  she  would  take  under  the  will,  till  after  the  accounts  thereinafter 
**  directed  should  be  taken,  and  a  report  made  thereon." 

TIm  mual  accounts  were  therefore  directed ;  and  the  Master  was  specially  ordered 
**  to  ascertain  and  distinguish  all  such  legades,  as  well  specific  as  other  legacies,  given  or 
M  intended  to  be  given  to  the  defendant  by  the  said  testator,  by  his  will,'*  See  &c.  And 
Ms  Honour  declared,  *'  that  in  case  the  defendant  should  thereafter  elect  to  take  the  pro- 
**  vi^ons  made  for  her  on  her  marriage,  and  rdinquish  her  claims  under  the  said  will, 
**  abewastobe  considored  asa  specialty  creditor  on  the  testator's  estate,  for  the  annuity  of 
**  SOL  secured  tober  by  the  testator's  bond,  and  also  for  two  third  parts  of  the  leasehold 
**  ertatea  mentioned  in  the  deed  of  assignment,  or  the  value  thereof,  under  ondaceording 
"  to  the  laid  bond  and  deed,"  &c.  &c     H.  L. 

Pecree  affinned,  and  deposit  |wid  to  the  plaintiff. 

L  4  insisted* 


Nkwitan 

'against 


Cases  Argued  and  t)£T£uMiS£o 

insisted  she  was  not  bound  to  make  any  election,  but  might  take  botli 
the  personal  estate  under  the  will,  and  likewise  what  she  claimed  under 
the  settlement ;  that  it  depended  on  the  intention  of  the  testator,  who 
.meant  to  give  her  the  real  as  well  as  personal  estate,  io  exchange  for 
her  claims,  and  therefore,  as  she  could  not  take  the  whole  provision  he 
thad  rmade  for  her,  she  should  not  be  bound  to  make  her  election.  On 
tlie  other  side,  it  was  contended  she  could  not  take  under  tlie  settle- 
ment, without  giving  up  whatever  she  took  by  the  will,  and  for  this  was 
'Citied  Bougkton  v.  Boughtofij  2  Ves.  12. 

Lord  Chancellor.  —  The  will  relating  to  real  estate,  and  not  being 
•dul^  attested,  is  so  far  out  of  the  case.  The  words  extend  to  all  her 
claims.  The  thing  required  is,  that  I  should  confine  general  words  to 
particular  devises.  There  is  no  room  for  the,  question :  his  Honour's 
decree  is  right.  (1) 

(1)  See  noCe  (I)  in  the  preceding  p^. 


Jhtnonal  ntate 
bequetthed  to 
«jP.  H.bmtX' 
.'•cuton,  ad- 
jomuinitofit 
andanigiia,  bu^ 
*t  vt  case  rf  the 
deathqfFiff. 
mithout  i$me,** 
.nrnpinder 
over ;  this  re- 
mainder OTer 
is  too  remote^  as 
«ifc  must  be  con- 
strued a  gena- 
^  cJ^jFing  witb- 
.out!iaBua.(l) 

•[•188] 


BiGGE  [Bigg]  against  Benslev.    [26,  37  Niro.  1770,  and  24  Feb. 

1783.] 

(Reg.  Lib.  1782.  A.  fol.  186.  b.) 

JJARRIS,  by  his  will,  made  in  the  East  Indies;  and  bearinj^  date  15th 

t/anuary,  1749,  bequeathed  all  his  personal  estate  to  his  wife  Frances 

"  Harris,  to  hold  to  her,  her  heirs,  executors,  administrators,  and  assigns^ 

Jbr  eoer,  and  appointed  her  [•]  sole  executrix ;  but  in  case  of  the  £aik 

'  of  Frances  Harris,  xvithout  issue,  then  he  gave  the  tohole  to  the  eidest  son 

'  of  his  brother  Hichard  Harris,  his  heirs,  executors,  administrators,  and 

assigns ;  and  if  there  should  be  no  such  son,  then  to  his  said  broiker 

Richard  Harris,    The  wife  survived  her  husband,  married  the  defendant, 

and '  is  since  dead  without  issue.    The^  defendiant,  who  survives  her, 

claims  the  whole  interest  in  her  right.    The  bill  is  brought  by  die  plain- 

tiff,  claiming  under  the  devise  over.     This  cause  was  heard  m  Michael* 

mas  term,  1779. 

Mr.  Attorney  General  (for  the  plaintiff).  —  The  wife  proved  the  will, 
and  married  the  defendant.  If  the  application  of  the  words,  "  if  ahe 
'  **  die  without  issue,"  be  a  dying  without  issuej  living  at  the  time  of  her 
death,  then  the  devise  over  is  good.  There  was,  in  this  case,  a  further 
supposed  event,  that  Richard  Harris  should  have  no  son,  then  the  devise 
was.  in  favour  of  Richard  Harris  himself.  If  the  testator  meant  a  dying 
without  issue  indefinitely,  it  could  not  affect  the  son  of  a  person  then 
livinff,  much  less  that  person  himself.  The  event  must  be  decided  at 
the  death  of  Frances  Harris.  Till  the  time  of  Dormer  v.  Beauderk^ 
2  Atk.  308.  the  words  dying  without  issue  were  construed  as  they  were 

fenerally  used.  In  a  late  case,  Keily  v.  Fou)ler,  1st  February,  1768, 
eame  on  Cont.  Remrs.  368.  3d  edit.  6  Brown's  Pit.  Cases,  309.  (2)  the 
opinion  of  the  Judees,  given  in  the  House  of  Lords,  put  the  authority 
of  Dormer  v.  Beauderk  very  much  out  of  the  case,'  except  where  the  dr- 


(1)  Sea  Butietfield  t.  BvUerfidd,  1  Ves.  135.  154.  and  Supplement,  81.  Tbt 
wiMids  used  there  were  the  same  as  here,  **  diewUhout  issue,**  and  not  **  keurt,**  as  statcdin 
Mr.  Vesey*s  Report.  See  |i]so  Attorney  General  v.  J(ird,  antea,  170.  and  Uie  refonencas, 
especially  Mr.  Sandert*  note,  2  Atk.  89.  and  2  Rcper  on  Leg.  393,  &c.  Sea  abo 
Ghver  ▼.  Strothof,  pod.  2  vol.  33. ;  Crooke  V.  J)e  Vandes,  9  Ves.  197. ;  JOrfyatrici  tI  XU- 
p9tnck,  18  Ves.  47^  Stc  See.  with  tha  numerous  references  and  notes  /  siia^  v.  Ba&er, 
rr  Vis.  479,  &c ;  and  EUony.  JSasont  19  Ves.  73,4c 

(^)  I  Bra  P.  C.  299.  octavo  ed.    Se^  13  Ves.  485. 

cum6tances 


IN  THE  CaURT  Of  ChakcerV.  Igg 

cumstances  are  the  very  same,  Target  v.  Gaunt ^  1  Wins.  4?32.  Pinhuryir.         178S. 
£/ib'ii,  1  Wins.  563.  ^   ^   _' 

Lord  Chancdlor.'^WBs  not  the  argument  in  Keily  y.  Fowler y  that         Bioos 
the  obvious  meaning  of  the  words  was  a  general  failure  of  issue,  but         "^tw.. 
controllable  by  words  or  circumstances  ?    I  take  it,  that  in  a  general       Behslbt. 
sense  they  go  to  a  general  failure. 

Mr.  Sdroyn  (on  Uie  same  side).  —  The  defendant  insists,  that  it  was 
a  gifl  of  the  whole  to  the  wife.  The  words  are  to  be  taken  in  their 
obvious  sense.  Forth  v.  Chapman  (3),  1  Wms.  663.  Till  Matthew  Mah' 
nin^s  case,  there  was  no  limitation  over  of  personal  estate,  after  that  a 
number  of  cases  carried  the  doctrine  much  further.  There  is  a  diffe- 
rence wheire  the  remainer  is  vested  or  contingent ;  if  it  be  contingent, 
it  may  be  good  or  bad,  according  as  the  event  turns  out,  Target  v. 
Gaunt;  Pinbury  v.  Elkin;  Gower  v.  Grasvenor,  Barnardiston  Chan. 
Rep.  [•]  58.;  Sabbarton  v.  Sabbarton,  Forrester,  24-5.;  Shepherd  y*  [♦189  3 
Lessingham,  30th  October,  1751,  where  the  word  leaving  (3)  occasioned 
the  determination  that  the  limitation  was  not  too  remote. 

Mr.  Madocks  (for  the  defendants).  —  In  Pinbury  v.  Elkin,  and  Forth 
v.  Chapman,  the'  first  disposition  was  for  life  onlv. 

Mr.  Kenton  (on  the  same  side.)  —  The  rule  is,  that  whatever  words 
would  give  an  estate-tail  in  land,  will  give  the  whole  interest  in  per- 
sonalty, Duke  of  Norfolk*8  case,  3  Ch.  Ca.  1.  —  Primd facie  "  to  a  man 
and  his  heirs,"  signihes  the  whole  interest,  unless  there  are  words  to 
shew  the  testator  meant  issue  living  at  the  time  of  his  death.  In  Forth 
V.  Chapman,  the  word  was  leaving*  This  does  not  appear  in  Peere  Wil' 
Hams;  but  Lord  Hardwicke,  in  the  case  of  Dormer  v.  Beau^erk,  said  he 
was  counsel  in  that  case,  and  that  great  weight  was  laid  upon  the  word 
.  leaving,  (4)  Lord  Hardwicke  uniformly  made  tlie  distinction.  In  Dormer 
V.  Beauderk,  the  words  were  very  like  those  in  this  case.  In  Keihf  v. 
FowicTp  the  executors  nominatim  were  to  distribute  the  proper^.  In 
Dam  v«  Lord  Chatham,  reported  by  the  name  of  Lord  Chatham  v. 
ToMl,  6  Brown*8  Park.  Cases,  450.  the  whole  argument  proceeded 
upon  the  allowance  of  this  principle.  Saltern  v.  Saltern^  2  Atic.  376.  (5) ' 
The  inclination  of  Lord  Hardwicke  was  to  lock  up  property,  but  ne 
could  not  give  effect  to  limitations  of  this  sort. 

Mr.  Attorney  General  (in  reply). —  It  would  be  hard  if  no  other  words 
would  supply  the  place  of  the  word  leaving:  dying  without  is^ue,  signi- 
.  Be*  withoul  leaving  issue.  The  death  of  Frances  tiarris  is  the  circum- 
stmnce  which  regulates  the  question ;  it  is  to  be  decided  then  $  if  the 
brother  takes  then,  he  takes  absolutely ;  if  he  does  not  take  then,  he 
never  takes.  If  he  had  a  son  born  after  the  death  of  Frances  Harris^ 
that  son  could  not  take ;  so  it  is  of  the  father,  if  there  be  a  son  at  that 
time*  The  question  is,  who  is  the  person  to  take  at  the  death  of  Frances 
Harris.  This  is  a  much  stronger  circumstance  than  any  of  those  in  the 
cases.  The  circumstances  of  Keily  v.  Fowler  were  very  slight  to  take 
it  out  of  the  rule.  Mr.  Fearne  states  it  to  be,  that  the  executors  were 
to  make  the  distribution.  I  believe  all  the  confusion  has  arisen  from 
attempting  to  lay  down  a  rule.  In  Daw  v.  Lord  Chatham,  the  question 
was  not  applicable  [*]  ;  the  reason  there  was,  that  Leonora  taking  by  [  *19D  } 
express  words  an  estate-tail,  the  remainder  over  was  not  good. 

Lord  Chancdlor.  —  I  agree  with  you,  thjqyt  the  general  sense  of  dying 
toiihout  issue  is  at  the  time  of  the  death.    Tnat  is  the  grammatical  con- 

(3)  See  15  Ves.  203.  and  19  Vcs.  79>  &c  wfaicb  shew  FotA  v.  Chapman  reme^M  un- 
•heken. 

(4)  ScejMtf.  by  Lord  C.  in  his  judgnacDt,  and  Cfooke  v.  De  Vanda,  9  Ves.  197.  S04. 

(5)  All  the  cases  here  dted,  and  almost  eyjeryotl^er  on  the  subject,  wiU  be  found  stMKl, 
^eo^uiifnted  on,  or  referred  to  in  those  which  are  cited  in  the  first  note  aniea  f  this 

struction, 


Cases  Auoued  amd  Detebjhii.^. 

MructloD,  and  U  the  seiue,  in  ^eral  of  thoM  who  .on  the  wardi. 
There  should  be  as  little  contradiction  as  may  be  in  the  determintJoni  ^^ 
of  the  Court ;  the  words  Uavitig,-~atul  ajier,  go  far  towards  orertuming  -j,^ 
the  rule.  It  would  be  better  sense  to  lay,  that  in  ATn^v.  Jbnier  there  ^^^ 
waa  no  other  rule  of  construction  than  Mr.  Feame'a.  The  contingency  "^J^ 
cannot  be  fizedi  until  the  period  of  the  former  event  is  fixed.  Itwould.^^^^ 
veat  in  the  father  and  son,  and  would  transmit.  If  the  father  had  uaue./— T^ 
which  died,  and  then  the  lirit  taker  died,  the  father  would  take,  if  tl 
period  wsa  to  be  the  death  o£  Frances.  I  shall  not  go  further  than  I 
oblieed.  by  the  cases  in  determining  against  whu  I  thinlc  the 
of  the  testator,  which,  I  am  afraid,  I  must  do,  or  overturn  the  esoDuant 
nde.  I  did  not  know  it  was  to  come  on  to-day,  and  meant  to  look  iol 
the  cases  before  tlie  first  day  of  causes  after  Terra. 

It  stood  over  for  judgment. 

Febnuty  23.  1783,  Lord  Chancellor  gave  judgment  in  this  caus 
The  Rejporter  was  absent,  but  has  been  favoured  with  an  accurate  C 
count  of  what  passed. 

,  Lord  Chancellor.  —  The  first  question  is,  what,  abitractedIyt^^Y>>»l>%Xlb 
points  and  circumstances,  would  be  the  effect  of  the  gif^  to  JFnrttv 
.H^rrU.  There  is  not  a  single  case,  not  even  tliat  of  Atldtuim  t.  Hta- 
ckinton  (3  Wms.  258.),  which  does  not  hold  that  such  a  liMitStion,  aficr 
these  general  words,  is  too  remote.  (6)  I  shall  notice  only  Darmtr  t. 
Beatiderk,  in  Atkyns :  it  is  a  very  good  note.  The  Reneral  words  mt 
to  he.  varied  only  by  circumstances,  arising  upon  lair  demonstiStioK 
There  are  not  less  then  57  cases  upon  this  poinL  To  call  dying  witbNl 
haniiig  issoe,  the  natural  sense  of  dying  vntkofd  issue,  is  against  sD  ik 
cases. (7)  In  this  case  tliere  is  no  one  circumstance  whicnhas occmnd 
in  the  otJierg.  In  Dormer  v.  Beauclerk,  it  was  held  that  the  word  tbs  -  ^^ 
coold  not,  and  never  did  make  the  difference.  It  is  merely  a  wo(d  rf  ^  rnu 
relation,  not  an  adverb  of  time.  Upon  \.otA  Hardvoieke't  authorihr,  I  ii^Mell 
.must  bold  tlie  word  then  does  not  make  a  difference.  As  to  the  gintii 
[  *I91  ]  the  [*3  brother.  Dormer  v.  Beanclerk  is  a  strongsr  case  as'to  ittf 
point ;  it  was  argued  there  upon  the  circumstance  of  the  SOOOU  bdog 
meant  as  a  portion,  that  being  a  maintenance,  and  given  aAer  a  i^pS 
without  issue :  it  must  mean  dying,  leaving  no  issue. 

B)lldisiiussed.(i) 

(6)  Lyde  v.  Lyde,  1  T.  R.  593.  cannot  be  nid  U  mililmte  *gun«t  thb  ftopoJthatfc 
the  wnnT  "  ime,"  there  mint  be  construed  <■  mcA  Usuc"  with  reference  KitktM* 
"  ekHOm,"  vilA  preceded  itj  uid  held  thu  if  H  had  btafnaX  otua  tka  dtt* 
would  have  taken  ty  jmrduuc, 

(7)  See  Crvoie  t.  De  VanJct,  d  Vcs.  197.  904. 
(8}  Wilfaout  coMi.     E.  L. 

aCwul,  ^" 

EuMr,  1 779. 

'J»ailn'tl»n  GoDWlN    asainst    MUNDAY. 

laU.  ITlh  *■ 

Qerbe  of  eoaie  TO  H N  Munday,  Kited  in  fee  of  an  estate,  by  hid  will,  bearing  datedK 
oucondson/.  ISthJuite,  1757,  devised  the  same  to  his  second  son  Jaiui  and  Im 
ifter  the  de-       heirs  for  ever,  aft^r  the  decease  or  marriage  of  his  (the  testator's)  wife 


i^e  of  the  mfe,  cfaacnd  with  lOW,  to  tetlator't  daughts  Maty.  — 
]ic  l^acy  vested  in  liaty,  apd  tnawnoidhle  In  her  teprewuteliw.  (1 


Itary  died,  Lnng  the  wife,  bntMd 


(1)  8.r.  HutdtiMf.Foy.  C«ni.Rep.7I«,  and  AoKum  v.  ma,  anwa,  119.  iM 
vUt  uMtU  npta  out  rrftitnet*,  ttptcMljiSr.  Cos'*  noU  to  tbi  D.  CkandMV.  lUta, 
a  P.  W.  «ia. 

EliMaitth, 
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JElvsaiethf  with  a  proviso  that  he  should  pay  unto  the  testator's  dauffhter 
Mary,  then  wife  of  the  plaintiff,  and  since  deceased,  the  sum  of  lOO^and 
unto  Martha  8tf •  to  be  paid  within  one  year  af(er  the  death  or  mar- 
riage of  his  wife.  The  testator  died  some  time  afler,  leaving  Stephen 
his  eldest  son  and  heir  at  law :  Elizabeth  the  widow  entered,  Mary  God' 
ioin  died  19th  May,  1774,  Elizabeth  the  widow  died  4th  November j  1776. 
The  plaintiff  obtained  letters  of  administration  to  his  wife  Mary^  and 
filed  this  bill  for  100/.  given  to  her  charged  upon  the  estate. 

This  cause  was  heard  in  Easier  term,  1779. 

Mr.  Ambler  (for  the  plaintiff).  —  The  question  is,  whether  this  legacy 
vested  in  Mary  Godwin,  The  legacy  vested  in  her,  as  much  as  the  estate^ 
did  in  James  Munday,  The  proviso  operates  as  a  charge  upon  the  land. 
"  These  words,  **so  as,"  "  provided,"  "  m  consideration  whereof,"  all  ope- 
rate as  charges.  Bacon  v.  Clerky  Pre.  Ch.  500.  —  Oke  v.  Heathy  1  Ves.  135. 
—  Kite  V.  Bame,  1745,  which  was,  I  give  to  Lord   ■  ■  all  my  goods, 

paying  the  legacies  contained  in  a  schedule.  —  .f  Pawsey  v.  Edgar^ 
before  [♦]  Lord  Bathurst. — Where  it  is  uncertain  whether  the  time  will 
come  or  not,  the  Court  has  said  it  shall  not  be  raised,  unless  it  is 
wanted.  J  Fry  v.  Fry,  27th  June,  1753,  devise  to  testator's  wife  for 
20  years,  remainder  in  tail,  and  a  legacy  payable  to  his  daughter  within 
t>ne  year  after  the  death  of  the  wife,  the  daughter  died  in  the  life  of  the 
mother :  the  question  was,  whether  this  legacy  sunk  into  the  estate :  Lord 
Hardwicke  said,  the  rule  was,  that  if  the  legacy  was  payable  at  a  parti- 
'  cular  time,  and  the  child  dies  before  that  time,  the  legacy  shall  sink, 
because  it  is  never  wanted.  -—  But  this  case  is  not  within  that  rule.  — * 
There  was  an  attempt  to  contest  it  where  (he  party  died  within  the 
year  after  the  death  of  the  person,  a  year  after  whose  decease  it  was  to 
be  paid,  Hodgson  v.  Ratoson,  1  Vesey,  44.  where  Lord  Hardwicke  held 
it  Tested,  ana  that  the  time  was  only  given  to  the  remainder-man  to  turn 
himself  round,  hord  Hardtvicke  there  held  it  vested  and  transmissible; 
because  the  devise  of  the  estate  vested  immediately,  —  so  also  he  de- 
creed in  L&iother  v.  Condon,  2  Atk.  127. 

Mr.  Waller  (on  the  same  side). — Where  the  pavment  is  merely  post- 
poned for  the  benefit  of  the  estate,  the  legacy  will  not  sink.  Here  the 
testator  meant,  that  Mary  should  have  the  100/.  when  the  estate  should 
come  into  possession,  and  that  the  son  should  then  pay  the  charge.  The 
charge  vested  at  the  same  time  with  the  estate.  HaU  v.  Terry,  1  Atk.  ^2* 

f  Pawseti;.  Edgar,  Lincoln  s  Inn  Hall,    nth  December,  1776.  [S.C.  S  Didb 

Testator,  by  will  dated  9th  April,  1739,  devised  real  estate  to  his  wife  Tempenmoe  for  531.] 
her  life,  remainder  to  bis  son  Robert  in  tail>niale,  remainder  to  his  (the  testator's)  right 
heirs  in  fee,  upon  condition  that  Robert,  or  those  then  in  possession  of  this  estate,  should 
within  six  moqtlis  after  the  deatli  of  testator's  wife,  pay  his  two  daughtezs,  Maty  and 
Temperance,  l^OOL  viz*  6O0L  to  each,  and  interest  at  5^.  jter  cent,  from  the  death  df  their 
said  mother,  with  power  of  entry  to  the  daughters,  in  default  of  payment :  August  1739 
testator  died,  August  1754  Temperance  the  daughter  died,  December  21.  1754,  Temper* 
ance  the  mother  died,  1774  Mary  the  other  daughter  died,  having  administered  to  her 
sister  Temptrance,  but  never  claimed  the  600/.  so  bequeathed  to  her  sister  Temperance* 
The  personal  representative  of  Mary  and  Temperance  brought  the  bill  against  Robert  a» 
heir  at  law,  and  devisee  of  the  testator,  for  this  sum  of  600^.  bequeathed  to  Temperance 
the  daughter,  with  interest  from  the  mother's  death,  in  1754,  and,  upon  the  outhoritife^ 
of  Mutckinson  and  Foy,  and  Hodgson  and  Rawson,  Lord  ChanceUor  detennined  that  th^ 
duuge  vested  with  the  land,  and  decreed  for  the  plaintiff*. 

I  A  very  accurate  note  of  this  case  which  the  Reporter  has  met  with  rests  the  C4at»> 
ceOor's  argument  on  two  grounds :  the  one,  that  the  daughter  Jane  died  unouurried,  and 
before  the  time  of  -payment ;  and  therefore  that  the  case  stood  divested  of  the  drcosBtr 
stanoes  that  induced  the  Court  in  ICing  v.  Withers,  andin  other  coses,  to  take  it  out  of  the 
general  rule :  the  other,  that,  in  the  similar  provision  made  by  the  testator  for  another 
daughter,  Eleanor,  out  of  a  different  esUte,  he  had  shewn  his  intentions  that  it  should  not 
go  to  her  repn^ienUtives,  because  he  bod  expressly  ghrca  it  to  Jemef  in  «ne  aha  should 
survive  her. 

has 
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has  been  since  varied  frohi,  and  particularly  in  Hyichins  v.  Foyt'ComynM, 
716.  (ci.  1  Ves.  47.)  which  is  exactly  this  case. 

Mr.  Madocks  (for  the  defendant) There  is  one  rule  to  be  drawn  from 

all  the  cases,  that  wherever  land  is  charged  with  a  payment,  whoever 
takes  the  land  takes  it  cum  onere  ;  but  if  there  be  a  condition  to  be  per- 
formed by  the  person  taking,  and  [•]  the  time  is  annexed  to  the  pay- 
ment, if  the  legatee  dies  before  the  time  of  payment  the  legacy  sinks. 
Hodgson  V.  RaxDson  before  Lord  Hardwicke^  SnuU  v.  JDke^  before  Lord 
CowpcTf  Salk.  415.  — Bacon  v.  Clerk, —  WeUock  v.  Hammond,  Cro. 
Klia.  204.  (1).  —  Inf  Thompson  v.  Doto,  before  Lord  Norihingiont  a 
^ght  of  entry  was  given,  which  was  held  to  vest  it. 

Mr  Angler  (in  reply)  cited  ^Aforgan  v.  Gardiner,  in  the  Exchequer, 
as  in  point. 

This  cause  stood  now  for  judgment. 

Lord  Chancellor,  —  In  the  case  of  portions  sinking  because  the  party 
never  attained  such  an  age  as  to  want  them,  Lord  Talbot  said,  it  was 
causa  data  Sf  non  secuta,  King  v.  Withers  (2),  Forrester,  117.  Even  if 
the  reasoning  in  that  case  should  be  thought  too  nice,  it  is  now  too  late 
to.  overturn  the  rule.— In  that  case  the  charge  was  not  intended  to 
operate  upon  the  estate  tail  of  the  son,  but  upon  the  reversion.  There  is 
another  case  which  is  always  attempted  to  be  reasoned  away,  the  Earl  of 
Rivers  v.  the  Earl  of  Dfroy,  2  Vem.  72.  That  caselBtood  upon  its  own 
bottom,  and  it  was  equally  a  gift  of  the  10,000/.  to  the  daughter  as  of  the 
fund  of  the  estate  to  the  remainder-man.  The  case  of  Buckley  v.  Steii- 
lakey  (mentioned  in  King  v.  Withers,  Forrester,  119.)  is  also  to  the  same 
point:  there  the  legatees  died  before  the  daughter,  and  in  the  life-tune 
of  the  wife,  yet  their  representatives  took  the  legacies.  That  case,  ex- 
clusive of  Uie  circumstance  of  the  wife's  devise  to  perform  the  husband's 
will,  is  exactly  in  [^]  point.  -  Jackson  v.  Farrand,  2  Vem.  424.  appCes 
to  this  point.  —  It  was  a  case  where,  if  ever,  the  rule  with  respect  to 
portions  ought  to  have  taken  place. —  There  is  one  role  which  will  apply 
to  and  reconcile  all  the  cases,  but  there  the  heir  was  so  little  fitvoureia^ 
that  the  estate  was  exhausted.  The  case  of  Butler  v.  Duncomb  (3), 
2  Vem.  760.  also  applies  very  particularly,  the  Court  in  that  case  raising 
the  money  by  consent,  shews  they  thought  it  would  be  raisable  at  the 
death  of  Uie  mother.  The  next  case  I  cite  is  Brown  v.  Berldey,  1  Eq. 
Abr.  340.    I  mention  it  only  for  the  sake  of  its  being  there  said,  that 

f  Titomnton  y.Dow,  176a.  —  The  testator,  seised  of  a  reversion  in  an  estate,  expectant 
upon  the  decease  of  his  aunt,  by  his  will  devised  this  estate  to  his  wife  for  life,  i^emain- 
der  to  John  Dow  in  fee ;  subject  to  the  payment  of  SOO^  to  his  daughter  EUaabHkt 
riz  months  after  his  wife's  decease,  with  power  for  the  daughter  in  defimlt  of  paj- 
nent  to  seiie  the  rents. — Elixabeth  died  in  1750.  —  The  mother  in,  1754. —  The 
aunt  in  1760.  Lord  Nbrihmgton  held  this  a  vested  interest  in  the  daughter,  and 
decreed  the  200/.  to  be  paid  with  interest  from  the  decease  of  the  aunt,  it  appearing, 
firom  the  words  of  the  will,  that  the  son  -was  to  pay  tfiis  200^  out  of  the  renta  of  the 
aitate. 

t  Morgan  v.  Gardma:  Etch.  Mich,  1777,  or  HiL  1778.^  Hugh  Price  devked  hb 
estate  to  his  wife  for  life,  remainder  to  his  daughter  Mmy  and  her  heirs  fiir  ever, 
'chargetble  with  4001,  to  his  four  younger  daughters,  within  one  yew  after  the  death 
of  ms  wife,  with  interest  from  the  death  of  Ske  wife.  Two  of  the  younger  riatcn 
died  in  the  life  of  the  motiier  unmarried,  the  eldest  daughter  also  died  in  the  life 
of  the  mother,  so  that  she  was  never  possessed  of  the  remainder  in  fee  of  the  eatalie', 
;but  it  descended  to  her  only  son,  and  it  was  held  in  the  Exchequer,  that  the  kgaciea  to 
the  younser  daughters  were  vested  interests,  transmissible  to  the  representatives  of  the 
deoeaeed  oauj^terk 


(1) 


Vide  Co.  5.  2a  2  Leon.  114. 

Xmg  V.  WiUtert,  5  P.  W.  414.     Forr.  1 17.     Fkec.  Ch.  348.     3  Bn>.  P.  C.  136, 
8v6b  edit  Q^od  vide.     And  see  Feame.  Cont  Rem.  445. 
,,{3)  &  C.  1  P.  W.  448. 
'    *  the 


IN   THE   CqURT   of   ChA3^.CERY« 

the  portion  was  certainly  raisable,  though  not  at  that  time.  Hodgson 
V.  RawsoMj  1  Vesey,  44.  was  afler  Hutchinsy.  Foif^  Comyns,  716*  and 
determined  with  reference  to  it.  The  postponement  of  the  payment  for 
a  year  was  only  to  give  time  to  raise  the  money.  The  time  of  niarriiuze 
or  death  of  the  wife,  in 'this  case  does  not  make  it  a  portion.  ItisequaUy 
a  gift  of  this  part  of  the  reversion  to  the  daughter,  as  of  the  other  part 
to  the  devisee.  1  am  aware  that  there  are  many  cases,  such  as 
PauUt  V.  Paulet^  1  Vem.  204>.  321 —  2  Vern.  366.  —  Smith  v.  Smithy 
2  Vem.  92.—  Bruen  v.  Bruen^  2  Vern.  439 —  Carter  v.  BleUoe,  2  Vem. 
617.  —  Tourney  v.  Tourney,  Pr.  Ch.  290.  —  HaU  v.  Terry  (4),  1  Atkins, 
502.  that  cannot  be  reconciled  with  the  other  cases  I  have  now  cited, 
or  wi^  Lawther  v.  Condon^  2  Atk.  127.  (5) 

Decree  for  Plaintiff. 

.  (4)  HaU  V.  Ttrrry  is  mis-stated  in  Atk.  and  is  better  reported  8  \^n.  Ab.  383. 
(5)  See  Mr.  Coz*s  note  to  D.  of  Clumdos  v.  Talbot,  2  P.  W.  612. 
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Lee  against  Alston. 
(Reg.  Lik  1782.  B.  fol.  583.  b.) 


CIR  Thomas  Alston^  devised  the  premises  upon  which  the  timber  in 
^  question  was  cut  down,  to  Sir  Rovdand  Alston,  for  life,  impeachable 
for  wastCy  with  a  contingent  remainder  to  his  issue,  with  remainder  to 
Mrs.  Margaret  Lee  the  plaintiff,  in  fee,  Sir  Rovdand  Alston  being  in 
possession,  an  act  passed  for  an  inclosure,  which  impowered  the  com- 
missioners to  make  allotments,  and  gave  persons,  having  lands  within 
the  limits  of  the  inclosure,  permission  to  make  exchanges,  and  provided 
that,  where  by  the  means  ot  exchanges,  the  allotments  should  pass  into 
other  hands  than  those  of  the  old  proprietors,  these  should  have  power 
to  ffo  upon  the  land,  and  cut  down  the  timber,  and  that  tenants  for  life 
mi^t  charge  the  allotments  to  the  amount  of  AOs^.per  acre,  [*]  to.be 
paid  to  the  commissioners  for  the  expences  of  enclosing.  —  An  award 
was  made,  in  which  were  some  irregularities,  but  not  such  as  were 
.material  to  the  cause.  Some  parts  of  the  land  in  which  Sir  Roodand 
Alston  was  tenant  for  life  were  given,  and  other  lands  taken,  in  exchange 
in  the  allotment  of  lands,  and,  in  order  to  effect  the  enclosure,  ne 
cut  timber,  instead  of  borrowing  money  on  mortgage  by  virtue  of  the 
power ;  upon  which  the  plaintiff  filed  this  bill,  for  an  account  of  the  tim- 
ber cut  down. 

Mr.  Seltoyn  (for  the  defendant)  contended  this  bill  would  not  lie: 
that  this  Court  had  a  jurisdiction  with  respect  to  an  injunction,  but  that 
.calling  for  an  account  alone,  was  not  sufficient  to  transfer  the  jurisdic- 
tion from  a  court  of  law  to  this  Court.    The  defendant -having  admitted 
'  the  several  quantities  and  values  to  be  as  set  forth  in  the  plaintiff's,  bill, 
trover  might  have  been  brought  for  the  timber,  as  it  is.  stated  by  the 
gentlemen  on  the  other  side,  that  the  moment  it  was  severed,  it  was 
.tne  property  of  the  remainder-man.      He  cited  March  v.  ListeTf  in 
.1777. 

Mr.  Attorney  General  (in  reply)  cited  Bewick  v.  Whitfidd,  3  Wms. 
267.  where  the  very  objection  that  trover  would  lie  was  over-ruled,  and 
it  was  held  proper  in  equity.  The  party  must  come  here  for  an  account 
which  will  imw  to  it  relief.  In  UdaU  v.  Vdall,  Aleyn,  81.. and  in  Cot-^ 
ton'i  case,  (Garth  v.  Sir  John  Hind  Cotton,  3  Atk.  751.  1  Vesev,  524. 
,54S.)  it  was  laid  down,  that  timber  fallen  by  a  storm  would  be  the  pro- 
perty of  the  remainder-man,  but  the  tenant  for  life  would  have  a  jnght 
%  "  *  equivalent 


In  Court, 
JSofter,  1779. 
Lmcoln*s  Inn 
HaU,  IStli 
Afarck* 
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1788.        equivalent  to  his  estovers.     The  act  of  parliament  has  not  varied  thf 

^  I  - ,      '      right  of  parties,  Sh-  RotDland  Alston  was  not  empowered  by  it  to  cut 

Ime  down  the  timber,  which  is  the  property  of  the  remainder-man,  and 

H'""^        therefore  he  must  account  for  the  timber  he  has  felled. 
-^"•*^*«  Lord  Chancellor*  —  Is  there  any  case,  where  the  Court  has  disposed 

of  the  timber  without  the  consent  of  the  parties  ?  Undoubtedly,  if 
the  case  required  nothing  but  a  discovery,  it  should  not  come  here,  but, 
on  the  discovery  had,  they  should  proceed  at  law ;  but  where  an  account 
is  necessary  it  carries  relief  with  it.  Where  the  bill  relates  to  the  cut- 
ting of  timber,  it  has  always  been  laid  down  that  the  plaintiff  has  a 
right  to  the  account.  Here  it  is  stated  in  the  bill,  that  trees  were  cut 
down,  and  the  number  and  value  are  set  out,  and  the  answer  admits  all 
that  as  charged ;  the  answer  gives  a  full  discovery ;  therefore,  if  the 
£  *196  ]  decree  must  obtain  in  this  case,  wherever  a  tree  is  cut  down  it  [*]  will 
draw  an  account,  and  the  plaintiff  will  charge  in  general,  that  the  de- 
fendant cut  down  trees.  It  is  an  extreme  hardship  that  the  parties 
should  be  put  to  such  expence,  where  there  is  a  clear  legal  remedy. 
There  is  no  equity,  unless  it  be  made  so  by  being  matter  of  account. 
I  am  extremely  reluctant  to  go  into  it,  where  the  party,  at  the  time  the 
answer  came  in,  had  a  clear  remedy  at  law.  Cutting  timber  by  the 
tenant  for  life,  impeachable  of  waste,  is  not  justifiable  to  defray  an  ex- 
pence,  which  miffht  be  paid  in  any  other  way.  The  act  of  parliament  is 
short  in  only  givmg  the  timber  to  the  proprietor,  because  it  has  not  de- 
termined who  shall  have  it  by  the  name  of  the  proprietor.  The  renuiiiH 
der-man  is  not  so  till  it  is  felled,  and  the  tenant  for  life  has  a  rigllt  \o 
the  shade  and  to  estovers ;  on  Uie  other  hand  it  would  be  going  a  great 
way  to  say  that  this  act  had  made  the  tenant  for  life  proprietor,  and 
civen  him  an  absolute  property  in  the  timber. 

The  cause  stood  ov^,  i^d  now  Lord  Chancellor  pronounced  jodg* 
ment  after  first  stating  Uie  case. 

Lord  Chancellor.  -:-  Sir  Ronolani  Alston  sets  up  three  defences ;  first, 
that  he  had  a  right  to  cut  the  thnber ;  2dly,  that  he  could  charge  to  the 
amount  of  40f.  an  acre ;  that  instead  of  so  doing  he  has  &p{)lied  the  tim- 
ber, as  far  as  it  would  jgo,  and.  onlv  charged  wr  the  remainder ;  Sdly, 
that  the  former  tenant  for  life  left  the  estate  in  a  ruinous  condition,  and 
that  he  has  applied  the  timber  to  repair,  as  the  law  allows.  The  first  de- 
fence is  not  at  all  made  out ;  as  to  tne  second,  the  tenant  for  life  has  not 
a  riffht  to  charge  the  estate  with  40«.  an  acre,  but  the  money  is  to  be 
paid  to  third  persons,  to  be  applied  to  the  extent  of  40f .  an  acre ; 
Sdly,  the  tenant  for  life  has  not  a  right  to  apply  the  timber,  but  to 
chwge  by  way  of  mortgage.  It  makes  a  great  difference  to  the 
reversioner,  whether  the  tenant  for  life  charges  by  way  of  mortgage, 
where  he  is  obliged  to  keep  down  the  interest,  or  cuts  down  the  timber, 
which  would  be  of  value  to  him  when  he  comes  to  the  estate,  and  so  it 
does  to  the  tenant  for  life,  who  if  he  can  cut  down  the  timber  pays 
nothing.  It  is  a  clear  proposition  that,  where  there  is  a  tenant  for  life 
and  a  reversioner,  timber  fallen  by  storm  or  accident  is  the  property  of 
the  reversioner.  The  consequence  of  this  opinion  is,  that  the  plaintiff 
is  entitled  to  an  account,  and  the  Master  must  be  directed  to  apply  the 
account  to  the  timber  felted  on  the  respective  estates.  It  i^  not  yet  ripe 
to  enter  upon  the  point,  whether  A.  tenant  for  life,  with  remainder  to  B* 

£.*197  ]  in  four  or  five  distinct  estates,  unconnected  [*j  with  each  other,  can 
take  botes  from  one  estate  to  apply  to  the  exigencies  of  the  other.  — « 
There  are  old  cases,  upon  customary  estates,  that  he  cannot ;  though  I 
do  not  know  whether  there  are  any  cases  upon  the  comitaon  law.  It 
is  the  nature  of  estovers  that  they  are  to  be  taken  without  assignment,-^ 
that  they  take  their  description  as  good  or  otherwise,  from  their  appli- 
cation,—that  they  are  oif  utility  to  the  estate  itself.— In  all  theas 

views 


IK  THE   CoUHT  OF   ChANCERT.  ^ 
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Views  the  estmrera  of  one  estate^  cannot  be  applied  to  the  others.  If 
one  IS  possessed  of  black-acre  and  green^cre^  and  black-acro  produces 
no  (estovers ;  if  those  of  green-acre  are  to  be  applied  to  black-acre,  the 
estate  must  be  exhausted.  Therefore,  the  account  must  be  of  the  tim- 
ber felled  on  the  estates,  according  to  their  respective  descriptions  with 
original  parcels,  or  given  or  taken  in  exchange ;  and  as  to  the  times 
wh»i  cuty  for  there  was  no  right  to  cut  after  the  exchange  ;  also 
what  parts  of  the  timber  have  been  applied,  and  to  what  estates, 
which  will  raise  the  point.  Further  directions  to  be  reserved  till  after 
the  account.  (1) 

f  1)  An  aeoount  was  directed  of  all  timber  or  other  trees  felled  and  cut  down  by  the 
ddimdaiit  on  any  of  the  lands  in  the  pleadings  mentioned,  and  whereof  the  defendant 
was  tenant  for  }ife,  liable  to  impeachment  for  waste,  or  which  were  felled  or  cut  on  any 
lands  duly  allotted  to  the  defendant  in  lieu  of  such  first-mentioned  lands,  by  or  in  pur- 
suaoce  of  tiia  act  of  pariiament  in  the  pleadings  mentioned,  (intitnled,  &c  )  or  which  were 
felled  and  cut  on  any  lands  whic^,  by  exchimge  made  acoordiug  to  the  proTisiona  and 
powers  in  the  said  act,  were  duly  acquired  by  and  to  the  said  defendant,  in  lieu  and 
ezdiange  lor  any  of  the  said  first-mentioned  hinds,  whereof  the  defendant  was  tenant  for 
lile  aa  aforesaid ;  or  which  were  felled  and  cut  on  any  lands  whereof  the  said  defendant 
was,  by  ▼irtutsof  thedeed,  dated  25d  Aug*  1750,  in  the  pleadings  mentioned,  tenant  for 
life  asaforeiaid,  which,  in  pursuance  of  the  said  act,  were  duly  allotted  to  any  other  per- 
son, aad  from  which  lands  the  trees  which  had  beto  theretofore  growing  were  duly  liriled 
and  cot  by  the  profision  of  the  said  act,  after,  the  said  allotment  made ;  or  which 
were  felled  or  cut  on  any  of  the  said  lands,  whereof  the  defendant  was  tenant  for  life,  in 
manner  aforesaid,  and  which  were,  by  virtue  of  the  said  act,  given  in  exchange  to  any 
oclier  person  before  the  same  were  so  given  in  exchange :  and  it  was  ordered  that  the 
Ifastar  diould  state  fiom  which  of  the  tenements,  farms,  or  estates  in  the  deed  men- 
tioaad,  whereof  the  defendant  was  tenant  for  life  as  aforesaid,  any  and  what  number  or 
paitel  of  the  said  trees  were  cut  respectively,  and  also  the  value  of  every  such  parcels 
respectively;  and  also  whether  any  and  whidi  of  the  said  parcels  had  been  applied  and 
used  in  rendring  any  and  which  of  the  said  houses  and  tenements  respectively,  wliereof 
the  defenaantwas  or  b  tenant  for  life  in  manner  aforesaid,  or  otherwise  employed  and 
used  OB  any  of  the  said  estates  respectively,  as  Housebote,  Ploughboie  and  Hwbote;  and 
the  Master  was  to  beat  liberQr  to  state  any  other  matters  which  should  materially  conduce 
ID  the  anquirics  above  directed,  &c.  &c  &c.     R.  L. 


Pickering  against  Vowles. 

Lord  Chancellor  gave  judgment. 

(No  Entry.) 


Hott,  19th 
March,  1783. 


npHE  plaintiff  founds  his  claim  upon  a  bond  given  b3r  John,  his  father,  [Where  a  te- 
''   previous  to  his  marridire  with  Ann  his  mother,  in  the  penalty  of  lumt  fior  life  of 
^  ^  .  •      l«»«holdsun. 

der  a  marriage  settlement  suffered  the  lease  to  expire,  and  obtained  another  lease  and  died,  it  was  held 
that  the  renewed  lease  must  be  held  upon  the  trusts  of  the  settlement,  and  not  enure  fetr  the  benefit  of 
hb  repnsMntatives.]  (1) 


(I)* See  Jaimet  v.  Dean,  detennined  on  appeal  by  Lord  &don  C.  and  afiirmed  also  by 
Vm  Lordihip.  on  a  rehearing,  11  Ves.5dJ.  388,  &c.  and  15  Vea.  236,  dtc.  particulaily 
11  Ves.  391.  39S.and  15  Ves.  240,  &c  .  The  sound  principle  thus  established  appean» 
moat  evidently,  feom  this  repeated  and  much  considered  decision,  m.  that  none  of  the 
parties  intereirted  shall  derive  a  benefit  to  themselves,  even  after  theesmratwnofike  angmai 
term,  froln  the  fedlities  or  opportunities  afforded  by  their  situation.  Tne  prindpla^ 
therefore^  is  the  same  as  in  those  cases  where  (the  leases  yet  existing)  a  tenant  for  lifot  or 
any  other  party  interested,  has  attempted  to  secure  an  exclusive  benefit  to  himself^  by  a 
renewal  for  a  revernonaty  term.  Taster  v.  Marriott,  Amb.  668. ;  Owen  v.  WUXumUy 
aigL  7S4i ;  Lee  v.  Vernon,  8  Bro.  P.  C  10.  8va  edition,  qtud  vide.  So,  where  one 
partner  obtained  a  ftirther  lease  of  premises  where  the  trade  was  carried  on,  in  his  oim 
nama^  it  was  held  a  £raud ;  and  a  trust  for  the  benefit  of  the^parMcTBhlp,  jFVoMffftofi- 
kauih  V,  Fmwidit  17  Ves.  S98. 

40(tf. 
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178S.        4:00^.  to  trustees,  conditioned  to  be  void  if  he  should  assign  to  theniy 
,    ^_  \   _  '      or  to  other  persons  to  be  nominated  by  Ann^  a  leasehold  estate  for  the 
PxcxKRiNo      term  of  99  years,  or  such  term  as  he  should  have  therein,  for  three  lives, 
•fcttiuf         of  which  Anns  should  be  one,  to  the  use  of  himself  for  life,  remainder 
Vowucs.        jjj  ^^^  ^QP  IjCg^  remainder  to  the  issue  of  the  marriage.     Ann  died  un- 
der coverture,  leaving  the  plaintiff  and  another  child.     The  estate  was 
conveyed  for  the  lives  o£Johny  Ann,  and  another  life.      In  1776  John 
died,  naving  made  his  will,  and  thereby  given  to  Henry  his  issue  by  a 
second  wife,  all  the  rest  and  residue  of  his  estate.     It  does  not  appear 
how  many  renewals  of  the  estate  had  taken  place,  or  for  what  Uves»  but 
that  John  being  the  last  original  life,  they  were  all  exhausted  in  1776. 
[AitoAeap-     por  the  executors  of  the  husband  and  Martha  the  se<;Ond  wife,  it  was 
I^J^J^^    contended,  that  all  the  original  lives  faUiiig  in  1776,  there  was  no  obli^ 
bctwemti^ie.   gation  on  [*]  the  father,  or  his  estate,  to  renew,  (1)  and  that  the  expence 
nant  for  Ufe,       of  the  renewal,  havinff  been  his,  it  should  be  for  his  ben^t.    On  the 
and  iSbo&t  in  re-  contrary  it  was  argued  for  the  plaintiff,  that  this  bond  was  purely  a  oon* 
mAindcr.]  (8)     tract  for  a  marriage  settlement,  and  that  the  usual  mode  of  executing  it, 
[  *198  ]      would  be  to  insert  a  covenant  to  renew  to  the  same  uses,  the  object  of 
the  parties  being  to  give  as  large  an  interest  to  tlie  children  aa  to  the 
^ents.    For  this  was  cited  Lenorence  v.  MaggSf  (3)  before  Lord  Nartk* 
.  tngton^  26th  Nw*  1759,  that  the  usual  form  oftne  coyenant  being  to  keep 
the  lease  fully  estated,  the  settlement  must  be  so  Executed.     In  'tliat 
case  the  party  had,  while' solvent,  frequently  renewed  the  lease,  Bnd 
conveyed  it  to  the  uses  of  the  settlement,  the  creditors  insisted  the 
lease  was  part  of  his  assets,  and  that  tlie  conveyances  were  fraujluleiit. 
But  the  Court  thought  that  having  conveyed  accoi^mg  to  the  settle- 
ment; it  was  not  fraudulent,  but  £e  settlement  must  be  carried  into 
execution.     There  is  no  other  case  applicable  to  the  present,  noc  do  I 
know  of  any  principle  that  applies.     The  next  question  is,  whether  the 
father,  having  renewed,  shall  oe  considered  as  liaving  so  d<»ie.-for.the 
benefit  of  the  settlement,  or  for  his  own  benefit.     He  did  not,  by  the 
marriage  settlement,  or  by  any  subsequent  act,  express  any  intent  to  do 
it  for  tne  benefit  of  the  settlement,  and  by  his  will  he  has  given  it,  by 
sufficiently  express  words,  to  his  son.    If  a  man  has  estates  of  his  own, 
and  also  has  pure  trusts,  and  gives  the  residue  by  will,  only  hla  own 
estates  will  pass  by  the  residuary  clause ;  but,  if  he  has  an  interest  as 
well  as  a  trust,  Uie  clause  wifl  pass  both.     But  this  is  the  case  of  a 
tenant-right,  as  it  'is  called,  and  which,  though  an  improper,  is  become 
a  technical  term.     In  the  west  many  estates  derive  their  value  from 
renewals.     The  crown  also  has  many  estates  oi  the  same  nature.-^  It 
has  lon^  been  held,  that  where  a  trustee  or  an  executor  renews  .su^  an 
estate,  it  shall  be  for  the  use  of  the  cestui  que  trust.  —  The  right  of  re- 
newal has  obtained  the  name  of  a  tenant-right.     The  rule  has  obtained 
with  respect  to  a  tenant  for  life,  who  has  the  opportunity  of  renewal 
firom^,  bemg  in  possession,  that  he  shall  not  obtain  the  reversion  for  his 
own  use  only.     The  Court  has  tlierefore  obliged  him  to  stand  seised  as 
a  trustee  to  the  uses  of  the  settlement ;  THMt  y.  HoUy  1  Ch.  Ca.  190. : 
and]  that  was  determined  in  Ravo  v.  Chichester -[f  before  Lord  Baikuni. 

This 

(1)  See  note  (1)  in  the  preceding  page. 

(8)  See  NtghtingtUe  v.  iMwton,  post.  440. ;  Stone  ▼.  Theed^  2  vol.  248.  and  tbc  otfMr 
•  rcrerenoes  inihe  last  note  to  the  principal  case,  at  the  bottom  of  p.  199. 
(3)  1  Eden*%  Rep.  153. 

rSL  C.  AmbL  t  -Roto?  v.  Chkhetter,  AprU  5a   1 775,  Richard  Raw  lelsed  of  real  cslatei*  and  poa- 

715.  and  aeaaed;  among  other  things,  of  a  lease  of  lands  and  houses  in  SAffUk,  originaUy  gmalad 

S  Dick.  480.1      by  ^  2.  in  right  of  the  duchj  of  Cornwall,  for  31  years,  renewable  firom  ttma  to  tine, 

upon  petition  by  the  tenant  in  possesaon,  for  a  further  number  of  yean  to  fill  up  the  tmn 

of 


IN  THE  Court  of  Chancery.  -  199 

This  is  that  cafie,  for,  f^]  though  JoAn  was  the  author  of  the  settlement,  1783* 

it  was  intended  that  the  lease  should  be  fully  estated,  and  that  he  and  ^  -\      * 

she  should  have  life  estates,  and  that,  so  fully  estated  it  should  go  to  the  Pickkriko 

children.    The  renewal  therefore  must  be  to  that  purpose.     The  son  ngainst 

therefore  is  entitled  to  the  estate,  paving  the  expence  of  the  renewal.  Vowlis. 

I  can  only  direct  an  account  to  be  taken  of  the  renewals,  and  at  whose  [Appartioa- 

exp^Qce  they  have  been,  in  order  to  regulate  what  part  should  foe  paid  meat  as  to  the 

by  the  tenant  for  life,  and  what  by  the  remainder-man  (4),  and  must  re-  **J^2i^  ^* 

serve  further  directions  and  costs.f  "T!!vi^  -. 

of  31  yiMn,  made  bis  will  SOth  December,  1761,  and  reciting  his  being  possessed  of  lease-  * 
hold  otatM  it  Lambeth,  and  of  several  estates  in  land  in  ComwaU  for  unexpired  terms  of 
y9U%  gsve  and  dariaed  thesaid  sereral  leases  to  his  wife,  for  as  many  years  of  the  terms  as 
aheshoiild  UTe,aiid  after  her  decease  (if  the  terms  should  be  then  in  being)  he  devises  them 
to  JtilHam  Saw  fbr  life,  and  after  his  decease  among  such  of  the  children  of  WUUam 
Bam  as  should  be  then  Inrtng,  and  made  hb  wife  executrix,  and  residuary  legatee.  — 
Tlie  testator  had  renewed  this  lease  just  before  his  decease,  and  the  widow  during  her  life 
renewed  several  times,  stating  herself  as  widow  and  executrix  of  Richard  Raw,  and  con- 
^tmkd  in  possesiion  till  her  death,  1761,  upon  the  18th  of  August,  in  which  year  she  made 
her  will,  and  disposed  of  these  Imses  as  her  own  property.  The  question  was  whether, 
tlwae  leaewed  leases  were  the  property  of  Richard  Raw,  and  to  go  according  to  the  limiu 
adons  of  his  will,  or  were  the  absolute  property  of  Francei  the  widow.  Lord  Bathunt 
thought  die  renewed  as  executrix,  subject  to  me  trusts  in  the  will  of  Richard,  and  that  the 
plaintilft  had  a  risfatto  the  renewed  leases,  repaying  to  the  widow's  estate  the  sum  slic  had 
paid  fer  the  fine,  deducting  the  vahieof  her  chance  in  the  renewed  lease. 

f  Hie  case  fk  Omen  v.  WiUiamt,  7th  December,  1773,  having  been  decided  upon  the  [S.  C.  Ambl. 
same  principle  with  the  present,  the  Reporter  has  added  the  state  of  it.  WUUam  754.] 
IfUHams  devised  leasehold  estates  to  Sir  W,  Bumaby  in  trust  to  renew  tlie  same,  then 
to  hi*  wife  for  life,  remainder  to  his  brother  John  Williams  for  Ufe,  remainder  to  Bennct 
WUSmnM,  son  of  John,  and  the  heirs  of  bis  body,  and  made  his  wife  executrix.  Seven 
years  of  the  lease  being  to  come.  Lord  Grosvenor  petitioned  for  a  lease  of  the  reversion ; 
Bfrs.  JfaEfioflu.discoveriag  this,  presented  her  petition  as  executrix,  giving  notice  of  it  to 
the  remainder-man,  and  got  a  report  from  the  Surveyor  General,  that  slie  was  in  pos- 
fwion,  and  dial  the  fine  ou^t  to  be  about  12O01.  or  1400^.  Lord  Grosvenor  got  a  war- 
rant  fttmi  the  Treasury  for  a  lease,  but  was  to  pay  her  a  compensation  for  her  right. 
John  and  Betmet  Williams  then  presented  petitions  for  renewal ;  Lord  Grosvenor  made 
several  oSSers  to  Mrs.  WUHams,  who  communicated  them  to  John  Williams,  but  it  ap- 
peered  both  Lord  Grosvenor  and  Mrs.  Williams  conceived  them  to  be  for  her  own  benefit. 
At  length  they  settled  the  terms  at  3O0OI.  Mrs.  Williams  gave  notice  to  John  and  Ben- 
net  at  me  probability  of  their  agreeing,  and  advised  them  to  take  care  of  their  own  in> 
Itwaa  contended  on  the  part  of  Mrs.  Williams,  that  this  5000^.  was  absolutely 


her  Mupeity,  and  that  John  and  Bennet  had  no  claim  upon  her  for  any  part  of  it.  But 
Lord  iibifciwrf  held  that,  in  case  she  had  renewed,  it  would  have  been  a  renewal  as  exe- 
ciitrit,  that  wherever  a  partial  tenant  renews,  it  is  for  the  benefit  of  the  whole,  and 
theietoro  that  the  5000^  given  by  Lord  Grostfenor  as  a  recompenoe  for  her  not  renewing, 
waa  sulject  to  the  trusts  in  the  will. 

WUh  respect  to  the  terms  of  the  renewal,  and  the  proportion  of  the  fine,  which  the  tenant   [  ApportioB- 
for  Hfifc  oo^t  to  pay,  see  the  case  of  Nightingale  v.  Latvson,  2*osl,  44a  (4)  ment] 


(4)  When  a  ftmd  is  not  provided  for  the  expences  of  renewals  by  the  author  of  tlie  set* 
tlement*  the  tertator,  &c.  and  it  devolves  on  the  Court  to  apportion  those  expences  be- 
tween tfie  tenant  for  life  and  those  in  remainder,  it  was  once  thought  the  tenant  for  life 
wns  fQ  eomrihttte  one  third,  and  those  in  remainder  two  thirds :  but  the  Court  has,  for  a 
leaatfa  of  time,  laid  aside  that  mode  of  contribution,  ifii  everprevaSed  as  a  positive  rule ; 
and  haa  proeeeded  upon  the  principle  of  the  portion  of  enjoyment  actuaHy  derived  by  the 
lespecUve  parties.  See  Nightingale  v.  Lawson,  post.  440.  ^and  the  Report  rectified, 
1  Coi,  Ca.  Ch.  181.) ;  Stone  v.  Theed,  2  vol.  248. ;  WhUe  v.  White,  9  Ves.  554.  556,  557.; 
^iOkni  T,  Backhouse,  S  Ves.  &  B.  65. ;  and  Lord  Montfort  v.  horA  Cadogan,  17  Ves.  485. 
The  old  mle^  therefore,  or  "  sujtposed  rule,'*  of  contribution,  as  expressed  in  Vemey 
▼.  Vermey,  I  Vea.  428,  &c.  has  been  long  superseded.  Vide  ubi  suprd  passim.  Though 
there  oerttdnly  em  inconveniencies,  there  are  less  than  occurred  under  the  other  mocWk 
9  Ves.  SSSf  656.  559. 
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17S8. 
X  •200  ]  [•]  BouvERiE  against  Prentice. 

In  Court, 

lUkh.  1779.  (I^cg*  Lib.  1782.  A.  fol.  374.  b.) 

JMT,  soth  A    BILL  to  recover  Is.Sd.  as  a  quit-rent  due  to  the  plaintiiPlBS  lady  of 

JfarcA,  178S,      £\  ^^  manor.    The  bill  was  originally  filed  asainst  several  tenknts,  all 
r  "^LaSit"^      of  whom,  except  the  present  defendant,  had  suDmitted. 
i^l^^^s^       This  cause  was  heard  Mich.  1779. — 

manor  for  Mr.  Madocks  (in  support  of  the  bill)  cited  Collet  v.  JagueSf  1  Cli«  Ga* 

.qi]i«.rentf :  120.  —  Cox  V.  Folei/,  1  Vem.  359.  —  Duke  of  Bridgvoater  v.  EdwardSf 

[the  plaintiff's    ^  the  House  of  Lords,  4  Brown's  Parlt.  Cases,  139-  (2) 
JJ^^y  mdUw       ^^  Robinson  (on  the  same  side)  said,  the  bill  was  filed  agunst  nttny, 
suit  alto  multi-   ^®  prevent  multiplicity  of  suits,  that  therefore  it  originally  being  ptoper 
ftrious  as  to       in  this  Court,  tne  Court  would  send  it  to  an  issue.     The  Duke  of 
the  diffiBrent       Bridsyoatcr  v.  Edwards^  was  dismissed  by  the  Court  of  Exchequer,  as 
•">*"**•]  (0       not  havii>g  jurisdiction  :  and  the  order  of  dismission  reversed  by  the 

House  of  Lords,  and  the  cause  sent  down  again  to  be  deterramed: 
that  cause  was  for  quit-rents. 

Mr.  Attorney  General  (for  defendant.) — This  would  be  a  juris- 
diction apparently  oppressive,  as  being  always  inadequate  to  the  ob- 
ject. All  the  cases  antecedent  to  tlie  statute  of  Queen  Anne  are  now 
to  be  laid  aside,  as,  whether  it  is  rent-seek,  or  rent-service,  they  may 
now  distrain,  or  they  may  bring  debt.  (3)  Nothing  can  embarra^  the 
remedy  but  the  premises  beine  uncertain :  there  the  remedy  in  ,Cb|d- 
cery  must  be  admitted  (4);  that  was  the  case  in  the  f  ^ptkke  i^ 
Brtdgtvater  v.  Edwards,  The  remedy  in  replevin  is  much  nUM  evy 
and  expeditiouB.  ' ' 

Lord  Chancellor.  —  Where  a  number  of  persons  claim  cftie  ^glhi  ni 
one  subject,  such  a  bill  may  be  entertained  to  put  an  end  to  suits  ai|d 
litigation.  Here  no  one  issue  could  have  tried  the  cause  between  say 
two  of  the  parties. 

Mr.  Madocks.  —  There  was  a  cause  in  the  Exchequer,  the  Duke  of 
Newcastle  v.  Gordon^  about  six  years  ago. 
r  *201  ]  [*]  ^^'  Attorney  General. — I  was  in  that ;  it  was  for  various  rents 

from  premises  in  Nexvarky  which  had  been   totally  confounded   by 
buildinff. 

Lord  Chancellor.  —  Upon  what  principle  two  different  tenantSy  of 
distinct  estates,  should  be  brought  hither  to  hear  each  other's  rights 
discussed,  I  cannot  conceive.  (5)    The  Court  has  gone  great  lengihs 

f  It  appears  from  the  report  of  thecase  in  Mr.  Brown's  Farlt.  Cases,  that  tfaia  wasso. 


(1)  Thecase  of  the  D.  Leed$s,  Poweit  1  Ves.  171.  and  Supplement^  98.  was  i 
case  for  relief,  because  the  rent  there  was  an  entireones  and  there  were  no  dememe  Innb 
upon  which  the  plaintifT  could  distrain.  The  case  of  the  D.  Leeds  v.  Corporaddcm  of  Niem 
JRadnor,  potL  9  vol.  338.  and  518.  was  of  a  contrary  description ;  and  upon  the  gnNUid 
taken  by  the  M.  R.  p.  34a  the  bill  should  have  been  dismined.  The  adntfiMmia»  Imw- 
^ver,  in  the  answer,  were  ultimately  held  to  give  the  Court  ftill  jurisdictioB.  Sm  p.  51S» 
519.  Vide  the  cases  cited  there.  In  the  case  of  charities,  however,  relief  is  fp^wetk  li^tmt 
h  would  be  refused  to  individuals.  See  in  Attorney  General  y.  Jacktmny  11  V€i.^S65. 
367,  &C. 

(S)  6  Bro.  P.  C.  368.  octovo  ed. 

.(3)  No  distress  could  be  made  in  the  case  of  the  D.  Leeds  ▼.  Pvmeit  1  Vea^  171. 
Supplement,  98. 

(4)  Videper  Lord  Hardwicke  C.  1  Ves.  172. ;  D.  Leeds  v.  E.  Stroffordy  4  Vea.  ISa  &c. 
So  if  the  tmcertainty  arises  from  ignorance  of  the  days  on  which  the  rent  is  payable,  &c. 
Holder  v.  Chambury,  3  P.  W.  256.  See  also  Mr.  Cox*s  note,  iMtf.  Tboae  catMB  u%  of 
course^  flree  from  theol^jcction  as  to  multifariousaess. 

(5)  Sae  Wtfirrd,  146. 

in 


IN  THE  Court  of  Chancery. 

In  billg  of  this  sort ;  &ad,  taking  the  authority  for  granted,  I  cannot 
conceive  on  what  sround  such  a  suit  can  stand.  A  rent  reserved  in 
ven^t  of  certain  lands  in  the  manor,  must  be  rent-service. 

This  cause  stood  now  for  judgment.  The.  reporter  was  absent^  but 
ondentands  that  Lord  Chancellor  said :  This  Court  will  not  relieve  in 
the  case  of  quijt-rents,,  tchere  the  party  has  a  remedy  at  law.  He 
cited  the  cases  of  Collet  v.  Jaques^  1  Ch.  Ca.  79.;  Davy  v.  Davu^ 
1  Ch.  Ca.  144.;  1  RoUe's  Abr.  375.  378.;  Finch,  241.  256.;  Holder 
V.  Ckamiury^  3  Wms.  256.;  Benson  v.  Baldmn,  1  Atk.  598.  If  the 
terre-tenant  will  confound  the  boundaries,  in  order  to  prevent  a  dis- 
tress (6),  the  lord  will  be  entitled  to  a  commission ;  but  that  not  being 
the  case  here,  the  bill  must  be  Dismissed  with  costs.  (7) 

(€)  8ee  the  cases  in  the  preceding  not^. 

(7)  The  principsl  case  seems  to  have  undergone  much  consideration.  It  appears  to 
Jiave  been  amied  on  two  days,  with  a  considerable  interval  between  them,  vis.  the 
S7lh  iVbv.  and!  3th  Dec.  so  far  back  as  1779.  It  stood  over  from  the  last-mentioned  day 
ftir  His  Lordship  to  consider  of  his  judgment.     R.  L.  ^ 
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MiDDLETON  against  Spicer. 
(Reg.  Lib.  1782.  B.  fol.  568.  b.) 

'T'HIS  case  stood  in  the  paper  for  further  directions  in  Easter  Term, 
^  nSO.  Daniel  Goodwin  seised  in  fee  of  copyhold  lands,  which  he 
•had  contracted  to  sell,  and  also  possessed  of  leasehold  and  other  per- 
aonal  property,  made  his  will,  and  thereby  devised  his  copyholds  and 
leaseholds  to  be  sold,  and  the  money  arising  from  the  sale,  he  be- 
queathed to  his  executors  in  trust,  after  payment  of  debts  and 
legacies*  to  pay  the  residue  to  the  society  for  the  propagation  of  the 

nely  and  gave  legacies  to  the  executors.  In  1767»  tlie  testator 
without  issue.  In  1773)  three  of  the  executors  of  the  testator 
filed  a  bill,  insisting  that  the  devise  in  favour  of  the  Gospel  Society 
was  votd»  and  claiming  the  residue  as  undisposed  of.  On  the  lltn 
JVbv.  1774,  there  was  a  decree,  that  the  contract  for  the  sale  of  the 
cbpyhdds  [*]  should  be  carried  into  execution,  and  the  money  to  arise 
therefrom  be  considered  as  part  of  the  personal  estate,  and  that  die 
devise  of  the  leasehold  estate  to  the  charity  was  void ;  it  was  therefore 
decreed  to  be  s<rfd,  and  the  next  of  kin  (none  of  whom  were  before  the 
Court)  were  to  go  before  the  Master  and  prove  their  kindred.  The 
leasehold  was  sold  for  1560/.  Upon  an  enquiry  after  next  of  kjn, 
nobody  claimed  as  such.  And  th^  question  now  was,  whether  upon 
this  Toid  devise  the  executors  were  beneficially  entitled,  or  the  crown, 
the  Attorney  General  being  made  a  party  to  the  bill,  and  claiming  in 
thatbehidf. 

Mr*  Kenyan  (for  the  executors.)  —  The  question  is,  how  this  money 
is  to  go.  The  surviving  executors  claim,  and  unless  Mr.  Altomey  can 
•iBake.out  a  better  title  on  the  part  of  die  crown,  they  must  prevail.  It 
is  not  of  course,  that  whatever  has  no  owner  belongs  to  the  King. 
There  is  no  decision,  in  any  similar  case  to  the  present,  in  favour  of  the 
'crown.  Attot$tey  General y.SandySf  3  Ch.  R.  19.;  Burgess  v.  fV'heate(l)f 
1  Blackst.  Rep.  i*^.  are  both  decided  against  the  claim  of  tlie  crown. 

Mr.  Attorney  General,  contrd,  — Wlnr  is  the  Attorney  General  always 

j[l)  The  vtphmAon  will  find  a  very  valoahle  Rq>ort  of  Burgess  v.  VhtaU,  trwn  Lord 
2V#rttri^;ton  §  own  notes  andoiher  MS.  sources,  in  I  Eden's  Ca.  di.  ^lom  p.  1 77  to  86^ » 

•  •    •  M  2  made 


In  Camt, 

Easter  Tenot 
1 78a 

lAncolrCs-lnn^ 
Hall,  20th 
March,  1785. 

A  man  dying 
possessed  of 
leasehold  pro- 
perty, which 
he  orders  to  be 
sold,  and  the 
money  paid  to 
a  charity,  which 
IS  prevented 
from  taking  by 
the  statute  of 
Mortmain:  the 
executor  having 
a  l^^acy,  and 
there  being  no 
next  of  kin,  is 
a  trustee  for 
the  crown. 

[*202] 
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17SS  '  ^ade  a  party  to  bills  in  cases  where  there  is  no  heir  ?  On  the  part  of 
v.^.^^^^  the  crown,  I  claim  the  undisposed  part,  amounting  to  aboot  a  tflbiaUUf 
MisDLttroN     pounds.    The  executors  here  are  entitled  only  as  trustees  ;* a  tfjjfcfli6j|^b 

^^^  lefl  them  for  their  trouble.  They  are  not  intended  to  take  ben^dijmNf. 
There  is  not  much  doubt  that  the  crown  is  entitled  by  prerdntititk 
The  king  is  owner  of  every  thing  which  has  no  other  owner.  It  is  ib 
in  the  case  of  a  legal  intestac}r,  where  there  is  no  will.  The  gnultiSk 
of  the  crown  is  entitled  to  administration  to  a  bastard.  Here,  tbercMh 
a  ¥nll  and  an  executor,  to  whom  the  ecclesiastical  court  has  giranied 
probate.  The  executor  is  owner  only  of  a  special  proper^  to  coUecit 
fort  he  next  of  kin.  The  case  of  the  Attornetf  General  y.  S(i9idhf$*^ 
very  peculiar :  it  is  of  a  forfeiture  for  felony,  and  one  of  the  harsliest 
and  most  odious  forfeitures.  In  Burgess  v.  Wheate  (2),  an  estate  wte 
vested  in  Sir  Francis  Page  in  trust  for  several  persons,  the  last  4ied 
without  an  heir ;  Burgess  was  heir  ex  parte  matemd^  the  estate  CfMBtDg 
ex  parte  patemB ;  Irord  Mansfield  held,  that  the  trust  ought  to  folld& 


the  rules'  of  a  legal  estate.  The  opinions  of  Lord  Northington  wdA! 
Thomas  Clarke  went  upon  two  points:  1st.  'J'hat  the  only  case  wher^ 
the  lord,  or  the  king,  was  entitled,  was  the  defect  of  a  taumt: 
[*S03  3  [*]  where  there  was  a  feoffee  there  was  a  tenant,  whether  he  wM^ 
beneficially  entitled  or  not ;  so  that  the  principle  of  escheat  failed.  ,1fbe 
argument  was  pressed  by  Lord  Camden,  then  Attorney^  that,  if  the 
land  escheated  propter  defectum  tenentis,  it  would  escheat  when  die 
line  bf  the  trustee  failed;  for  the  lord  cannot  lose  his  escheat,  he 
therefore  must  have  it  on  the  failure  of  the  line  of  the  trustee,  or  of  the 
cestui  ^ue  irust  (3) ;  to  construe  this  otherwise,  would  be  to  ffife  t 
trustee,  created  oy  the  court  of  equity,  one  of  the  mischieft  of  uieir 
depriving  the  lord  of  his  escheat.  (3)  This  argument  receiyediis 
answer,  though  the  Court  would  not  admit  his  conclusion  frodt^ 
Admitting  this  argument  would  not  bear  as  to  the  present  .case^'die 
second  ground  in  that  case,  was  a  notion  that  the  court  'of  e^phf 
would  not  grant  a  subpana  against  the  feoffee,  for  any  vdio  w4s  nUvk 
privity  witli  the  feoffor  ;  and,  therefore,  that  the  crown  not  claiming  & 
any  privity,  could  not  have  a  subpana.  That  argument  b^  die 
question,  that  this  Court  wiFl  consider  the  trustee  as  having  iome- 
uijng  substantial,  which  cannotbe  taken  from  him  but  by  the  feoibir^ 
or  somebody  claiming  in  privity  with  him ;  whereas  the  Court  consideri 
the  trustee  only  as  an  instrument.  Against  this  argument,  sUukb  di^ 
course  of  the  Court  in  making  the  Attornetf  General  a  party,  wherever 
there  is  no  heir  or  representative.  The  right  to  personal  praperty  ii 
nominally  in  the  executor,  but  it  is  only  to  collect  the  property,  wA 
attended  with  circumstances  which  shew  that  it  is  for  spedai  purpoib 
only.  The  position  in  Salkeld,  37.  that  the  ordinary  is  not  oound  ib'gnilt 
administration  to  the  grantee  of  the  crown,  but  that  it  is  done  throii^ 
respect,  and  that  the  property  was,  at  law,  in  the  ordinary,  and.  Ae 
administration  taken  out  only  in  certain  cases,  is  founded  upon  a  looie 
enquiry  into  the  common  law.  The  ordinary  never  had  any  int^est  ia 
the  property.  He  had  jurisdiction  in  matters  testamentary,  but  wm 
»  always  bound  to  account  with  somebody,  2  Inst.  398.  He  had  such 
an  interest  as  an  administrator  durante  minori  tgtate^  merely  an  aatbo- 

(S)  /See  note  (1)  in  the  preceding  page. 

(3;  It  is  not  yet  absolutelT  detennined  whether  trust  estates,  or  equttict  oCndenpte 
in  copjholds,  esdieat  to  the  lord ;  and  it  is  a  question,  whether  a  trustee  or.  hia  bdr  am 
chum  admittance,  or  k^tdfar  their  own  benrJUf  where  the  cestui  que  trud  baa  died  wMb- 
out  heirs.  See  Bex  v.  Otggonf  6  East  Rep.  431.;  Scriven  on  copjfaolda,  SS0;  SSf.; 
Supplement  to  Ves.  senior,  34S,  349.  Query,  therefore^  how  equity  eoold  intalwt  i 
/  the  heir,  of  the  trustee  htd  been  admitted  under  a  mandtmus.  It  would  bt  m  ^nff  ^ 
ferent  CM  to  ITSIKmiw  T.  Lord  XoiMdo^  9  Ves.  752, 

fiiy» 


IN  THB   C!oURT  OP  ChANCEBY. 
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(4)  Soe  the  report  of  it  in  l£den*s  Ca.  Ch.  177.  to  lN>l.and  the  notes  especiaUy,p.  859. 
itkL     See  also  IKalier  v.  Denne,  2  Ves.  jun.  1 70.  377,  &c. 

(SyStt  WSSamtv,  hatd  LontdaU,  3  Ves.  752.  Xing  v.Coggan,  6  East  Rep.  JC.  B. 
481. ;  ScriTCD  on  Copyholdi,  393,  294. ;  and  the  note  on  Fawcet  t.  Lvwtker,  Supp.  to 
Viecj  9en.349,  349. 

M  S  would 


MiDi>r.xroK 
against 
Sncbr. 

[♦204] 


t^f^  fili^^tU  resembling  property.    We  are  told  the  writ  de  fationabUi        ITgg. 

JM^  was  foimded  in  the  common  law,  to  eive  the  wife  and  children 

taoribaresy  unafiected  by  the  will.    In   w3kins*s  Anglo-Saxon  Laws, 

and  the  Iiaws  of  the  Conqueror,  the  rights  are  clearly  defined.  —  Nath. 

BacoB,  89. f     By  Glanv.  L.  7.  C.  6,  7,  8.  only  the  validity  of  the  will 

was  contesHble  [♦]  in  the  Court  Christian.    In  the  latter  part  of  H.  3. 

the  ri^t  was  perfectly  fixed  in  the  ecclesiastical  court,  as  appears  by 

the  Magna  Ckarta  of  John  and  Hen.  3.     History  tells  us,  tnat  about 

the- latter  end  of  John's  reign,  the  church  obtained  fuller  authority  than 

beibffe»  over  wills.    In  the  M.  C.  of  John,  c.  27*  the  administration 

was  to  be  per  visum  ecdetuBy  the  church  were  only  supervisors ;  this 

w%B  omittea  in  Henry's  charter.    The  cases  are  so  inaccurate  as  to 

take  the  statute  of  Westminster,  as  to  pa3rment  of  debts,  as  giving  a 

tiflbt  to  the  church ;  but  the  statute  was'  only  declaratory  of  the  com- 

iwm  law,  which  charged  the  residue  with  the  debts>  and  the  statute 

enforced  the  payment  of  them.     The  subsequent  statutes  only  regulate 

the  mode  of  oistribution.     No  doubt  the  grantee  of  ^he  crown  would 

he  entitled  to  a  mandamus,  to  compel  the  grant  of  administration.    In 

HiBis6nY»  Wdlsy  Aleyn,  53.  it  is  determined  the  crown  may  grant 

administration. 

Mr.  Kensfon  (in  reply.)  —  Mr.  Attorneys  speech  proves  that  the  delay 
which  has  oeen  in  this  case  has  enabled  him  to  collect  every  argument 
4be  case  affords.  Still  the  reasoning  does  not  affect  the  present  case.  This 
M  not  an  intestacy :  /could  add  a  case  from  Peere  fViUiatns,  to  shew  that 
fn  an  intestacy,  the  crown  has  a  right ;  but,  in  this  case,  the  crown  has  no 
li^ial  righu  xhe  argument  from  the  statute  of  uses  does  not  apply  to 
Burgess  v.  Wkeate.  The  ground  I  go  upon  is,  that  the  party  for  whom 
I  am  has  a  le^  right.  I  thought  I  had  a  right  to  call  upon  them  to 
sb^w  their  equity,  on  the  ground  th^X  potior  est  conditio  possidentis.  The 
OKeci^tor  has  a  right,  by  occupancy,  and  the  king  has  no  stronger  title. 
^;  to' the  Attorney  General  bemg  a  party  to  bills ;  there  are  many  cases 
m  which  unnecessary  parties  are  made.  From  Stamford  to  Comyns, 
ti^e  is  not  a  saying  that  there  b  any  such  right  as  this  in  the  crown. 

Lord  Chancellor,  —..  I  do  not  see  how  this  case  is  distinguishable  in 
principle  from  Burgess  v.  Wheate.  The  devise  vests  the  le^  property 
ui  the  executor.  If  there  is  no  executor,  the  crown  may  grant  letters 
patent  to  take  out  administration.  The  question  results,  whether  the 
executor,  being  appointed  only  as  a  trustee,  can  claim  as  highly  as  an 
ocpupant  at  common  law.  Where  there  is  a  trustee,  the  general  rule  of 
l^e  Court  is  that  he  can  have  no  other  title.  —  Mr.  Kenyon  contends,  — 
tbat  the  executor,  being  clothed  with  a  legal  title,  has  a  right  to  hold 
tfae  property.  Burgess  y.  Wheate  was  determined  upon  divided  [•]  opi-  f  ♦SOS  ] 
mdnay  and  opinions  which  continue  to  be  divided,  of  very  learned 
men.  (i)  The  argument  of  the  defect  of  a  tenant  seems  to  be  a  scanty 
cme.  Whether  that  case  is  such  an  one  as  binds  only  when  it  occurs 
fjgedatim,  or  a£R>rds  a  general  principle,  is  a  nice  question.  Thus  much 
ja  decided,  that  in  the  case  of  a  trustee  who  has  merely  an  office,  the 
Court  has  been  of  opinion  that  the  same  claim  which  would  have  been 
competent  if  it  had  been  at  common  law,  is  not  competent  for  such  a 
trustee.  (5)    Here,  the  executor  has  a  common  law  right.  -~  The  crown 

4  See  the  SGth  law  of  the  Conqueror,  in  Mr.  X<lham*s  edition  at  the  end  of  hit  Norman 
^_f r»  p.  58. 
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'  •  •        • 

W;0uld  have  had  a  right  had  there  been  no  executor. — This  csM^  t 
is  obnoxious  to  every  principle  that  can  be  drawn  fromjBiirg«Mii.  WkftiUk 
The  legal  estate  in  the  trustee  must  remain  in  him,  unless  there  is  a 
claim  against  him  which  affects  his  conscience.  If,  beyond  the  genecal 
title,  there  must  be  a  privity  with  the  testator ;  the  crown  has  no  such 
privity.  —  If  the  trustee  ought  to  hold  it  for  every  person  who  would 
nave  been  entitled  if  it  were  at  law,  then  he  should  hold  it  for  the  crown* 
as  well  as  any  other  person. 

The  cause  stood  over,  and  now  came  before  the  Court  for  jodgment. 
The  Reporter  was  absent,  but  has  been  favoured  with  thft  foUaviog 
note. 

Lord  Chancellor, —  It  would  be  mere  pedantry  to  rua  over  aU  the 
cases  to  be  met  with  od  this  subject,  which  are  collected,  and  fully 
stated  in  Burgess  v.  Wheate^  1  Black.  123.  (6)  This  is  not  a  case  id 
which  the  assets  can  be  marshalled,  which  is  never  done,  unless  to  make 
a  debt  of  an  inferior  nature  payable.  Lord  Mansfield  did  not  assent  to 
the  argument  of  the  Master  of  the  Rolls,  in  Burgess  v.  Wheate  (7),  re- 
spectix^  an  escheat,  but  no  such  question  arises  in  the  present  case.— 
Here  the  executors,  having  legacies  bequeathed,  and  being  clearij  tnis* 
tees,  cannot  by  any  possibiltty  take  any  beneficial  interest.  In  JBar- 
gess  V.  Wheate,  and  every  other  case  that  is  to  be  met  with,  the  Attorney 
General  has  been  a  party,  which  shews  it  was  always  the  opinion  that 
the  crown  had  such  an  interest  in  cases  of  this  kind,  that  it  was  neces- 
sary to  make  him  a  party.  —  The  executors  being  excluded,  and  no  re- 
lations to  be  found,  I  consider  the  executors  as  much  trustees  for  the 
crown,  as  they  would  have  been  for  any  of  the  next  of  kin,  if  these 
could  have  been  discovered. 

Therefore  decreed  in  favour  of  the  crown,  but  directed  all  the  eze* 
cutors'  expences  to  be  paid.  (8) 

{e)  And  1  Eden's  Ca.  Ch.  177. 

(7}  See  the  note  in  1  £den*s  Ca.  Ch.  259. 

(8)  The  Court  {inter  alia)  ordered,  "  That  in  taiing  the  costs  of  the  ^efen^nts  the 
f  executors,  the  Master  should  tax  and  settle  the  expences  they  had  been  out  of  po^et 
*^  on  account  of  their  trust  and  executorship ;  and  they  were  to  be  at  liberty  to  <»<■"« 
^'  any  allowance  that  had  not  been  already  made  to  them." 

As  to  the  residue,  the  declaration  was,  that  *<  the  same  was  a  resulting  trust  hi  iIm  co- 
"  ecutors  for  the  benefit  of  the  crown."  —  And  it  was  ordered  to  remain  in  th«  Bank 
in  the  name  of  the  Accountant  General,  &c.  subject  to  the  disposition  of  his  Majesty  and 
the  fucther  order  of  the  Court.     II.  L. 


[  •i06  J  r«T  Jones  osainst  Morgan. 

In  Court,  I-   J  o 

L^tln'Un.  (Reg.  Lib.  1782.  A.  fol.  549.  *.) 

/fall,  24th 

March,  1785.  A  BILL  filed  by  the  plaintiiFs  William  Jones  and  Elizabeth  his  wife, 
Devise  to  -tV  Elizabeth  claiming  as  sister  and  adtainistratrix  of  the  late  fViHiim 

trustees  to  pay 

debts,  then  to  stand  seised  to  the  use  of  A, /or  life,  without  impeachment  (fvmatej  after  Am  dacetm  im  ike  mm 
of  the  heirs  male  of  his  bo(fyj  severalljf,  respectivdy^  and  in  rem4tinderf  is  an  estate>tauU  in  ui,  MThere  tgfiT* 
tor  life  pays  eflTan  incumbrance  upon  the  estate,  he  shall  be  considered  as  a  creditor  for  the  mooey  so  paid; 
but  where  tenant  in  tail  pays,  it  is  in  exoneration  of  the  estate  of  which  he  may  make  himself  absolute 
owner.  (1) 

( I )  This  is  merely  a  general  rule  of  jnrsumption  or  primary  inference;  and  tbenlbn 
liable  to  be  rebutted  by  circumstantial  evidence  to  the  contrary.  See  the  judgment  ^o«f. 
218.  Kirkhftm  v.  Smith,  1  Ves.  258.  and  Amesbury  v.  Brown,  iUt/.  477.  (relied  tmpoetea 
«  in  the  principal  case.)  Sarjeson  v.  Sealey,  2  Atk.  416.  and  Mr.  Sander^  note.  Ei  wiie 
CouAtan  of  Shrewshury  v.  E.o{  S.  1  Ves.  jun.  S27.  291.  293,  S94.  ITortfr.  AiUP, 
1 1  V^  257.  267.  275,  276,  277,  Ac     St.  !»««/▼.  Uftd  IhuBiyS:  mnd:  \5V^  \m, 

ns. 

Morgan, 


jN  THE  Court  of  Chancery- 

MajgiPh  OQ6  of  the  tons  of  the  late  Sir  William  Morgan^  to  recover 
fgftnut  the  estateof  the  late  Sir  William  Morgan,  the  sum  of  1896^ 
paid  by  the  said  WiUiam  Morgatiy  in  discharge  of  a  debt  due  by  bond 
froni  toe  said  Sir  WiUiam  Morgan^  to  Lock^  in  exoneration  of  the  estate 
of  Sir  William  Morgan,  and  for  other  purposes,  under  the  will,  and  cir- 
GumstaQces  following.    Sir  William  Morgan ,  by  his  willf ,  bearing  date 
jfpri?  the  3d,  1731,  devised  his  estate  t,o  trustees,  to  raise  money  (in  aid 
(M  his  personal  estate)  to  pay  his  debts,  and,  after  payment  of  the  same, 
th^n  to  stand  seised  to  the  use  of  his  younger  son  Edward  for  life,  (with 
th^  §ame  limitations  as  in  the  subsecjuent  devise  to  WiUiam,)  and  for  the 
de&ult  of  such  issue,  to  the  use  of  his  eldest  son  WiUiam,  for  and  during 
kit  natural  life,  tvithout  impeachment  of  waste,  and  from  and  after  his  de^ 
Mte,  to  the  use  and  behoof  of  the  heirs  male  of  the  oodj^  of  his  son  UnofuUy 
begotten,  severally,  respeetivdu  and  in  remainder,  the  one  after  the  other, 
fjr  ihey,  and  every  <fthem  shall  he  in  seniority  of  age,  and  priority  of  birth, 
with  remainder  over  to  Thomas  Morgan,  in  the  manner  after  stated,  &c. 
To  Edward  and  WiUiam,  powers  were  given,   whilst  in  possession,   of 
IcasiEig,  mining  jointures  for  wives,  and  raising  portions  for  younger^ 
^ildren.     In  the  devise  over  to  his  brother,   the  limitations  were  thus 
expressed:  To  Thomas  the  brother  for  life,  without  impeachment  of 
waste,  remainder  to  Thomas  the  younger,  his  son,  remainder  to  the  first 
■on  of  Thomas  the  younger,  and  the  heirs  male  of  such  first  son,  remainder 
to  the  second  son,   and  so  on  to  the  tenth  son,  and  all  and  every  other 
aoQ  and  sons,  severally,  successively,  and  in  lemainder,  the  one  after  the 
other  according  to  their  seniority  of  age,  and  priority  of  birth.    The 
testator  died  the  24th  of  the  same  month  o£AprU,  1731 ;  Edward  died  in 
•1743,  unmarried.    In  1746,   WiUiam  not  being  then  of  age,  a  mortgage 
.WAS  made  bv  the  trustees  of  the  estate,  to  Savage,  to  raise  20,000/.  for  the 
payment  of  the  debts,    but  the  bond-debt  to  Lock  was  not  among  the 
debts  discharged.     The  28th  [*]  o£  March,  in  that  year,  WiUiam  came 
.ef  jige,  and,  upon  the  29th  of  AprU^  he  took  up  the  bond  to  Lock,  which 
with  the  interest  due  upon  it  amounted  to  1896/.  and  gave  his  own  bond 
'  for  tliat  sum ;  fiom  that  time  to  1761,  he  paid  the  interest  to  Lock,  and 
•  alfo  the  interest  of  the  mortgage  for  20,000/.  and  this  latter  he  continued 
to  pay  till  his  death.     In  1761,  he  paid  off  his  own  bond  to  Lock,  but 
preserved  both  the  bonds  uncancelled  till  his  death  in  1763,  when,  he 
« during  intestate,  Mrs.  Jones,  his  sister,  administered  to  him.     Upon  the 
death  of  WiUiam  Morgan,  Thomas  Morgan  the  elder  (remainder-man 
in  the  will  of  Sir  WiUiam)  entered  into  possession.    He  died  in  1769^ 
aod  was  succeeded  by  his  son  Thomas  the  younger,  who  dying  in  1771 » 
.  Charles  Morgan  his  brother,  the  present  defendaunt,  came  into  possession. 
.  In  1776,  Mrs.  Jones  filed  this  bill  against  Charles  Morgan,  insisting  that 
.  her  brother  WiUiam  was  only  tenant  for  life  of  the  estate,  and  conse- 
quently, that  she,  as  his  representative,  was  entitled  to  the  money  which 
he  had  paid  in  discharge  of  the  bond,  and  exoneration  of  the  estate  ;  or 
that,  even  talcing  him  to  be  tenant  in  tail,  he  had  shewn  that  he  meant  to 
.  keep  the  bond  as  a  subsisting  charge  upon  the  estate,  and  not  to  dis- 
charge the  same  for  the  benefit  thereof. 

This  case  was  argued  in  Michaelmas  term,  1778. 
.      Mr.  Mansfield  (for  the  plaintiffs.)  — The  bond  being  paid  off  by  WU- 
Umm  Morgan  was  an  exoneration  of  the  estate.      The  claim  made  by 
.  Mrs.  Jones  is,  as  adminiatratrix*of  her  brother  WiUiam,  to  be  paid  the 

Erincipal  and  interest  of  the  bond,  the  whole  profit  of  the  real  estate 
eing  exhausted  by  the  interest  of  the  20,0001.  and  a  further  claim  for 
costs  of  suit,  and  n>r  so  much  as  WUliam  paid  for  interest  of  the  20,000/. 

.    t  This  will  is  pdntod  at  length  in  7  Brown's  ParHi  CMte,  1^«.  [sod  S  rol.  52B,  A. 
avo.  «dit]  the  material  parts  ooly,  are,  therefore,  dtad  lure. 

M  4  as 
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Jjfff  Cases  Augued  AMp  ]!>£T£RMiK£n 

1789.  fl*  W(^  above  the  renu  and  profits  of  the  estate;  In  the  answer,  it  is  ifi« 
sisted  that^JV^f^Mun  was  tenant  in  tail,  and  therefore>  he  having  paid  off 
the  hood,  it  is  no  charge  upon  the  estate.  But  there  is  no  groaod  U» 
say- tie  took  more- than  an  estate  for  life.  The  words  are  expressly  for 
lira,  withoijit  impeachment  of  waste,  and  tlien,  afler  his  decease,  to  the 
heirs ,  nialey  s^erally,  respectively,  and  in  remainder.  The  testator 
meant  to  exclude  words  of  limitation.  In  the  other  part  of  the  will  the 
words-  *$  severally,  successively,  and  in  remainder,''  are  words  of  pre* 
cisely  t^e  same  import*  The  testator  gives  him  powers  proper  to  ac- 
[  *208  ]  company  an  estate  for  [*]  life.  To  be  sure  heirs  male  are  words  of 
linntadbn,  unless  there  is  an  intent  to  make  them  words  of  purchase,  but 
where  there  is  such  intent  they  must  be  so  construed.  —  Lisk  v.  Ora^t 
2  Lev.  223.  and  Lovoe  v.  Davies^  2  Ld.  Rajrm.  1561.  are  cases  at  Unr, 
where  they  have  been  construed  words  of  purchase. 

Lord  Chancellor,  —  I  did  not  hear  you  state  any  words  of  limitation 
afterwards. 

Mr.  Mansfield.  —  No.  —  There  are  other  cases  where,    upon    the 

aground  of  intention,  they  have  been  held  words  of  purchase.  (2)  .  As 

Bagshaxo  v.  Spencer,  1  Ves.  14^.  — 2  Atk.  246. 570. 577*     This  caae,  as 

well  as  that,  is  upon  a  trust  estate,  the  legal  estate  is  in  the  trustees;  that 

case  turned  upon  this  distinction. 

Lord  Chancellor,  —  It  turned,  did  it  not,  upon  the  distinction  between 
trusts  executed  and  trusts  executory  ? 

Mr,  Mansfield. — That  distinction  was  exploded  in  BagshaxoY.  Spencer; 
the  present  case  is  undistinguishable  from  that.  Here,  as  in  that  case, 
is  an  estate  in  fee  in  the  trustees,  to  sell  for  the  payment  of  debts,  there- 
fore fVilliam  Morgan  took  an  equitable  estate.  Then  Bagshatt)  v.  Spencer 
decided,  that  the  words  heirs  of  the  body  may  be  words  of  ptkrchlttey 
and  that  if  the  intent  be  so,  the  construction  shall  also  be  such,  although 
he  has  used  words  which  are  in  general  words  of  limitation.  The  words 
here  are  as  satisfactory  to  shew  the  intent,  as  those  in  Bagshato  v.  Spencer^ 
and  then  that  case  is  a  full  authority.  The  powers  of  leasing,  jointuring 
and  raising  portions,  strongly  corroborate  this  construction.  And  if 
this  be  the  construction,  Mrs.  Jones  is  entitled  to  a  satisfaction  for  the 
money  paid.  When  this  .case  was  before  Lord  Mansfield,  and  in  the 
House  of  Lords  (3),  this  (though  not  the  point  immediately  in  question) 
was  treated  as  an  estate  for  life,  and  that  he  had  given  estates  for  life, 
wherever  he  could. 

Lord  Chancellor, —  The  consequence  would  be,  that  there  never 
would  be  an  estate-tail  in  a  will. 

Mr.  Madocks  (on  the  same  side.)  —  When  a  tenant  for  life  pays  oiF  an 
incumbrance,  he  shall  stand  in  the  place  of  the  creditor,  whether  he 
does  or  does  not  take  an  assignment  of  the  security.  —  In  a  case  at  the 
[^  *209  ]  Rolls  about  ten  years  ago,  where  the  [*]  tenant  for  life  paid  marriage 
portions,  and  only  took  a  receipt  for  them,  without  any  assignment,  upon 
a  bill  filed  by  his  personal  representative,  it  was  held  he  should  stand  as 
a  creditor  for  the  sums  paid*  Secondly,  William  Morgan  was  only  a 
tenant  for  life,  in  this  Court.  This  is  decided  by  Bagshato  and  Spencer 
to  be  a  trust  estate.  The  distinction  between  a  trust  executed  and  a 
trust  executory  is  only  in  the  form.  In  trust,  to  convey  to  A.  is  exe- 
cutory, in  trust  for  A.  is  executed  ;  but  wherever  the  cestui  que  irun  » 
»  so  situated  that  he  can  call  for  the  execution  of  the  trust,  he  is  held  in 
■this  Court  to  be  in  possession. 

Lord  Chancellor.  —  There  never  was  any  doubt  but  that  a  trust  exe- 
cuted WMf  in  this  Court,  equivalent  to  an  use  at  law. 


(9)  Sm  the  judgment /90i/«a,  and  Crukc  Dig.  6  toI.  412— -414,  Sec, 
{3)  3  3t0.  p.  C.  523,  &c  8to.  edit. 


Mr. 


IN  TBE  Court  of  Chancbrv. 


^ 


Mr.  Mttdocts.  —  The  whole  legtd  estate  is  in  the  trustees,  in  onfer 
that  they  may  sell,  which  they  caiinot  do  unless  they  have  the  fee.  The 
O0nequeoce  of  this  is,  that  Morwin^s  is  a  trust-estate*  Then  we  con- 
tend that  Morgan  was  tenant  for  me.  The  construction  of  trust  estates 
depends  upon  the  intent  of  the  testator,  regulated  by  certain  rules.  The 
rule  in  Shdley%  case  is  a  rule  of  a  court  of  law,  —  not  to  be  laid  aside  on 
the  other  side  of  the  Hall ;  but  this  Court  will  lay  aside  the  rule  when  it  is 
afldnst  equity  and  good  conscience* —  Evidence  of  the  testator's  intent 
iml  prevail  aeainst  the  rule.  —  Infallible  evidence  that  the  testator 
intended  the  first  taker  should  take  for  life  only,  will  prevail  against 
the  rule. .  Then  the  question  is,  whether  here  are  such  circumstancea 
as  to  shew  die  testator's  intention.  The  evidence  here  is  infainble, 
independent  of  the  devise  being  expressly  for  life,  which  is  clear  to 
shew  die  intent;  the  next  circumstance  is,  that  it  is  without  impdach- 
ment  of  waste,  which  was  relied  upon  in  Bagshcno  v.  Spencer.  The 
words  shew  the  heirs  were  to  take  by  purchase,  in  remainder ;  the 
expression  is  as  strong  as  if  he  had  ^^hy  purchase.  We  must  under- 
stand the  terms  in  their  legal  meaning :  — » tnen  what  is  the  sense  ?  that 
the  heir  takes  not  by  descent,  but  by  purchase,  and  then  the  father  can- 
not take  an  estate-tail.  The  powers  granted  are  always  held  concurrent 
evidodce  of  the  testator's  intention. 

Mr.  Attorney  General  (for  the  defendants.)  «^  If  William  Morgan  took 
an  estate-tail,  the  plaintiff  does  not  insist  upon  any  claim  to  the  money 
paid  by  him  to  clear  his  own  estate.  The  question  upon  the  nature  of 
the  estate  puts  an  end  [*]  to  every  other  kind  of  questron.  And  this  is 
not  very  difficult,  after  the  number  of  cases  determined  upon  it.  The 
words  are,  '*  for  life  without  impeachment  of  waste,*'  but  these  are  fol- 
lowed by  other  words.  The  powers  are  applied  to  all  the  takers. 
Certainly  the  testator,  when  giving  an  estate  for  life,  with  limitations 
over,  did  not  mean  them  to  be  defeated  immediately ;  that  therefore  has 
weired  very  much :  but  the  question  has  been  whether  the  rule  of  law 
could  be  overturned,  and  these  words  construed  to  be  words  of  purchase. 
In  Ude  V.  Gnzy,  the  estates  were  limited  to  four  sons,  and  then-  came 
the  general  wordis,  "  and  to  all  and  every,  &c,''  the  question  was  whedier 
the  words  should  be  taken  as  words  of  reference  to  the  former  words,  or 
as  independent  of  them,  the  Court  said  they  were  words  of  relation,  an^ 
were  to  be  construed  eodem  modo,  Lxme  v.  Davies^  was^  a  case  of  the 
same  kind,  but  the  words  there  were  express,  (that  is  to  say)  the  first  and 
other  sons,  &c.*  In  this  case  there  is  no  such  limitation  to  the  first,  &c. 
sons,  to  which  the  words  severally  ^  successively  and  in  remainder,  can  refer. 
The  words  mean  no  more  than  tn  a  course  oJT descent,  and  have  no  other 
meanii^  than  is  imported  by  the  estate-tail,  by  operation  of  law.  This  is 
so  pertecdy  settled,  that  it  is  unnecessary  to  cite  the  cases  of  Col- 
son  v.  Colson  (4),  2  Strange,  1125.  and  2  Atk.  246.  and  Langleyv.  Batd" 
voiuy  1  Ec^.  Abr.  185.  wjiich  book  is  erroneous  in  stating  it  to  be  for  life, 
as  the  opinion  was  that  it  was  an  estate-tail  (see  the  case  as  cited  by 
Wms.  59*  and  also  p.  759.  in  the  case  of  Attorney  General  v.  Sutton  and 
PoMiMtii,  and  8  Vi.  25S.  PI.  16.),  and  Shaw  v.  Weigh  (1  Eq.  Abr.  185. 
8  yu  257.  PL  25,  26.)  with  respect  to  the  powers. — In  that  case,  the 
intent  was  clear  as  far  as  the  sixth  son,  that  they  should  take  as  pur- 
chasers. In  Hoe  on  the  demise  of  Dodson  against  Gren>,  2  Wilson,  322* 
there  was  a  very  satisfactory  opinion  that  the  devisee  took  an  estate-tail. 
The  authorities  in  this  Court  are  equally  strong.  The  rule  with  respect 
to  what  estate  is  given,  is  the  same  here  as  at  law.  In  Garth  v.  Bahnoin, 
2  Vesey,  646,  it  was  determined  tliat  the  construction  is  to  be  die 
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flame  bere.iig  at.Iavr-:  jad  Um  caie'of  f  Soyer  ▼•  ^/£»<fniiaii|  before 
ftbe  coounisaionen  [^j  ^^  H^Ty  wag  equally  strong:  there,  .nolwitli? 
Mmiix^  all  the  circumstances,  the  conraiissioners  thought  it  an  eftalie- 
taiL  In  ^  King  against  Burchelly  the  devise  was  to  J.  H.  for  life,  then 
Jto  hi^  heir  male,  (in  the  singular  number,)  Lord  Henley  thought  he  took 
an  estatchtail.  In  ^  WrigEt  v.  Pearson^  the  decision  was  the  aame^  It 
is  best  to  go  by  the  same  rule  in  both  courts,  and  that  this  Court  ahouki 
hold  all  truat^estates  to  be  under  the  same  rules  as  legal  eatatesr  la 
,fUecutory  truata,  in  certain  cases,  the  Court  may  take  a  greater  latitude, 
iuit  not  in  construing  trust^estates.  If  this  point  be  with  u^  the  wh^Ie 
»question.is  at  an  end. 

.JU>rd  GftaiKtffiEor. -«^  Either  point  goes  to  the  dismission  of  the.  1>3L 
.Isti  That  he  was  tenant  in  tail,  and  obliged  to  pay  ihe  9)yaiE|gs^ 
Sd*  That  if  he  was  tenant  for  life,  in  these  circumstances,  th^.inoney 
ouffht  not  to  be  repaid. 

Mr,  AmUer  (on  the  same  side.)  —  A  tenant  for  life  may  nay  off  a 
charge,  widioul  his  representative  being  entitled  to  be  repaid.  I^rd 
'ffurdmclscA  rule  was  to  ^ve  an  estate-^tail  wherever  the  worda  would 
admit  of  it,  unless  there  were  words  to  shew  a  plain  intent  to  the  cq»' 
trary,  as  in  Bagshaw  v.  Speucer.  This  appears  by  Garth  v.  Baidmnf 
and  Wright  v.  jPearson  is  very  strong,  as  being  a  case  where  there 
were  trustees  to  preserve  contingent  remainders.  —  It  was  to  the 
.  heirs  of  the  body,  and  their  heirs.  Lord  Hardmcke^  in  Garth  v.  Bald- 
m%  held  that  the  first  taker  took  an  estate-tail*  Suppose  William 
MoxgMA  to  have  been  only  tenant  for  life,  it  would  be  [*J  very  extcsr 
ordinary  after  such  a  length  of  time,  to  let  in  the  representative.— > The 
Qitate  must  now  be  considered  as  having  discharged  the  burthen. 

Lord  ChoMceUar* — It  is  very  po^ible  that,  if  he  was  tenant  for  life, 
the  charge  may  have  been  paid  ofi.  The  first  point  is,  whether  the  in- 
terest was  kept  down  by  the  rents  and  profits,  or  the  rents  applied  to 
.pther  purposes. — If  you  insist  upon  this  point,  it  must  go  to  the 
Master.  I  am  ready,  if  you  give  up  that  point,  to  decide  up#a  the 
other.  Then  how  do  you  argue,  that  if  Wilham  Morgan  was  teaant  fir 
life,  he  intended  to  pay  off  the  debt  ? 

f  [S.  C.  Axnbh  344.]  That  was,  —  St^  seised  in  fee  of  lands  in  the  counties  of  ToHe 
ma  Durham,  by  wHI  duly  executci!,  devised  the  lands  in  the  county  of  York  (after  the 
death  of  hn  wife)  to  his  brother  E,  &  for  lifV,  with  power  of  jointuring;  and  after  Ms 
dtcwaa  to  such  child  or  children  as  should  be  lawfblly  begotten  by  him,  tfie  flea  to  Ift 
pwftiiad  before  the  lemks,  and  to  succeed  according  to  their  births,  and  in  Ipvit  lo 
frsiarfa  contingent  maainderB- during  the  life  oi  E.S.  to  D,  R,  and,  after  the  flariwaa  «f 
his  said  brother,  or  fidlure  of  issue  as  aforesaid,  to  his  brother  G.  S.  and  the  heirs  of  his 
bodyn  the  males  having  the  pref(erence  as  aforesaid,  and  succeeding  according  to  their 
'Mrths ;  and,  to  preserve  contingent  remainders,  he  gave  the  same  to  the  said  D.  R,  and 
■an  fidlure' of  issue  af  6.  fir.  to  his  niaee  Jf.  C.  and  the  heirs  of  her  body,  remainder  to  hb 
iqg^  hairs.— oAad  as  to  his  estate  m  JDurkam,  to  his  brother  G>  S.  for  life,  and  to  Ike 
bcira  <fi  his  body,  Twith  preference  to  males,  and  according  to  births,}  and  to  preserve 
contingent  remainaers  to  D»  iZ.  remainder  to  E,  S.  and  the  heirs  of  his  body ;  vrith 
powers  to  make  jointures,  and  leases  to  G»  and  E,  respectively ;  remainder  to  preserve 
oantkigcnt  remainder^  to  Z>.  R.  remainder  to  M.  C.  vt  suproy  remainder  to  his  r%ht  hein. 
— -  J^.Sl  died  without  issuer  Z>.  n.  and  M.  C,  being  also  dead  without  iemie,  G.  SL  atddad 
iw  tb#aale  of  the  estate  imhided  im  the>6rBt  devise,  and  upon  bill  filed  for  specific  par- 
fbcmaaoey  bald  that  G.  &  took  an  estata4ail.    [&  C  Ambl.  344.1 

4  Xtfig  w.AuKhdl,  before  Lord  Henky,  1759,  [Ambl.379.  and  1  Eden,  Ca.  Ch.  424. 
auod  oicfe.]  testator  devised  to  J.  JET.  for  life,  then  to  the  heir  male  of  J.  ff.  mod  his 
Mrs,  and  Ibr  want  of  such  issue  tfien  over ;  J.  H,  took  an  estate-taO,  (cited  2  Bur.  1100. 
wtaM  It  b  ssid  an  a^lpcal  was  brraght  but  deserted.)     Fsame^  on  Cant.  Rens.  It4. 

5  Wf^/ay,  Ikmwih  16th  Jvne^  1758.  [AnihL358.  and  1  Eden,  C^  QkllSL]dBfte 
ta  tniitoes  to laiaa  3QQU,  remainder  to  T.  /{.for  lifo^ remainder  to  trustees  to  pamrvst 
&C.  remainder  to  hein  male  of  the  body  of  T.  R.  and  their  heirs,  and  for  detolt  of 
isB«a  male  of  T.  R»  [living  at  his  death]  remainder  overt  held  an  estate-tail  in  7.  A. 

Mr. 
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Mr.  Ambter.  —  To  exonerate  the  estate,  which  would  probably  n  to         1788. 
liii  children*    He  borrowed  upon  his  own  estate  money  to  pay  on  the 
bond,  and  never  made  any  application  for  the  money,  or  declaniticm 
that  he  did  not  mean  to  pay  it  out  of  his  own  pocket. 

Lord  Chancellor.  —  Is  not  the  rule,  that  if  tenant  for  life  pays  the       M<»«aw. 
debt,  he  hecomeB  primd  Jade  entitled  to  be  repaid  unless  you  shew  he 
meant  otherwise  ? 

Mr  Sdnjun  (on  the  same  side.)  — •  If  he  was  tenant  for  life  oaly,  the 
case  c^  ror  circumstances  to  shew  that  he  did  not  mean  to  charge  the 
estate.  The  first  question  is  upon  the  limitation.  —  It  arises  upon  a  will 
under  which  all  the  parties  are  volunteers.  If  the  question  were  imon 
maniage  articles,  I  admit  the  words  would  ffive  an  estate  for  life  oiuy ; 
but  here  they  are  volunteers,  which  is  a  di&rent  consideratioii.  I  ad* 
nit  two  difierent  rules ;  Isft.  that  trusts  are  to  be  construed  here  by  the 
Mme  rules  that  legal  estates  are  at  law ;  2dly.  that  the  intent  of  the 
testator,  in  order  to  prevail,  must  be  agreeable  to  the  rules  of  law. 

Lord  Chancellor.  —  Is  the  first  rule  so  ?  I  think  your  difficulty  is  to 
get  rid  of  Bagskam  v.  Spencer^  where  it  was  held  that  trusts  were  not 
Bke  legal  estates. 

Mr.  Sdwyn.  —  In  Watts  v.  Ball,  1  Wms.  106.  and  Bale  v.  Colman^ 
1  Wms.  142.  it  is  laid  down  that  trusts  are  to  be  construed  by  the  same 
rules  as  legal  estates.  2dly.  The  intent  of  the  testator,  in  oMer  to  pre- 
vail, must  be  consistent  with  the  rules  of  law.  The  rule  of  law,  which 
applies  to  this  case,  is  the  rule  [*]  laid  down  in  Shelley*s  case,  and  in  [  ^15  J 
Coke  Littleton,  that  where  the  estate  is  given  to  the  ancestor,  and  is  also 

SVen  in  any  part  of  the  same  instrument  to  the  heir,  or  heirs  of  the 
>dyy  the  estates  unite.  The  cases  of  Lowe  v.  Davies,  and  of  Lid9  V. 
Ora^t  are  the  only  ones  that  have  been  cited  on  the  other  side,  but 
they  are  very  distinguishable  from  this :  in  both  those  cases  the  devises 
were  to  the  1st.  2d.  Sd.  and  4th.  sons  nominatim  and  distinctly.  In 
Bagsham  v.  Spencer,  there  was  a  limitation  to  trustees  to  preserve  con- 
tiagent  remainders,  which  makes  an  essential  distinction  from  this  case. 
There  >are  many  cases  where  it  has  been  determined  an  estate*  tail  passed, 
Botwitlistanding  the  words  without  impeachment  of  wiste,  Langley  v. 
BaUmn,  (cited)  1  Wms.  759.  So  too,  where  the  words  are,  severaUy 
and  Mscceuivefyy  Legatt  v.  Sexoell,  1  Wms.  87.  where  it  was  determined 
to  be  an  estate-tail,  notwithstanding  those  words  and  words  of  limitation. 
'So  notwithstanding  a  power  of  jointuring,  Broughton  v.  Langli^,  2  SeHk. 
679*  and  also  of  leasing,  for  tenant  in  tail  cannot,  by  the  statute,  make 
m  lease  that  will  bind  the  remainder-man,  which  he  may  under  the 
power.  Bale  v.  Coleman  shews  this.  — *  Heirs  of  the  body,  in  their  legal 
sense,  are  words  of  limitation,  not  words  of  purchase.  Their  fixed 
known  construction  being  so,  the  Court  will  not,  firom  guesses  at  the  in* 
tention  of  the  testator,  change  them  to  words  of  purchase,  Goodright 
V,  PuUyn,  2  Lord  Raym.  1437.  —  Garth  v.  Baldtoin,  2  Vesey,  Sayer  t. 
Mofterman.  -*  The  long  acquiescence  before  the  filing  of  the  bill,  may 
have  prevented  evidence  appearing  of  the  intention  of  WilUam  Morgan, 
even  if  he  was  only  tenant  for  life. 

Mr.  Kenyon  (on  the  same  side.)  —  Admitting  the  rule  that  where 
tenant  for  life  pays  off  a  charge,  he  continues  the  creditor,  unless  b^ 
intend  to  discharge  the  debt :  William  Morgan  paid  off  all  the  other 
idebts  of  his  father,  and  pledged  estates  for  them,  of  which  be  was 
•eised  in  fee.  —  The  other  question  is  attended  with  move  eases  tlian 
sdmost  any  case  in  the  law.  It  is  deduced  from  SheUmftt  case,  and  tbe 
judge  whio  reported  Shelbty**  cases  inserted  it,  as  his  opinioa,  in  his 
commentary  on  Littleton,  and  makes  a  disdnction  between  a  firaebold, 
and  terms  for  years.  The  rule  is  maintained  in  Duncomb  v.  Duncomb, 
S  Lev.  437.  Cohon  v.  Cohon^  and  Sayer  v.  MaHerman,  and  other  cases 
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iAUA^i^dW  Mi'.P^an^e  (iii  his  Ess^  on  Contingent ttemaibitf^rtO  ^^ 
gH|kt  r*^j  aceuntcy  and  ability.  /Win  v.  Blakey  in  Oi^'Eikc^eqMlkr 
tlmmD^^  the  rule.     So  in  the  case  from  Roiini<m*B  GiLwit^ 

Idhd,  'and  in  Trollop  v.  Trollop  (both  cited  Feame,  140.),  the  Common 
Fleds  held  the  words  heir  raaJey  to  give  an  estate-tail.  Wrighi  v. 
[  *214  ]  Peinpn^  and  King  v.BurcheU{5),  come  up  to  this.  Wright  ▼.  Beartom 
wtu^is :  Henru  Rametf  devised  the  estate,  subject  Xo  a  duurge,  to 
T.  Homey  for  lire,  remainder  to  trustees  to  {preserve  contingent  remnn- 
d^rs,  remainder  to  the  heirs  mde  of  the  body  of  T.  Ramey  and  thejr 
h^n.  The  cases  cited  on  the  other  «de  do  not  break  in  upon  tins 
nila*  In  RoHnton  v.  Robinson^  (2  Vesey,  225.)  the  words  were  ^  for 
i^'it^  and  no  longer,**  the  House  of  Lords  rejected  the  words,  ind  w 
&ib^er,  and  gave  a  greater  estate.  5  Brown's  Parlt.  Cases,  278^  ffidio 
edit,  and  8  vol.  180.  octavo,]  S.  C.  So  also  in  Roe,  on  demise  oilDod^ 
^  ^  Grew.  In  oUier  parts  of  the  will,  he  has  intexposed  trustees  to 
tnr^rve  contingent  remainders.  Then  BoMshan  v.  ^p^ncer  is  sidd  to 
W  decisive  upon  the  subject.  The  case  of  Garth  v.  Baldmn^  in  2  Yes. 
came  afterwards  before  Lord  Hardwicke;  what  he  set  out  with  there 
i^ade  him  hesitate  whether  all  he  had  laid  down  was  consist^t  with 
BhfMm  v.  Spencer,  The  party  th^re  as  clearly  meant  to  ^ve  an  estate 
fdir  nfb'as  in  Bagsham  v.  Spencer,  Lord  Hardwicke  laid  it  down  that 
dije  construction  in  trusts  should  be  the  same  as  in  limitations  of  legal 
este^es^  unless  where  there  was  a  clear  intent  to  the  contrary.  —  Lord 
^kird?joicke  determined  Bagshaw  v,  Spencer,  on  the  ground  of  there 
likJii^' trustees  to  preserve  contingent  remainders.  In  sevend.  other 
easier  it  has  been  neld  that  trusts  are  now  what  uses  were  before  the 
itatute.'  In  Lord  Glenorchy  v.  Bosxnlle,  Forrester,  3.  Lord  Talbot  took 
iKi6  distinction  between  the  rules  of  construction  of  courts  of  law  and 
«buity.  -«-  That  rule  was  followed  by  Lord  Hardwicke  in  Oarlh  v.  BaUf 
mn,  Itie  case  of  the  Aitomnf  General  against  Sutton,  I  Wma.  aiad  now 
^Ore  fully,  2  Brown's  Parlt.  Cases,  382.  proceeded  upon  a  difference 
iNfetweeii  uses  executed  and  executory,  ana  it  was  there  said  that'  if  die 
i^iies  wer^  executed,  there  would  be  no  handle  for  the  courts  of  equi^ 
1^  hterfere.  Btde  v.  Colenuin  was  a  serious  opinion  of  Lord  Hanxmrt^ 
^en  considering  a  former  opinion  of  Lord  Cowpern*  Garth  v.  Bald' 
mH,  at  the  time  it  was  decided,  was  considered  as  overturning  Bagshaw 

Mr.  Miin^ield  (in  reply.)  ^—  Bagshaw  v.  Spencer,  appearing  never  to 
have  been  over-nued,  seemed  to  me  to  be  decisive.  The  general  posi- 
[  *2I5  ]  dfln,  as  laid  down  by  Mr.  Attorney  General,  and  some  [*]  of  the  ^er 
^entleihen  is^  that  where  in  the  same  instrument  there  is  an  estate  given 
fo^'ike  ancestor,  and  to  the  heirs  male,  it' shall  be  an  festate-tafl  in  the 
a^ciestbt.  —  Mr.  Sdwyn  moderates  the  rule  to  this,  that  the  words  shall 
no.t)>e  defeated  by  uncertain  words,  to  shew  an  intent.  I  contend  that, 
4f!ipottrfie,  the  legal  import  may  be  defeated  by  certain  words.  The 
ttA6  h  iiUd  down  moh  tne  construction  of  a  deed ;  and  that  at  a  time 
W&el^  it  was  material  to  Uiird  persons,  whether  the  person  should  take 
H.si'fijlr^user,  or  as  heir.  It  is  extraordinary  tliat  this  rule  of  law 
'i^md'of^rate  against  the  intent  of  the  testator,  when  no  other  rule  of 
h^i^i  a9,  f^ir  iniBtance,  the  rule  that  where  an  eistate  is  given  without 
if^ids  joit  limitiUion,  the  devisee  shall  take  for  life  only ;  yet  if  any  thing 
.cilf  tief  ijtlthered  to  shew  the  intent,  it  shall  convey  an  estate  in  tail,  or 
ift  (He.'  jt  is  true,  that  in  Lisle  v.  Gray,  there  are  other  words;  but  it  is 
"'  '^  to  say,  that  where  the  intent  appears  from  other  parts  of  the 
t  spaU  not  be  the  same  as  if  the  testator  had  used  technical  words. 
ie  qil^tion  (s  said  to  be,  whether  he  has  shewn  that  he  meant  that  the 

(5)  8ct  tlwm  ai  reported  1  Eden,  Ch.  Ca;  119.  424,  &c. 

first 


firi^  pcnptas  tftHlceilie  iohentaoce  should  take  as  purc^itsece.  wi  x'tic 
tUiq^stbn  tQ  twtf'foF  life  oaly.  Mr.  Altomei/  Oen€ral,'a.ai  ttie  oipier 
M^Hlemen,  have  said  the  rule  ought  to  be  the  same  h«re  as  at  hy/ ;  hfit 
uiev  iinmediately  coDtradicted  this,  becaiu-^c  they  Jraw  n  (Ijstinctiaii, 
W>a  say  that  it  is  bo  in  trusta  executed,  but  oilierwiee  in  tli^se  w1ui:Ii  ^« 
executory.  It  Bagthaw  v.  Spencer  be  an  aulhoTtty,  there  is  an  end  of 
the  queitton,  for  there  it  mu  a  truit  executed.  But  it  is  said,  titat  19 
-dwt  CBM  there  were  trustees  to  preierve,  Ac;  but  what  magic. ig  there 
in  tboie  wonit  ?  The  only  infarence  fram  them  is,  that  tiiey  serve. jo 
^bfiir  ^e  testator's  intent. — If  there  are  other  words  equally  stroaaj, 
-niwat  not  the  effect  be  the  same  ?  Then  there  is  a  stronger  ground  }a 
tbu  case,  from  the  word«  leverally,  tuaxuivdy^  mtd  in  remain&r.  What 
comes  of  the  words  >n  rewuiinderf  Could  the  heirs  take  in  renaaindcr? 
Thoao  words  must  be  rejected.  Then,  lias  Bagshato  v.  Spencer  ev^r 
jtcea  shaken?  It  is  uid  to  be  so  in  Garth  v.  Baldwin.  In  the  raiprt 
«f  Garth  V,  BaidmtH  it  is  said,  that  at  the  time  of  the  decision  Lord 
Hardwide  had  the  note  of  Bagshtrai  v.  Spencer  in  his  hand,  and  con- 
finoed  the  doctrine  of  it,  hut  distinguished  the  cases.  Garth  v.  Baldnui 
ia  hot  to  be  distinguished  from  Bak  v.  Coletnan,  which  Lord  Hardv^Af 
there  affirms.  Then,  has  any  other  case  overturned  it,  or  is  it  no  author 
ri^?  ["J  ^fr.  Kenyan  has  endeavoured  to  overturn  it  by  the  distinc-^  [•216  ] 
ttoa  between  trusts  executed  and  executory.  The  question  in  Lor4 
Gknorchv  t.  Botville  is  made  to  turn  od  the  trust  being  executory.  The 
1c«tator  airectiog  the  execution  is  only  directing  what  must  be  don& 
whether  he  directs  it  or  not.  It  is  extraordinary  his  directing  it  shoulfl 
n^y  the  construction.  The  same  is  the  case  of  AUomeff  General  v, 
Sutton.     There  may  be  some  reason,  perhaps,  for  this  construction, .  lo 

EingJaarriage  articles  into  execution  ;  but  the  distinction  beiqg  agr.. 
to  wills,  is  much  better  exploded.  This  is  the  only  distiactJoa 
een  trusts  executed  and  executory.  If  Lord  Hardxeicie  did  mqrQ. 
wisely  in  Bagikain  v.  fencer,  by  exploding  the  distinction,  it  ren^ina 
to  we  whether  any  subsequent  case  has  destroyed  Bagihato  v.  Speiuier. 
I  find  none.  .  Sayer  v.  matterman  was  the  case  of  a  legal  estate ;  so 
was  King  v.  SttrcheU.  Lord  Henteu  affirmed  Bagshavi  v.  Spencers  and 
in  Wright  v.  Pearton,  he  treated  Bagtham  v.  Spencer  as  rightly  delt^t- 
mined;  but  said  that  in  that  case  (bright  v.  Pearton)  he  thought  the 
testator's  intentioD  was  to  give  an  estate-tail ;  he  did  not  mean  to  shake 
what  had  been  decided  in  Bagshaw  v.  Spencer. 

Lord  Chancellor. — I  do  not  see  how  Uie  two  can  stapd  together. 

Mr.  MatufiAt. — Bagthaw  v.  Spencer  not  only  is  not  shaken,  but  ^ai. 
rec^ved  the  strongest  confirmation  from  Perrin  y.  Blaie.  All  ,m? 
judges  who  argued  there  for  its  being  an  estate  for  life,  argued  upoi^i 
SagthalD  V.  Spencer;  and  the  judges  who  argued  on  the  ofher  sTje  fioii- 
.iidered  it  as  an  authority.' 

Lord  Chancellor. — If  the  question  was  new  in  this  cause,  and  I  \u>A 
only  to  give  my  ideas  of  equityt  in  anal<^y  to  the  rule  of  law,  l[.^oiil{| 
bave  considered  the  case  the  same  as  if  it  had  been  at  law.  I  think  ^^. 
peat  doubt  could  hare  been  entertained  aboift  it.  I  take  the  ride  In 
Sheilej^M  case,  never  to  have  been  shaken  at  all.  (6)  I  take  th^  rule  Uf'. 
be,  tl»t  where  the  b«r  takes  in  the  character  of  neir,  he  must  uJ[e  ti^ 
the  quality  of  heir.  I  take  the  question  always  to  have  been,  as  to,  ^ 
import  of  the  word  heir  in  the  prcyxued  case.  I  never  heard,  it  cv}-,, 
tended,  that  tlie  testator  could  vary  the  sense  of  the  law :  whether  h^ra 
general,  heiis  male  or  heirs  female,  are  to  take  by  those  words,  they 
must  take  in  that  quality;  therefore  you  must  prove  that  the  [*1  second  [,*^^^  3 
taker  waa  not  intended  to  take  in  that  character,  but  in  some  olAer,    In 

(fi)  Cub  6  Cruise,  D^.  4IS,  M  ij. 


Jomes 

agahut 


[  *218  ] 


Cases  Argued  akd  DETERBdiNEO 

Lowe  V.  DavitMy  and  in  Ude  v.  Gray^  the  testator  shewed  his  mtent  that 
the  persons  should  not  take  as  heirs,  but  explained  the  words  ^fferentlj. 
In  Lule  V.  'Grayy  there  being  specific  limitations  to  the  four  first  sou 
the  judges  understood  the  words  "  and  so,  Sfc.**  to  be  the  fifth,  sixth,  am 
other  sons,  and  distinguished  it  from  the  general  sense  of  tl)e  word  ~ 
But  this  is  a  trust  estate,  and  the  difficulty  arises  from  the  case  of  Bag^^ 
sham  V.  Spencer,  decided  by  one  of  the  first  authorities ;  and  with  thi^^ 
greater  weight  still,  that,  from  the  great  length  of  time  since  thsit  deor!^ 
sion,  probably  a  great  deal  of  property  may  depend  upon  the  T^e. 
cannot  say  that  I  am  satisfied  with  the  reasons  of  that  determinatioB. 
goes  upon  equity  being  more  libend  than  the  law,  in  the  constmotioii 
trusts ;  but  I  cannot  conceive  how  equity  can  go  upon  a  more 
Principle  m  sudi  construction  than  the  law  does.    But  it  is  there 
ft  most  be  by  implication  plain.    The  rule  of  the  c6urts  of  la# 
further  than  the  doctrine  of  trusts.    The  courts  of  law  have 
gone  upon  what  a  court  of  equity  ought  to  do.    It  is  said  that  thcf^  ]^ 
no  difference  beween  trusts  executory  and  executed.    It  is  very  differ^ 
to  conceive,  that  a  slight  difference  in  the  words  of  a  will  should  ikkmk 
a  diftrenee  of  determination ;  but,  in  marriage  articles,  there  le  scMie. 
thing  to  proceed  upon,  or  to  amend  by.    I  cannot  distinguish  the  esse 
of  nrigkt  V.  Pearson  (7)  from  the  present.    I  know  Lord  Hanhoide 
did  frequently  state  the  circumstances  of  there  being  trustees  to  jpre* 
serve  contingent  remainders,  as  varying  Bagshafm  v.  ^^cer  from  Mfaer 
cases  before  him.    I  wish  he  had  stated  his  reasons ;  I  cannot  see  heir  io 
varied  the  case,  except  by  shewing  the  intent  of  the  testator  to  give  ar^ 
estate  for  life ;  other  words  of  the  same  import  must  have  the  same  cdii<^ 
struction.    At  law,  I  should  not  think  the  words  severally,  successively^ 
and  in  remainder,  would  make  much  difference.    In  construing  infonadi- 
words,  the  argument  takes  up  the  word  remainder,   and  gives  it  ei- 
technical  sense,  which  it  refuses  to  the  words  heirs  maJe.    I  shall  lootc. 
faito  the  cases,  with  which  I  am  not  fully  acquunted.    I  sh'all  not  be 
averse  to  have  this  cause  go  up  to  the  House  of  Lords,  if  any  thing 
material  can  be  done ;  but  if  it  is  only  to  determine  whether  the  inser- 
tion of  trustees  to  preserve  contingent  remainders  makes  the  dkSetetict, 
h  wffl  be  of  no  use. 

The  cause  stood  over,  and  this  day  Lord  Chancellor,  after  stating  the 
case,  gave  judgment. 

[*]  Lord  Oiancellor.  —  The  question  is,  whether  WiUiam  Morg&n, 
the  son,  took  an  estate -tail,  or  for  life  only.  If  he  took  an  estate^ail, 
his  paying  off  the  charge  would  shew  he  meant  to  pay  it  m  exoneiration 
of  the  estate.  It  is  a  general  rule  of  inference,  that  whete  the  tenant 
in  tail  pays  off  a  charge,  without  takine  an  assignment,  he  does  it  with 
that  intention ;  but  t£s  rule  is  capable  of  bemg  encotAtered  bj  aav 
evidence  to  prove  the  contrary.  I  say  this  upon  the  anthority  of  Kirk' 
ham  V.  Smm,  1  Vesey,  "258.  which  I  cite  for  the  purpose  of  estaHHshing 
the  principle,  that  a  tenant  in  tail  so  paying  is  inference  only,  not  jmu. 
posieivi*    The  case  of  Amesbmy  v.  Brown,  1  Vesey,  477. »  on  tlie  sane 

S round.  (8)  William,  by  giving  his  bond  to  Lock,  took  upon  himself  the 
ebt  of  the  estate,  and  from  1746  to  176S  paid  the  inteirest  to  Lock^  and 
the  surplus  interest  of  the  20,000?.  over  and  acbove  what  the  estate  would 
dBscharge.  FVom  176S  to  1776^  EUzaieth  Jones  sufiered  the  nwtter  to 
)Aeejo ;  ia  1776  she  filed  her  biH.  Suppose  this  to  have  been  an  estate 
for  nfb,  as  she  tiow  contends  it  to  be,  tire  first  question  will  be,  wbetiier 
It  is  competent  to  her  to  come  now  for  this  money.  For  this  purpote  I 
cited  the  case  from  Vesey  (Kirkham  v.  Smitf^).    The  question  is,  whe- 


(7)  Ambl.  358.  and  1  Eden,  Ca.  Ch.  II 9.  et  seq.  quod  vide. 

(8)  Se«  the  other  refeftfites  in  thefirtt  ootk  t(>  tlv^  princtpal  case. 


tlier 


IN  THE  GOURT  0»  XjHAfft2Mr. 

filer  Wmiam  Morgan  did  not  do  sufficient  acts  to  shew  that  he  mcgnt 
to  pay  off  the  incumbrance.    A  tenant  for  life,  in  fi«nend;  p&jing  off*  a      ^     ,  ^ 
charee,  without  taking  an  assignment,  is  a  creditor  tor  the  sum  so  paid;        ^km 
but  die  smatlest  demonstration  that  he  meant  to  pay  it  off  will  prevent        ogot^jr 
Ilia  representative  from  coming  for  the  money.    Here  he  paid  mterciBt       -'Vp*?^- 
vnuoh  beyond  what  the  profits  of  the  estate  would  have  discharged, 
^vrhich  is  a  demonstration,  ^mc^y^cf^,  that  though  tenant  for  life,  he 
atteant  to  discharge  Uie  estate.    Though  he  was  only  tenant  for  life,  he 
&new  it  was  settled  on  his  family,  and  put  himself  to  extraordinary  in* 
^xmTeiiieiice  to  pay  off  this  debt ;  and  this  he  did  for  seventeen  yeacrsi 
^during  all  whicn  time,  as  tenant  for  life,  he  might  have  called  foir  i^ 
sale,^  in  order  to  preserve  the  estate.    But  she  contends  he  did  this  on 
the  idea  that  he  was  tenant  in  tail ;  and  in  order  to  bring  the  case  witfaik^ 
that  of  KirlAam  and  Smithy  she  says,  that  he  was  persiuded  that  he  wa,! 
ao  by  J%(mas  Morgan.    Wliere  tenant  in  tail  pays  off  a  charge,  1^  is 
not  considered  as  a  creditor,  because  he  may  make  himself  absolute 
owner  of  the  estate.    If  fVUliam  Morgan  considered  himself  a^  such| 
he  was  content  with  the  estate-tail :  in  such  a  case  as  this  it  would  be 
extraordinary  to  allow  the  representative  of  a  person  [*]  living  in  this      C  ^^  1 
way  17  years,  to  make  such  a  claim.    Thirty  years  passed  from  the 
tune  of  the  mortgage,  to  the  filing  of  this  bill ;  so  far  was  it  the  sense  of 
the  family,  that  he  meant  to  discharge  the  incumbrance.    If  these  pre- 
sumptions were  on  a  mistaken  notion  of  law,  it  might  be  set  right  at  any 
diitaace  of  time,  but  here  appears  to  have  been  no  such  mistaKe.    X^ 
not  satisfied,  supposing  this  to  be  only  a  tenancy  for  life,  that  he  me^t 
to  keep  a  lien  upon  the  estate ;  but,  if  it  turned  upon  that  diffisteacOy 
my  opinion  is,  tnat  this  was  an  estate-tail.    I  am  aware  I  differ  from  Uie 
tpinioiis  of  those  I  most  respect  now  living  in  the  profession,  and  frooi 
mat  of  Lord  Chief  Justice  De  Orei/t  thrown  out  as  to  this  part  of  tHe 
ease,  in  the  House  of  Lords.    I  am  sorry  die  plaintiff,  who  does  not 
succeed  now,  did  not  succeed  there ;  but  the  House  was  of  a  different    ' 
opinioii,  and  this  limitation  was  referred  to  as  being  an  estate  for  life» 
According  to  my  own  notion,  it  is  impossible  this  should  be  so  consi- 
dered,   ^y  all  the  cases,  where  the  estate  is  so  given,  that  after  tt^ 
limitation  to  the  first  taker,  it  is  to  go  to  every  person  who  can  dajat  at 
heir  to  the  first  taker,  the  word  keirs  must  be  words  of  lumlatian.  (9^ 
All  kekit  taking  as  heir$y  must  take  by  descent.    In  cases  where  I  caa 
krteg  it  to  the  point,  that  the  testator  by  the  word  heirs,  as  nsed  in  the  ) 

adH,  means  first,  second,  third,  and  other  sons,  there  I  change  the  words 
of  the  will,  but  here  I  think  the  word  keirs  was  the  very  thu^  he  maa^ 
Sfo^fptme  WUUam  had  had  a  son,  which  son  had  had  a  son,  and  die^ 
Mvuig  WSUam  (10),  the  eldest  son  of  the  son  wotdd  have  been  heir.  |f 
tiwfe  had  htea  a  title  he  would  have  taken  it;  but  the  estate,  \f  thesfd 
Kad  been  words  of  purchase,  must  have  jB;one  to  the  secoad  son :  the 
devise  to  the  first  son,  being  a  lapsed  devise,  like  the  oaae  off  Whitis  ?• 
WhU0,  lately  ia  the  House  of  Lords,  ifrom  Irdand;  {*>  b«t  Sir  WiUitm      [  ^220  ] 

Mjarg/XB 

t  BoSeif  Wdmgr,  on  ^e  demise  of  Itlchard  WluU  aploA  HamSton  Wkik,  19cHji|tt.o£ 
lMi,9fhUt^t  I78f.  [5  Bro.  P.  C.  435,  octavo  edmon.]  —  By  set^lemenl  ^4th  Ji|d 
asdi  iiSatemhert  1766,  on  the  maniage  between  Simon  WkUe,  eldest  son  ^  BkMd 
WTkUt,  koa  Frances  Jane  Eyre,  pari  of  Uie  lands  in  question  were  conveyed  to  tnsaCOBi, 
CD  the  use  ofSbnon  WkUe  for  life,  without  impeachment  of  waste,  remainder  to.tbo  €iat 
Aiidocllcr  sons  of  the  marriaj^  remainder  to  Smwn,  in  tail-male^  remaiadeir  to  Uickqfi 
in  fee,  other  part  to  the  use  of  Simon,  in  tail-male,  remainder  to  Richard  in  fee ;  Btchai^, 
ariwd  of  these  remainders,  and  of  other  lands  not  comprised  in  the  settlement,  and  hating 
ianie  die  nndSimon  Whke^  his  eldest  son,  HamUum  White,  die  defbidsia  in  cn«r,  infd  a 

dangbtcr 

(9)  See  Feame,  Coot.  Rem.  194-^196.  (6th  edit) 
(I0>  See  Feame,  Cont.  Bern.  517.  note.  (4th  edit.) 


220  Cases  Ahousd  a^'d  Determined 

■ 

1788.       Morgan  neant  the  estate  to  go  to  whoever  should  be  h&u    The 

have  been  laborioushr  argued,  on  points,,  which  I  (therefore)  dare  nofc 
call  immaterial.    I  think  the  argument  immaterial,  that  he  meant  the 
first  estate  to  be  an  estate  for  life.    I  take  it  that,  in  all  cases,  the  tea* 
tator  does  mean  so ;  I  rest  it  upon  what  he  meant  afterwards.    If  b^ 
meant  that  every  other  person  who  should  be  heir  should  take,  he  them, 
meant  what  the  law  would  not  suffer  him  to  give,  or  the  heir  to  take  as 
a  purchaser.    In  conversing  with  a  great  authority,  whom  I  will  no^ 
name,  I  asked  what  would  become,  in  the  case  stated,  of  the  grandson  s 
the  answer  was,  he  should  take  as  heir*    I  know  he  might ;  but  then  h«^ 
must  take  by  decent.    All  possible  heirs  must  take  as  heirSf  and  not  a^ 
purchasers.    Many  cases  have  been  determined  on  the  ^ound  of  a  de-~ 
vise  to  the  first  taker,  with  remainder  to  the  heir  male,  in  the  singular^ 
or  heirs  male  in  the  plural,  as  in  King  v.  Burchdl  (before  Lord  tfeiiZcy). 
where  it  was  in  the  smgular  number,  (1 1 )    The  rule  in  SheUey*%  cas^  Wft  - 
used  as  a  demonstration  that  it  was  indifferent,  whether  the  limitatioi 
was  in  the  singular  or  plural  number :  it  was  equally  an  estate-tail.    &< 
where  it  is  to  the  heir  of  the  first  taker,  and  the  heirs  of  that  heir,  it  ~ 
been  determined  to  be  an  estate-tail.    Indeed  in  all  cases  where  tla^ 
limit|ition  is  of  an  estate  of  freehold  to  a  man,  and  afterwards  to  the  heirs 
of  his  body  (whether  general  or  special),  so  as  to  give  it  to  the  heirs 
a  denomination  or  class,  the  heirs  shall  be  in  by  purchase,  and  not  by  di 
[  *22I  3      scenti  And  the  case  stated  by  Anderson,  in  Shelley^s  case,  [*]]  95  b*  < 

a  lioutadon  to  the  use  of  A*  for  life,  remainder  to  the  use  of  his  heirsy 
and  of  their  hemjemaley  is  the  only  one  to  the  contrary ;  and,  in  that 
case,  the  word  heirs  must  be  a  description  of  the  persons,  in  order  to  let 
in  the  limitation  to  the  heirs  female.    The  cases  are  so  well  known,  it 
would  be  idle  to  repeat  them  all.     Those  of  Burchett  v.  Durdanlp 
2  Vent.  Sll.;  Goodrignt  v.  Ptdlyn^  2  Lord  Raymond,  1432. ;  and  CcmUa^ 
V.  Couhony  2  Stra.  1125.  are  that  they  are  words  of  limitation.    But 
Sai/er  V.  Masterman  (12),  (17th  June,  11 5*1  y  before  the  Lords  Comnua- 
sinners  WtUesy  Smythcy  and  WUmot)y  goes  the  whole  length  of  the  pre* 

daui^iter  named  Margaret,  Ist  Jan,  1 775,  made  his  will,  and  thereby,  'after  aevenl  d0» 
▼isea  of  hmdsto  Richard  WhUe,  the  lessor  of  the  plaintilT,  and  HamOUm  ITAde,  the  de- 
fendant in  error,  gave  the  rest  and  residue  of  lands  in  Baittry  not  ahready  settled  on  tbe 
marriage  of  Simon  (except  some  parts  which  were  devised  to  Hamilton  for  life),  to  Sunomp 
and  thehdn  cfMs  bodjf,  remainder  to  Hamiltont  and  the  heirs  of  his  bochr,  rwnejnder  to 
Margarttt  in  tail-generiil»  remainder  to  his  own  right  heirs,  and  appointed  Sinioii  ezecuMii^ 
and  residuary  legatee.  SXmon  died  Sd  September,  1776,  in  the  lifetime  of  hb  fttbcr*  leiKr- 
ing  issue  by  JVtmcet  Jane  Eyre,  the  plaintiff  in  error,  an  infknt,  and  three  other  sons,  asd 
fourdan^ten:  JNcAoni  the  lather  died  87th  of  the  same  file^fm^,  without  revol^^ 
wilL  Tb€  defendant  taking  possession  of  the  lands  derisod  to  him«  and  of  tbe 
lands  not  in  settlement,   an  ejectment  was  briHigfat  in  B.R.  in  Ireland,  by-tbe 

'onthe  demise  of  his  present  losor  (the  srandson  of  testator),  for  the  recovery  of  the 

rezcept  some  part  devised  to  Hamilton  tor  life),  upon  the  trial  of  the  Qectment»  the  Juy 
TOund  a  special  verdict,  which  being  aiguedin  B,  B,  in  /rebnuf,  judgment  waa  given  ft^ 
the  pbuntiff,  the  defendant  brought  hb  writ  of  error  in  tiie  King's  Bench  here,  and  U* 
MiAaelmai  Term,  1781,  the  judgment  of  J9.  it.  in  Ireland  was  reversed.  Upon  \  ' 
judgment  of  revenal,  error  was  brought  in  Parliament,  and  upon  the  hearing  in 
House  of  Lads,  the  following  question  was  put  to  the  judgea;  idiether,  in  the  event 
bad  ha|^>enedt  defendant  Hamilton  If  kite  took  any,  and  wha^  estate  in  the  landi  of  J 
ffy,  under  the  derise  to  him  for  de&ult  of  issue  of  iSbnofi  lllwte.  TlieLordGhief  Baratfs 
deUvered  their  unanimous  opinion,  that  Hamilton  took  an  estate-lAil,  and  tbe  Ja^gmem* 
ef  the  Court  of  King's  Bench  in  England,  reversing  that  of  the  King's  Bench  in  Jrdmtdm 
was  affirmed.  —  The  determination  of  this  case  went  very  mudi  upon  thai  of  Hodgmm 
and  his  wife  aninst  Ambrote,  B»  R.  Easter,  1780,  (reported by  Mr.  Dougfoiyp^  925,)§ad 
ffirmed  in  the  House  of  Lords.     [5  Bro.  P.  C.  435.  octavo  ed.] 


(II)  Seethe  Report  firom  the  Lord  Keeper's  notes,  1  Ed.  Ca.  Ol  424,  &c. 
(IS)  Ambler,  944. 

sent 


IN  THE  Court  of  Chancery* 

gmt  ooM.    If  there  ever  was  an  instance  to  shew,  A'om  tlie-Apeciaitj  of 
the  limitation^  that  they  were  meant  to  take  aS  purchasers,  it  was  in 
that  case,  but  the  word  being  hetrsy  and  chalking  out  the  legal  course  of 
descent,  it  was  decided  otherwise.    In  Garth^y.  Baldwin^  Lord  Hard" 
wicke  put  it  that  his  opinion  in  Bagshaxo  v.  Spencer  turned  upon  there 
being  trustees  to  preserve  contingent  remainners,  and  upon  the  testator 
having  created  contingent  remainders,  which  the  Court  would  carry  into 
execution^  though  he  had  not  correctly  stated  them  as  contingent  re- 
mainders.   Bating  the  learning  of  that  case,  one  cannot  but  be  rather 
astonished  to  hear  grave  and  learned  men  reason  that  testators  were 
acquainted  with  the  rules  and  effects  of  contingent  remainders,  and  yet 
dia  not  know  how  to  give  a  contingent  remainder  in  proper  form.    Here 
the  testator*  in  the  limitation  to  Tliomas  Morgan,  does  interpose  trus- 
tees  to  preserve  contingent  remainders,  and  shews  his  knowleaee  of  the 
nature  of  contingent  remainders  by  following  them  through  a  long  de- 
duction of  sons.    The  good  sense  of  all  these  cases  is  to  believe  that, 
vrhere  persons  have  expressed  themselves  right,  they  knew  what  they 
meant.     As  to  Thomas  Morgan's  family,  he  did  not  think  it  necessary 
to   provide  for  distant  future  events,  but,  in  his  own  immediate  family, 
he  did  mean  to  provide  for  future  children,  and  that  all  his  heirs  of 
blood  should  take.     But  it  is  contended  that,  however  this  might  be  at 
law,  it  should  be  construed  otherwise  in  equity ;  for  that  the  whole  fee 
'^as  ffiven  to  the  trustees,  as  it  might  be  necessary  for  the  payment  of 
the  debts,  but,   after  tlie  payment  of  the  debts,  the  testator  did  not 
mean  to  leave  any  thing  executory:  No,  the  trustees  were  to  stand 
seised  to  the  subsequent  uses.     If  this  is  not  a  legal  estate,  it  is  only 
Qot  so  because  the  nrst  use  might  absorb  the  whole  estate.     Then  the 
^7  question  is,  whether,  under  the  cases  decided,  I  must  consider  this 

g^int  as  being  different  in  the  [*]  case  of  legal  and  of  equitable  estates. 
efore  Lord  Glenorchy  v.  BosvUle,  Forrest.  3.  there  was  no  difference. 
^-^M^  Nottingham  argued  it  very  carefully,  in  that  respect,  in  the  Duke 
^f  NorfMs  case,  and  would  not  hold  a  different  rule  of  construction  in 
law  and  equity.     In  Bale  v.  Coleman,  1  Wms.  14'2.  —  Phillips  v.  Phillips^ 
^  ^em.430. — and  Watts  v.  Ball,  1  Wms.  108.  it  was  determined  that  a 
^st  should  undergo  the  same  construction  as  a  legal  estate.     Trevor 
^*  ^reww,  1  Wms.  622.  Lucas,  436.  — Jones  y.  Langton,  1  Eq.  Abr.392. 
•^  H^est  V.  Errissey,  2  Wms.  34.9.—  Warwick  v.  Warwick,  3  Atk.  291. 
^ere  cases  of  marriage-articles,  where,  if  the  party  took  an  estate-tail, 
2^  Uses  would  be  defeated.    The  Court  anxiously  distinguished  them 
l^m  cases  upon  wills,  and  determined  them  to  be  estates  for  life,  on 
^''^e  grounos;   1st.  because  thev  are  upon  valuable  consideration; 
i^  because  they  are  to  be  carriedf  into  execution  against  the  parents; 
^  that,  were  they  to  put  the  children  completely  in  the  power  of  the 
'^^''^i&ts,  there  would  be  no  object  of  the  contract  at  all.    It  is  otherwise, 
**y*  liOrd  Harcourt,  (in  Bale  v.  Coleman,)  of  wills,  which  have  not  been 
^*^«trued  on  the  same  grounds.    Though  Lord  Glenorchy  v.  Bosville 


^iJj*  founded  upon  Leonard  v.  the  Earl  of  Sussex,  2  Vern.  526.  yet  it  is 
..^^X'vable  that  there  the  first  gift  was  to  a  man  and  his  heirs,  so  there 


^      1^0  doubt  that  it  was  an  estate-tail,  but  the  intention  there  was  clear, 

*ir^  it  should  go  to  the  children,  for  it  was  to  be  so  settled  that  the  sons 

*j  ^Uld  not  have  power  to  dock  the  entail ;  the  intent  was  the  same 

^^^  in  the  case  of  Lord  Glenorchy  v.  Bosville,  which  was  an  executory 

?^^^^     InBagshaxo  v.  Spencer,  the  Master  of  the  Rolls  took  it  clearly  to 

p^   ^n  estate-tail,  (1  Vesey,  142.)  but  Lord  Hardiuicke  said,  tliat  if  the 

^^U^t  decreed  a  conveyance,  there  must  be  trustees  to  preser>'e  the  con- 

^^Kent  remainders,   therefore  he  must   insert  contingent  remainders 

^  oe  preserved,  and  Lord  Hardwicke  there  said,  he  did  not  contradict 

^ue  Duke  of  No^follcn  and  the  other  cases.    A  few  years  afterwards. 
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Garih  v.  Baldxmn,  (2  Vesey*  646.)  was  beard,  and  Lord  Hardmidke^B  d^iQ 
cree  in  Bagshato  v.  Spencer  was  pressed  upon  him ;  and  he  attempted^ 
distinction^  and  said,  that  the  construction  must  be  accordinff  to  the  co^e^ 
struction  of  legaJ  estates,  unless  there  was  a  plain  intent  to  the  contrar----. 
such  declaration  plain,  as  Lord  Hohart  expressed. himself  in  a  case  oc:^ 
will,    as  would  overrule  the  legal  construction    ( Counden  ▼.  Qer^^ 
Hob.  290    ^  Garth  v.  Baldwin,  the  exception  taken  was  such  a 
as  explained  the  rule,  and  the  [*]  construction  there  restored  the 
that  trusts  were  to  be  construed  in  the  same  manner  as  legal  eafeates. 
that  be  so,  there  cannot  be  a  more  proper  case  to  apply  the  rule  t~ 
this,  as  there  can  be  nothing  so  near  to  a  legal  estate  as  the  present.      Ji 
has  occasioned  much  fluctuation  in  my  mind,  whether  it  was  a  legftl  or 
an  equitable  estate.    I  think,  therefore,  the  same  rule  of  constructfoB 
must  apply  here  as  at  law.    Thinking,  as  I  do,  that  this  is  an  estate^tatf; 
but,  whether  it  be  so  or  an  estate  for  life  only,  that  he  meant  to  exone* 
rate  the  estate ;  I  am  extremely  clear  his  administratrix,  claiming  thii  m 
a  debt,  cannot  prevail ;  but  the' bill  must  be  dismissed.  (IS) 

(15)  Wi&out  coits.     R.  L« 


In  Court, 

Mick.  1778. 

XiMoiPi*f./im       William  Pulteney,  Esq.  and  Frances  his  Wife,  Plaintifi; 

SaU,  84th 

Matvk  1789.        The  Earl  of  DARLiNdtON  and  others,  -  Defendanti. 

«^SpSr^  (Reg.  Lib.  1782.  ft.  fol.  446.  b.) 

7  Bra.  P  C- 

530.  avo'edit.  r^  AHE,— Henry  Guy,  by  will  dated  6th  July,  1709,  devised  to  Jch 
^odtide.^  Vy  Taylour  and  Arthur  iake,  their  executors  and  administrator^  stt 
denied  to^^  his  messua^^es,  &c.  in  Stoke  Nevoington,  for  99  years,  to  commence  fton 
laid  out  in  knd  ^^^  ^^^  ^Y  ^^  December  next  before  the  date  of  his  will,  if  Bam 
ictually  comet  Pulteney,  Edmund  Serjeant  and  John  Mulcaster,  or  either  of  them,  should 
into  the  hands  so  long  live,  upon  trust,  to  pay  them  certain  annuities  for  their  lives,  and 
^h^  P®^*?  the  overplus  of  the  rents  and  profits,  if  any  was,  to  remain  in  Uie  handi 
«atitled  to  dis-  ^^  TayUmr  and  Lake,  for  the  purposes  thereinafter  mentioned,  and  ai 
poieofthe  to  the  remainder,  reversion,  and  mheritance  of  all  his  said  messuagci 
Umdsif  pur-  and  hereditaments,  after  the  said  term  of  99  years,  he  devised  the  same 
<^»Md,  the  unto  William,  late  Earl  of  Bath  (then  JVilltam  Pulteney,  esq.)  for  life, 
2bJ^^  ^  remainder  to  Thowuu  HaUey  and  his  heirs,  to  preserve  contingent  re* 
pcrty;  andwill  ^^Q<icrs,  remainder  to  the  first  and  other  sons  of  Lord  BiM  i«cces- 
paae  1^  a  gene-  lively  in  tail  male,  remainder  to  Harry  Pulteney,  for  life,  with  like  re- 
ral  bequest  of     mainders  to  trustees  to  presierve  contmgent  remainders,  and  to  his  fint 

and  other  sons  in  tail  male,  remainder  to  Daniel  Pulteney  (the  plaintiff 
Frances'8  late  father)  for  life,  with  like  remainders  to  trustees  to  pn* 
serve  contingent  remainders,  and  to  his  first  and  other  sons  in  tail  mile, 

out  in  Isnd ;  tfie 

tmstee,  being  entitled  to  the  money,  lays  part  of  it  out  in  apurduue,  but  afterwards  discfaaiges  that  cslali  ef 
the  trust,  sod  making  his  will,  gives  generally  (without  taking  notice  of  this  money)  hit  real  and  pssoMl 
estate  to  jt.  who  aftmrards  makes  his  will  and  gives  his  real  estate  to  B.  and  his  personal  to  C.  the  tnnt- 
money  passes  as  personal  estate. 

(1)  This  part  of  the  abstract  is  iVom  7  Bro.  P.  C.  As  to  the  argumisnts,  and  may 
valuable  observations  on  the  cases  dted,  vide  7  Bro.  P.  C.  from  p.  548  to  S&S*  On  ikt 
principal  case,  &c  vide  2  Ves.  jun.  175.     See  also  7  Bro.  P.  C  56a 

It  is  suggested  in  Bro.  P.  C.  tM  su^frd,  that  this  case  might  probably  ghrv  rise  ta  Iht 
statute  40  Geo,  3.  c.  56,  generally  called  **  Lord  JMm's  Act,*'  which  enablca  t«Mili  ia 
tail  capable  of  suffering  a  recovery  to  dbpense  with  an  actual  investment  of  waoatf 
directed  to  be  bid  out  in  land.  As  to  the  manner  •f  executing  that  act,  sm  5  Ym,  IS* 
mMt;  S  Vet.  lis.  57S. ;  8  Ves.  ^09. ;  9  Ves.  4«e* 
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with  remainder  to  William  PuUeney  (eldest  son  of  Sir  [«p   WiUiam        179$. 
.PuUeneif  and  father,  of  Lord  Baih)  in  fee.     He  appointed  Lord  Baihy 
Ta^lour^  and  Lake,  executors  of  his  will,  and  devised  to  his  executors, 
their  heirs  and  assigns  for  ever,  his  capital  messuages,  &c«  at  EarPs 
Courif  MiddleieXf  and  certain  freehold  and  copyhold  estates  at  Mitstoeil' 
hillf  theretofore  mortgaged  to  him,-  to  the  intent  that  they,   or  the      [  ^^4  3 
survivor,  his  heirs,  &c.  should  sell  (he  same  and  lay  out  tlie  money  as 
thereini^er  directed.    And  he  directed  that,  after  his  debts  and  lega* 
cic8  should  be  paid,  all  such  monies  or  other  personal  estate  as  should* 
remain  in  the  hands  of  his  executors,  or  be  raised  out  of  his  personal 
estate,,  or  by  sale  of  his  estate  at  EarTs  Court,  or  the  estate  mortgaged 
to  him,  should  be  laid  out  by  his  executors,  or  the  survivor  of  them,  in 
the  purchase  of  lands  of  inheritance,  which  should  be  settled  upon  the 
same  persons,  or  such  of  them  as  should  be  thenKving,  and  for  such 
estates  for  life  and  in  tail  male,  and  in  such  manner  as  he  had  therein 
before  devised  the  interest  in  his  messuage,  &c,  2^  Stoke  Newington* 
The  testator  died  22  Feb.  1710.    On  the  2d  of  «/uy,  1711,  Lord  Bath, 
who  was  an  acting  executor,  and  Harry  and  Daniel  l^ulteney  brought 
their  bill  in  Chancery,  to  have  the  will  established  and  the  trusts 
carried  into  execution ;  and  on  the  4th  of  August  following,  a  decree 
was  made  for  that  purpose,  and  directing  an  account  of  the  personal 
estate,  and  a  sale  of  the  real  estates  devised  to  be  sold,  and  the  invest- 
ment of  the  money  in  purchases  of  lands  to  be  settled,  and  ordering 
the  money  to  be  placed  out,  in  the  meantime,  at  interest.    26th  Augustj^ 
1713,  the  Master  made  his  report,  and  reported  that  Lord  Bath  htid 
a  balance  in  hand  of  15,S27/«  2s*  lid.  which  was  to  be  placed  out. 
Lord  Bath  continued  to  receive  and  pay  money  as  executor,  and  before 
t/if/y,  1722,  he  purchased  with  the  testator's  money  17,600/.  South^sea 
stock;  in  tbe  names  of  Tay/oKr  and  himself.  Lake  being  dead.     11th 
Jmfyf  1722,  an  order  was  made,  on  two  petitions  of  Taylour  and  the 
plmpfiffii  in  the  cause,  that  the  estate  at  Mustoell-hill,  which  had  not 
Deen  sold,  should  be  conveyed  to  the  uses  of  the  will  instead  of  being 
jold,  and  that  the  South-sea  stock  should  be  transferred  to  the  Master, 
mho  should  transfer  it  to  the  three  plaintiffs  in  the  cause.    The  con- 
vejraoce    and    transfers    were    made    accordingly;   the  stock  beins 
increaaed,  by  an  addition  made   by  the   company,  to  18,700/.    Lord 
Baikf  having  a  power  of  attorney  n'om  Harry  and  Daniel,  afterwards 
sold  out  the  stock,  and  having  received  19,048/.  lis.  6d.  trust^money, 
and  having  purchased  the  manor  [*3  of  Bathiioich,  and  other  estates 
in  and  near  Bath,  and  the  manor  of  Wrington,  and  other  estates 
thereabout,  for  35,000/.  he,  by  indenture  dated  9th  Feb'.  1735,  demised 
theae  premises  to  Harry  PuUeney  (Daniel  being  dead  without  issue 
male)  lor  1000  years,  defeasible  if  he  should,  within  three  years,  with 
the  approbation  of  the  Master,  lay  out  the  19,048/.  Hs.  6d*  in  the 
purchase  of  lands  to  be  settled,  with  the  Master's  approbation,  to  the 
usee  of  the  will,  or*  should,  within  three  years,  lay  out  the  money  on 
securities,  and  should  indenmify  Harry,  and  the  executors  of  Daniel^ 
in  respect  of  the  sale  of  the  stocks.    By  indentures  of  lease  and  release 
dated  3d  and  4th  May,  1736,   to  which  Harry  PuUeneu  was  a  party^ 
reciting  thi|i  security  and  many  of  the  transactions,  and  that  the  manor 
of  BdUhtoich,  and  the  rest  of  that  estate,  were  worth  13,000/.  he  in 
Mtia&ction  of  so  much  of  the  19,048/.  lis.  6d.  conveyed  the  premises 
to  the  subsisting  uses  of  the  testator's  will.    Lord  Bath  had  then  a  son, 
WiUiam,  who  was  afterwards  Lord  Viscount  Puheney,  and,  by  will 
dated  19th  May,  1762^  reciting  the  conveyance  in  satisfkction  of  the 
13,000/.  .and  uat  there  remained  unapplied  23,488/.  2s.  id.  of  the 
personal  estate,  which  had  been  ever  since,  and  Uien  was  in  his  hands, 
and  that  the  manor  of  Wrington,  ^c.  bemg  improved,  were  of  greater 

N  t  value, 
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1?8S«        value,  he  devised  those  estates  to  his  son  WSUam  in  tai]  malcy  remaind 

^^^  ilV      to  Harry  for  life,  remainder  to  his  first  and  other  sons  in  tail  toalf^y  % 

PuLCTWJT      subsisting  uses  of  the  wiU,  in  satisfaction  of  the  23)488/.  Sf.  ]</•    On  ft! 

^HPi^        12th  February,  1763,  WiUiam  Lord  PuUeney  died  without  issue  and 

DABuiroioy.    Qn  ^he  21st  May,  1763,    WiUiam  Earl  of  Bath  made  another  iri] 

which  revoked  the  former,    and  without  taking  any  notice  of  1& 

239488/.  2s.  Id.  gave  all  his  manors,  &c.  which  he  was  seised  or  pes 

sessed  of,  or  to  which  he  was  in  any  wise  entitled,  in  possession,  rerer 

sion,  or  remainder,  or  which  should  thereafter  be  purchased  with  aq 

tru^-monies  (except  the  reversions  of  the  estates  of  the  late  E0I  i 

Bradfordy  and  some  premises  in  the  possession  of  Lord  E^reimnd)  tt 

his  brother  Harry  in  fee,  and  gave  him  all  the  residue  of  his  persodi! 

estate,  and  made  him  executor.    On  the  7th  Jtdy^  1764,  he  died  wiA- 

out  issue,  and  Harry  Pulteney  proved  his  will,  and  took  possesstOBUi 

his  estates.     On  the  14th  August^  1767>  Harry  Pulteney  made  his  w9 

and  (afler  disposing  of  some  particular  estates  in  Middlesex)  gave  attki 

other  estates  in  Middlesex,  and  his  estates   in  Somerset^  Montgomery 

Salop,  and  York^  (except  the  reversion  of  liOrd Bradford's  estates,)  subjec 

[  ^1^226  ]      to  a  trust  term,  to  his  cousin  the  [*]  plaintiff,  Mrs.  Pulteney t  forlifie 

with  remainder  to  her  first  and  other  sons  in  tail  male,  with  remainde 

to  her  daughter,  Henrietta  Laura,  for  life ;  remainder  to  her  first  m 

other  sons ;  remainder  to  the  Earl  of  Darlington  for  life ;  remainder  ti 

his  first  and  other  sons,  with  remainders  over ;  and  ^ave  all  his  money 

securities  for  money,  goods,  chattels,  and  persons!  estate  not  befim 

disposed  of.  to  his  executors  in  trust,  after  payment  of  his  debts,  to  Ii| 

out  the  residue  in  the  purchase  of  lands,  to  l>e  fettled  upon  Lord  D&t' 

lineton,  and  his  first  and  other  sons,  with  remainders  over,  and  ip 

pomted  Lord  Darlington,  Lord  Chehvynd,  the  plaintiff  William  jR»» 

teney,  and  Sir  Harry  Bernard,  executors  of  this  will.     On  the  ffk 

October,  1767,  he  died  without  issue,  leaving  the  plaintiff  JFVuficeiUi 

heir,  and  the  heir-eeneral  of  the  family,  she  being  the  daughter  of  Isi 

cousin,  Daniel  Pulteney,    The  bill  was  brought  to  have  the  resfdoe  v 

the  personal  estate  of  the  testator  Henry  Guy,  which  was  left  in  Ike 

hands  of  William  Earl  of  Bath,  laid  out  m  the  purchase  of  lands,  to  be 

conveyed  to  the  plaintiff  Frances  in  fee.    The  cause  was  heard  befirt 

Lord  Chancellor  Bathurst,  who  dismissed  the  bill,  and  it  came  on  upon 

a  rehearing  before  Lord  Chancellor  Thurlotv,  14th  November,  1778. 

Mr.  Attorney  General^   Mr.  Dunning,  and   Mr.  Hargrove  (for  A^ 

Elainti£&.)  (2)  —  The  first  of  these  gentlemen  the  reporter  did  not  bert 
ut  understood  that  his  principal  ar^ment  was,  that  although  a  perUft 
entitled  to  a  trust  fund,  ordered  to  be  laid  out  in  land,  mi^t  met  ii 
MHbat  form  he  would  take,  or  dispose  of  it ;  yet,  as  the  form  in  wUek 
the  Court  considered  it  was  that  of  land,  which  the  testator  had  gfrtfi 
it,  the  person  so  entitled  must  mark  his  election  by  some  specific  M 
in  order  to  divest  it  of  the  form  of  land.  Mr.  Dunning,  the  repoittf 
heard  but  imperfectly.  He  added  to  Mr.  Attorneys  argument,  and  pl^ 
ticularly  insisted,  that  both  Lord  Bath  and  Generaf^J/any)  Pulteney,  hsi 
died  intestate  with  respect  to  this  property ;  and  it  not  havmg  been  is 
their  contemplation,  it  must  descend  upon  Mrs.  Pulteney,  as  heir  at  Itir* 
Mr.  Hargrove.  —  The  authorities  to  shew  that  money  to  be  llJd  oot 
in  land  is  to  be  considered  as  land  are  numerous,  I  shall  class  then 
under  heads.  First,  With  respect  to  assets :  the  money  so  fully  Iw* 
comes  land,  as  not  to  be  assets  to  pay  debts,  Baden  v.  the  Earl  of 
Pembroke,  2  Vem.  52.;  Lawrence  v.  Beverly^  2  Keble,  841.  cited 
[  ^227  ]  2  Vem.  55.  Second,  As  to  courtesy :  where  the  feme  [•J  cof«t 
is  bn  equitable  tenant  in  tail,  the   husband  shall  have  hit  curtesj) 

(S)  Sec  the  elaborate  argumente,  7  Bro.  P.  C.  5UL  ei  icy.  (eva  cd.) 
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Smeeiapple  "f.  Bindant  2  Venu  5S6. ;  Lingen  v.  Sotmiy  (8),  1  Wms.  172.        178$. 
but  tile  wife  Im  not  entitled  to  dower,  because  not  dowable  of  an 
equitable  estate.    Third,  Where  a  contract  is  made  to  purchase  land, 
money  thus  circumstanced  will  pass  as  land,  Milnerv,  MiUSf  Mose,  123.; 
GreenhUl  v.  GreenhiU,    2  Vem.  679. ;   Pre.  Ch.  820.  S.  C.  Acherley  v. 
Vtrnany  (1  Wms.  788.);  Lang  ford  v.  Pitt,  2  Wms.  (629.)     Fourth,  So 
if  the  agreement  be  entered  mto  previous  to  making  a  will,  the  money 
will  Dot  pass,   as  such,  by  the  will,  AUeyn  v.  AUeyUy  Mose,  262.; 
Langjbrav.  Pitt ;  but  will  pass  as  land  by  the  word  elsewhere,  Lingen 
V.  Scmray  ;  Guidott  t.  Guidott  (4),  8  Atkyns,  254.   And  a  general  devise 
to  a  legatee,  will  not  pass  money  so  to  be  laid^out.  Cross  v.  Addenhroke^ 
Attain  V.  Jones  (5),  (both  in  trie  note  upon  8  Wms.  222.) ;  Shorer  v. 
Siorer^  10  Mod.  89.    Equity  so  assimilates  it  to  land,  that  where  a 
reoovenr  18  necessary,  a  fine  will  not  be  sufficient,  Coltoed  v.  Shadtioellf 
cited  1  Wms,  471.  485.;  Short  v.  Wood,  1  Wms.  470. ;  Cunningham  v. 
AfoM/y,  1  Yes.  174.;  CoUett  v.  CoUett,  1  Atkyns,  11.     Money  to  be 
lail  out  in  land,  is  uniformly  treated  as  land.    The  cases  are  of  three 
■orts;  Ist.  Of  money  in  the  hands  of  trustees ;  2d.  Where  there  is  only 
a  covenant ;  8d.  Where  it  is  neither  in   the  hands  of  trustees,  nor 
Kcored  by  a  covenant.      Of  the  first  kind  is  Kettleby  v.  Attooodf 
1  Vern.  471*    Of  the  second,  Knights  v.  Atkins,  2  Vem.  20.;  Lancy  v. 
Fairchildf  2  Vem.  101.;    Scudamore  v.   Scudamore,    Pre.  Ch.  548.; 
JMer  v.  Disher^  1  Wms.  204. ;  Fulham  v.  Jones,  Edwards  v.  Lady 
^anoickp  2  Wms.  171.;  2  Brown's  Parlt.  Cases,  494.(6);  Lechmerev. 
the  Earl  of  Carlisle,  8  Wms.  211. ;  Forrester,  80.  S.  C.     Of  the  third 
•ort,  18  Chaplin  v.  Horner,  1  Wms.  483.    The  result  is,   that  money 
Agreed  or  directed  to  be  laid  out  in  land,  acquires  the  property  of 
^^ctetoding  to  the  heir.    2dly.  That  it  continues  so  till  altered  by  the 
^of  a  party  entitled  to  alter  it,  that  is,  by  a  person  having  the  abso- 
lute property.    In  the  present  case,  Lord  Bath  intended  to  preserve  it 
tt  land,  and  appropriated  a  particular  estate  to  the  uses,  and  kept 
•ejparate  accounts  or  it.    In  his  will,  at  one  time,  he  had  an  intention 
^devising  the  Wrington  estate  as  a  satisfaction  for  it.  —  In  his  las^ 
^*Q»  he  expressly  treats  the  money  to  be  laid  out  in  land  as  land, 
||  ^  aU  latids   hereafter  to  be  purchased  with  trust-money,"  and 
hmits  it   to    the  heirs    and  assigns  of  General  PuUeney.    General 
Ai&fii^'s  will  is  general; — there   is  nothing  to  be  garnered  from 
^tty  or  from  any  act  in  his   [*]  life-time,  to  shew  any  intent  upon      [  *228  I 
^  subieet.     It  is  objected,    that   the  words   <<  lands,  whatsoever, 
\'  and  wheresoever,*'  pass  actual  lands  only,  not  money  to  be  tumed 
^to  land.    This  is  arsuing  against  the  authorities  of  Lingen  v.  Sowrau, 
*>4  Guidott  v.  Guidott.  (^)     Then  the  words   "  to  be  purchase^**^ 
f^  tied  up  in  argument,    to  be  in    Lord  Bath*s   life-time.     This 
^mere^^mm  dictum;  —who  can  doubt  his  intent  to  pass  Guy's  trust  ? 
^Ile  gentlemen  next  result  to  the  doctrine  of  merger,  that  the  term  in 
^«  Wrington  estate   merged  in  General  Pulteney;  but  the  trust  did 
P^  deomd  upon  the  term ;  there  was  another  fund,  the  personal  estate 
^  Lord  Bath.    Tlie  merger  being  involuntai^,  doth  not  sliew  the  intent 
^  the  parties*    Then  it  is  objected,  that  this  differs  from  all  the  other 
c^aes,—  that  there  are  no  trustees,  nor  any  covenant.     But  Lechmere 
^*  Ledimeref  shews  that  the  Court  never  wants  a  trustee.    A  covenant 
^  equally  unnecessary.    In  Lechmere  v.  Lechmere  (7)»  the  heir  was  a 
^unteer,    and   could  not  enforce  the  covenant.    In  the  mortgage, 

(5)  Set  h  dltd  on  th*  appeal  in  Dom.  Plroc.  finom  the  Reg.  Book,  7  Bro.  P.  CX 
^1.555. 
(4)  VUe  7  Bro.  P.  C.  BSS^  556.  octavoed.' 

r5)  &  C  7  Vin.  Ab.  44,  45.  EitmUmiJtM  Argument, -t  Bro.  P<  C.  550. 
m  1  Bro.  P.  C  907.  odavo  ed. 
)  8ai  ttMMuaiiai,  7  9i0.  P.  C.'J50.  ., 
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Lord  Bath  did  covenant  for  19,000^.  of  the  money.    Receivbg  the 
money,  implies  a  covenant.    Suppose  a  testator  to  order  a  sum  of 
money  to  be  laid  out  to  uses,  would  not  the  Court  order  it  to  be  laid 
out,  though  there  was  no  trustee,  or  covenant?    Another  objection 
made  is,   that  General  Ptdteney  was  both  debtor  and  creditor,  and  to 
the  debt  was  extinguished ;  but  the  error  here  is,  the  comparing  this 
to  a  debt.    It  is  not  claimed  by  Mrs.  PuUeney  as  a  creditor,  but  as 
heir  of  General  Pulteney.    It  is  admitted  by  the  last  answer,  Uiat  Mrs. 
jPii&m^  is  not  a  creditor,  but  heir.    The  true  ground  is,  the' intent  of 
Guv  to  make  it  land,  affirmed  by  Lord  Bothy  and  not  altered  by  General 
PuUeney.    As  to  the  Wyington  estate  being  a  satisfaction,   thst  is 
much  relied  upon.    The  wiU  by  which  that  estate  was  to  go  in  siBtii- 
faction,  is  revoked,  besides,  the  intention,  if  it  was  as  a  satis&ctioO, 
lis  not  sufficient ;  for  under  General  Pulteneys  will,  she  is  only  tenant 
for  life.    Then  it  is  said  to  be  like  die  case  of  Ferren  v.  Ferrmt    • 
1  Ch.  Rep.  17.;  but,  in  that  case,  there  was  a  special  declaration  con- 
verting the  money  into  its  orieinsJ  state,  and  in  Crou  v.  Addeninkt 
and  Fulham  v.  Jones^  it  is  held,  that  there  must  be  such  an  exprcM 
declaration.    The  last  argument  the  gentlemen  have  made  lise  of,  is* 
the  intermixture  of  the  trust-money,  with  that  of  Lord  Bath  and  General 
PuUeney.    This  was  originally  by  Lord  Bath^  and  he  shewed  diat  he 
did  not,  by  it,  intend  to  discharge  the  money  of  its  character  as  land. 
A  further  argument  arises  from  his  accounts  of  the  bidance  due  to  die 
trust-fund.  (S) 

[•]  Mr.  Mansfield  {^ox  the  defendants.)  (4) — The  question  is,  whether 
Mr.  PuUeney  can  take  this  sum  of  23,000^.  as  land,  not  moneys  tti>^ 
Lord  Bath's  will,  and  whether  it  was  General  Pulteneys  intenuon  that 
it  should  pass  as  land.    There  is  nd  doubt  that  it  was  me  intent  of  Lord 
jBath  to  ^ive  this  to  Lord  Darlington.    Guy  devised  the  money  to  be 
laid  out  m  land.    Lord  Bath^  wi^  the  trust-money,  purchased  Bath' 
tpicky  and  fVrington,  which  last  estate  is  now  worth  more  than  die 
trust-money.    Ix>rd  Bath^  soon  after  the  purchase  of  Wringtan^in' 
tended  to  appropriate  it  to  the  tnjist,  and  offered  to  sell  it,  but  General 
PuUeney y  havine  joined  in  acts'  which  would  bind  him,  Lord  Batk 
mortgaged  it  to  him  for  19,000/.    Lord  Bath,  when  he  made  hisftnt 
^ill,  intended  the  fVrington  estate  to  go  in  satisfaction  for  the  trusts 
money.    Upon  the  death  of  Lord  Bath,  nobody  was  entitled  under 
Guys  will,  but  General  PuUeney.    Lord  Bath  gave  all  his  property  to 
General  PuUeney.    It  is  improbable  that  Lord  Bath  should  mean  that 
General  PuUeney  should  take  the  Wrington  estate,  discharged  of  the 
trust,  but  that  the  personal  property  should  remain  liable.    General 
PuUeney  changed  all  the  securities  into  his  own  name,  and  made  the 
will  u{)on  which  the  question  arises ;  he  gives  all  the  real  estates  he 
had,  with  descriptions  of  locality,  to  Mrs*  PuUeney ^  for  life,  remainder 
to  Mr.  PuUpney  for  life,  remainder  to  the  issue  of  Mrs.  PuUeney^  then 
he  gives  idl  his  books,  &c.  and  all  his  securities  for  money,  to  Lord 
Darlington,  to  be  laid  out  in  land,  to  uses,  and  ultimately  to  Mrs- 
PuUeney ;  and  upon  his  death-bed,  he  gave  Mrs.  PuUeney  90001.  in 
bank  bills. — Mr.  Attorney  General   did  not  rely  much  upon  General 
PuUeney  8  intention,  for  his  argument  was  to  exclude  intention ;  hot 
he  said,  that  money  to  be  laid  out  in  land  was  land  to  all  intents  and 
purposes.    But  certainly  it  is  not  so,  it  cannot  be  conveyed  by  common 
law  conveyances.  —  It  is  true,  it  is  so  to  certain  purposes,   it  will 
admit  of  tenancy  by  courtesy,  a^d  ^oes  to  the  heir,  not  to  the  executor; 
but,   except  fof*   these  purposes,  it  is  not  land  at  all*    The  counsd 
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(3)  See  in  HmckcUfe  v.  HiftcbOf^  S  V«i.55U.  529,  53a  and  per 
Druoe  ▼.  Deniitm,  6  Vet.  399,  400,  401. 

(4)  SMtfac  condeiutd  scope  of  the  ergumdbtioniMi  tide,  iaOeJippnl,  7 
iMbl,.595. 
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iSkst  how  it  would  pass  by  a  will  unattested ;  it  certainly  will  pasf  1^88* 
by  A  will  of  persmialtyy  as  appears  by  Lechmere  v.  Lechmere,  and  is  no  *^  -\  _  * 
onerwise  land,  than  with  respect  to  succession.  It  will  pass  by  tbe  PuubAxt 
most  informal  conveyance  in  the  world.  In  Edumrds  v.  Lady  Warwick,  against 
Lord  Macclesfield  thought  a  parol  matter  would  convey  it.  If  in  the  funds^  DAWjMOTOir. 
it  would  pass  by  the  transfec.  of  the  person  having  the  ultimate  pro- 
perty. And  it  [*J  appears,  from  the  cases  cited,  that  according  to  r  •230  1 
the  intent  of  the  ultimate  possessor,  it  may  be  turned  into  money. 
TI19  second  proposition  of  Mr.  Attorney  General^  that  till  there  is  a 
penoo  entitled  to  the  ultimate  remainder  in  fee,  there  is  no  one  who 
am  change  the  nature  of  the  fund,  is  against  the  authority  of  Lingen  v. 
t  which  shews,  that  a  person  who  has  a  right  to  the  reversion, 
he  has  not  a  right  to  the  possession,  may  diange  the  nature  of 
the  fund.  When  General  PtdUney  made  his  will,  nobody  could  claim 
the  trust-fund.  Guidott  and  Gntdott  supposes  the  election  might  be 
by  the  husband,  who  had  no  right  to  the  possession.  It  is  to  be  col- 
lected from  the  cases,  as  the  general  opinion,  that  the  person  who  has 
die  ultimate  remainder  may  elect,  to  make  it  either  real  or  personal, 
and  that  the  intention  is  to  be  collected  from  circumstances  in  this, 
as  in  other  cases.  Lord  Bath,  or  Lord  Bath's  father,  changine  the 
nature  of  the  property,  would  bind  those  who  took  after  them.  If  the 
oltiiaate  owner,  though  he  has  no  right  to  the  possession,  can  change 
ic  into  money,  then  the  question  is,  Aether  it  was  not  treated  as  money 
hfhord  Bath  or  General  Puheney.  It  is  an  undoubted  fact,  that 
Wrington  was  purchased  with  the  trust-money,  and,  as  long  as  it  was 
of  importance  to  distinguish  the  property.  Lord-  Bath  meant  Wrmzton 
to  ^  in  satisfaction ;  after  that,  he  could  not  look  upon  any  01  his 
money  as  real  estate.  Then,  as  to  the  words  in  the  will  relating  to 
^  lands  to  be  purchased  with  trust-money,'*  it  is  in  proof,  that  there 
was  other  trust-money,  under  the  will  of  Sir  WUliam  Pidteneyy  and 
this  is  strong  to  shew  his  intent  to  give  nothing  as  land  which  was  noS 
land.  Then,  there  is  an  end  of  the  question  between  us,*  for  there 
WIS  such  a  change  that  it  would  go  to  the  eeneral  legatee,  v  When 
General  PuUeney  changed  the  securities  into  his  own  name,  could  he 
bare  any  idea  tliat  part  of  them  were  land,  and  would  go  to  his  heir 
at  law  ?  He  then  makes  the  will  before  stated,  mentioning  all  his  real 
estate,  with  the  counties  in  which  the  respective  parts  lay,  and  gives 
the  securities  to  be  laid  out  for  the  use  or  Lord  Darlingtauy  &c.  could 
he  imagine  that  any  part  of  that  was  to  go  to  his  heir,,  in  quality  of 
heir?  It  is  improbable,  that  he  meant  to  die  intestate,  as  to  aw  part 
of  his  property.  This  question  was  before  this  Court,  on  a  former 
occasion,  when  the  opinion  of  the  Lord  Chancellor  (Bathurst),  Lord 
Chief  Justice  (De  Grey)  of  the  Common  Pleas,  and  Mr.  Baron  £yr^, 
was,  that  he  did  not  mean  to  die  intestate,  as  to  any  thing.  (3)  The  [*]  r  a^SI  1 
circuiBstance  of  his  giving  Mrs.  PuUeney  2000/.  makes  it  improbable 
that  he  had  any  idea  Oiat  she  would  be  immediately  entitled  to*  23,000^; 
for  he  could  not  think  that,  in  that  case,  they  would  want  an  immediate 
simply.  So  long  as  Lord  PuUeney  lived,  who  might  claim  an  estate- 
kau  in  the  Ian£,  Lord  Bath  intended  Wrington  as  a  satisfaction.— 
Si^posing  this  did  not  appear  to  be  the  intention  of  the  parties,  it 
would  remain  a  question,  whether  Mrs.  PuUeney  can  claim  this  as 
land.  She  claims  as  standing  in  the  place  of  General  PuUeney.  She 
has  the  trust-money,  for  she  ha9  the  Wrington  estate ;  can  she  claim 
cKe  trust-money,  when  she  has  the  estate,  under  the  ancestor  how 
cottid  dispose  of  it?     Lechmere  v.  Lechmere,    Wilcockt  v.   WUcockst 

(5)  Sw  in  Bmehd^g  ?.  HhuMife,  3  V«i.  521.  S29,  SSO.  snd  in  Ihucg  ▼.  Dmitm, 
6Ysi.d99,40<^401. 
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2Vern.558.    Ar  to  this  estate  ffot  going  in  satisfaction,  becaiue  it^ift 
not  in  fee,  that  is  a  question  frequently  agitated,  with  respect  lb  satis- 
faction, but  is  of  no  weight  here ;  because  General  PuUeney  had  a  right 
to  give  it  her  under  what  limitations  he  pleased,  or  might  have  given 
it  away  from  her. 

Mr.  Kenyon  (on  the  same  side.) — It  was  never  meant  to  be  con* 
troverted  on  our  part,  that  money  once  impressed  with  the  character 
of  land,   must  continue  to  be  considered  as  land;  but  it  became  a* 

Question,  who  might  elect  to  make  the  subject  either  land  or  money* 
}o  authority  has  been  cited  to  prove  that  it  must  be  the  .  absolute 
owner.  The  cases  prove  otherwise,  especially  lAngen  v.  Satora^t  (as 
reported  1  Wms.  where  Lord  Bathurstf  in  the  case  of  Errington  v* 
Brouehtoiiy  said  it  was  more  accurate  than  in  any  of  the  other  bookSy) 
fbr  there  it  was  held  that  the  husband  could  elect  against  the  heir  at 
law,  although  he  was  not  absolute  owner.  With  respect  to  congrui^^ 
the  gentlemen  have  no  better  luck.  It  is  said  to  be  incongruous,  that 
the  same  property  should  be  real  in  some  hands,-  and  chattel  in  others. 
But  nothing  is  more  common,  in  marriage-settlements,  than,  after  an 
estate-tail,  to  raise  terms  which  may  be  either  real  or  chattel  property. 
Then,  as  to  the  other  question,  whether  Lord  BatK  or  General  Pul~ 
imeyy  have  elected,  to  make  this  personal  property.  With  respect  to  the 
will  of  General  Pulteneyy  it  is  in  evidence,  by  Mr.  Garden^  that,  upon  the 
death  of  Lofd  Bath^  he  drew  up  (for  the  use  of  the  General)  a  state  of 
his  property,  and  in  that  account  all  that  was  personal  then, -and  that 
can  be  claimed,  as  part  of  this  was  stated  as  personal  property.  (3)  The 
General  acted  in  making  his  will  upon  that  representation  of  his  pro- 
perty. This  [*]  affords  at  least  a  strong  presumption.  Mr.  Attorney^ 
General  said,  there  must  be  a  clear  act  of  election.  '  I  shall  on  anothef^ 
head  cite  a  case,  to  shew  that  a  presumption  is  sufficient  to  turn  the 
scale.  The  question  of  satisfaction  was  not  determined  upon  the 
former  occasion.  The  property  which  we  say  should  go  in  satisfaction, 
is  property  now  in  the  possession  of  Mrs.  PuUenei/,  and  bought  with 
the  trust-money.  Suppose  he  had  lefl  no  other  fund,  would  not  the 
land  have  been  liable  ?  In  Bennet  v.  Mayhew^  where  a  steward  had 
laid  out  monies  remitted  to  him,  in  purchases  of  land  in  his  own  name. 
Lord  Hardxvicke  thought  the  property  so  purchased  liable ;  and  that 
the  steward  should  be  presumed  to  have  meant  to  do  the  just  and 
honest  thing.  Whether  the  purchase,  in  this  case,  was  made  with  the 
trust-money,  will  appear  from  Lord  Batk*B  accounts.  During  the  life 
of  Lord  Pukeneyy  he  treated  the  Wrington  estate  as  purchased  with 
trust-money.  (3)  In  the  case  of  Deacon  v.  Smithy  S  Atk.  323.  there  was  a 
covenant  to  'purchase  lands  and  settle  them,  the  party  afterwards  pur- 
chased lands;  Lord  Hardwicke  said,  many  cases  had  gone  upon  a 
strong  presumption,  and  held  the  lands  to  be  bound  by  the  articles.  A 
strong  presumption  that  Lord  Bath  intended  this  estate  to  be  a  satis* 
faction,  arises  from  his  having  set  this  aside  as  a  particular  fund  for  the 
purpose.  He  did  not  intend  to  die  intestate,  as  to  any  part  of  his 
property. 

Lord  Chancellor. —  Do  you  contend  that.  Lord  Bath  could  make  this 
disposition  ?  Lingen  v.  Sawray  seems  to  apply  to  General  Ptdteney^ 
not  to  Lord  Bath, 

Mr.  Mansfield.  —  There  is  no  possible  difference,  but  that  the  wife 
might  have  a  posthumous  son. 

Mr.  Lee  (on  the  same  side.)  —  None  of  the  gentlemen  have  cited  a 
case  to  shew  that  a  person  having  the  ultimate  remainder  in  fee  may 
not  elect,  notwithstanding  the  possible  intermediate  limitations.     Mr* 


(3)   ride  3  Vet.  cjjl.  5C9,  550. ;  6  Vet.  399,  400,  40a< 
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llwming  seemedjito  8ay»  it  must  be  by  sopie  specific  act.  This  doc*, 
trtney  if  not  contrary  to  the  other  cases,  is  so  to  what  was  laid  down  in 
Ungen  v.  Sotvray^  where  the  single  point  is  said  to  be  whether  the 
party  intended  to  devise,  and  seems  to  prove,  that  wherever  the  judge 
can  find  that  the  party  meant  to  give  it  as  money,  it  must  be  construed 
80  to  be ;  and  the  same  opinion  is  laid  down  in  Edwards  v.  Lady  Warwick. 
The  only  [*]  question  then  is,  whether  General  PuUeney  mtended  to 
give  this  as  money.  General  PuUeney  %  will  is  not  such  an  one,  of 
'  which  it  can, be  farmed  that  he  was  careless— Mr.  Garden* %  evidence 
is  very  material ;  he  included  this  under  the  denomination  of  personal 
estate.  General  PuUeney  gives  all  his  real  estates  in  Middlesex^  &c. 
(enumerating  the  counties)  as  real  estate,  copying  from  Garden*B  paper ; 
then  he  meant  to  give  nothing  else  as  real  estate.  Then  he  gives  his 
persona]  estate,  all  his  money,  securities  of  money,  goods,  chattels,  in 
such  a  way,  that  if  this  was  the  subject  of  the  devise,  the  decree  is  right> 
and  my  client  must  recover.  If  he  knew  this  was  stated  as  personal 
estate,  and  meant  to  give  his  personal  estate,  there  can  be  no  doubt.  (3)  If 
it  were  possible  for  tlie  gentlemen  to  contend,  that  there  must  be  some 
prior  act  to  change  the  nature  of  the  property,  it  would  be  great 
^ound ;  but  there  is  no  foundation  for  that,  in  any  case  that  I  have 
&>uncl.    It  is  impossible  there  can  be  a  clearer  case  of  intention. 

Mr.  Attorney  General  (in  reply.)  —  It  is  very  possible  to  reduce  tlie 
argument,  upon  tliis  subject,  within  a  much  smaller  scope.  Had  this 
case  stood  upon  Lord  BatVB  will,  I  think  there  could  be  no  doubt  that 
Greneral  PuUeney  would  have  been  entitled  to  this,  either  under  the 
general  words  or  devise,  as  in  Guidott  v.  Guidott,  or  as  money  to  be 
laid  out  in  land.  Then  it  rests  upon  the  acts,  or  the  will,  of  Gener^ 
PuUeney.  I  admit  that  it  was  in  the  power  of  General  Puiteney  to  say 
of  this, — let  it  be  land,  or  let  it  be  money.  But  if  there  was  no  act 
done  to  shew  what  the  intent  was,  with  respect  to  the  changing  the 
nature  of  this  property,  the  Court  will  expect  as  great  certainty  to 
disinherit  an  heir  in  this  case,  as  in  every  other.  Mrs.  PuUeney  takes 
nothing  under  General  Pidteneys  will)  and  therefore,  as  heir  at  laW| 
she  has  a  right  to  every  thing  tne  ancestor  has  not  so  devised  as  to  bar 
her  claim.  The  question  has  been  raised,  whether  a  person  who  could 
not  dispose  of  the  subject  in  his  lifetime  as  money,  can,  by  his  will, 
alter  the  nature  of  the  property.  In  Lingen  v.  Spwray,  the  question 
was,  whether  words  generally  descriptive  of  personal  property  could 
pass  a  species  of  real  property,  as  the  words  lands  and  real  estate  will 
pass  leaseholds,  though  they  are  words  to  pass  real  estate.  The  Court 
iQ  that  case  only  wants  to  know  what  the  testator  meant  to  do.  It  is 
only  a  confirmation  of  Guidott  v.  Guidott^  that,  under  a  devise  of  real 
estate  [*]  in  certain  places,  trust-money  to  be  laid  out  in  land,  which 
has  no  locality,  will  pass.  The  other  proposition  is,  that  words  to  pass 
personal  property  Will  pass  certain  sorts  of  real,  under  a  modification. 
How  the  question  would  have  stood  between  an  heir  at  law,  and  a 
per^nal  representative,  cannot  be  collected. 

Lord  Chancellor*  —  If  the  securities  had  been  all  changed,  it  would 
have  been  iqconsistent  not  to  have  given  all. 

Mr.  Attorney  General,  —  The  proposition,  for  which  this  case  was 
cited,  that  a  person,  not  having  an  absolute  interest,  may  change  the 
nature  of  the  property,  is  not  proved  by  it.  The  doctrine  will  be  more 
consistent,  that  a  person  having  only  a  reversionary  interest,  cannot 
dispose  of  it  as  personal  property.  He  may  undoi]l)tedly  direct  it  to 
he  sold,  and  the  money  distributed ;  but  we.  contend  that  he  can  cmly 
do  80  under  the  same  qualifications  as  if  he  was  disposing  of  land.    In 
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cobfiideruig  that  pobt,  one  is  led  te  consider  what  interests  woold 
upon  intestacy.    If  one  seised  of  real  estate  articles  to  sell  it,  the 
estate  descends  to  the  heir,  though  the  price  ffoes  to  the  persoi 
representative ;  so,  where  one  has  articled  to  purchase  land,  the  moo 
goes  to  his  executor,  though  the  land  belongs  to  his  heir.     So  wh 
teal  property  ^oes  to  the  executor,  nominatimt  he  must  take  it  as  i 
property*    It  is  sufficient,  for  the  determination  of  this  case,  to  j 
with  tlie  gentlemen,  that  a  person  so  circumstanced  -may  do  it,  but 
must  shew  his  intention  so  to  do.    As  to  Lord  Baih^  he  had  abando:^}^ 
the  intent  of  turning  it  into  land,  and  had  no  such  intention  whei^    j^ 
made  his  will ;  he  gave  all  his  real  estate  to  his  heir  at  law,  and  al^  ^ 
personal  to  his  next  of  kin.    General  PuUeney^  therefore,  took  it  a$h 
then  stood,  that  is,  as  real  estate.    Then  the  single  questicm  is,  whetfter 
General  PuUeney  had  made  any  alteration  in  it.    It  is  contended  tftst 
something  less  than  a  clear  intent  will  do,  and  this  is  argued  fVom 
Deacon  and  Smithy  but  it  is  not  proved,  by  that  case,  that  less  thsn  9^ 
clear  intention  will  disinherit  an  heir  at  law.  That  is  a  case  of  a  covensn^ 
to  convey  or  settle :  Lord  Hardtoicke,  however,  thought  the  purchase^ 
should  be  held  to  be  made  with  a  view  to  the  covenant.  But  I  soould  nt    ^ 
be  under  great  difficulty  if  I  were  to  admit  that  something  less  than 
clear  intent  would  do.    If  a  man  in  a  will  omits  any  thing,  he  di< 
hitestate,  whether  he  intended  so  to  do  or  not.    General  PuUeny ' 
in  [*3  fact,  oied  intestate ;  all  his  devise  of  real  estate  is  locaL 
estate  in  London^  ana  the  shares  of  the  Siqffbrdshire  navigation, 
not  devised,  and  have  passed  to  Mrs.  PuUeney  as  heir  at  Taw. 
view  of  Garden's  pi4>er  was  only  to  shew  General  Pulteney  Ae  incoDh^v 
The  description  used  there  is  not  ingrafted  into  the  will.  (3)    Hie 
in  London  is  the  first  article  in  that  account,  but  makes  no  part  of 
will. .  It  is  necessary,  in  order  to  take  away  the  interest  of  the  heir 
law,  to  produce  evidence  of  acts  of  General  Pulteney  to  shew  an  intc 
so  to  do ;  without  the  testator's  marking  such  intent,  it  must  contiimaiv 
land.    There  is  no  expression  in  the  will,  that  specifically,  or  in  9my 
way,  marks  out  this  particular  property.    It  would  oe  impossible,  un<lcr 
this  reasoning,  there  should  be  a  case  where  a  man  hadT  this  sort  of 
property,  even  without  knowing  it,  that  it  woukl  not  pass. 

Mr.  Kenvon.'^lt  is  admitted  by  their  own  -bill)  that  General  AA 
teneu  had  changed  all  the  securities  into  his  own  name. 

Mr.  Attorney  General*  —  It  did  not  occur  to  me,  that  any  arguniest 
could  arise  from  an  act  usually  done  by  all  trustees. 

Lord  Chancellor* -^ThiB  case  is,  in  some  respects,  a  singular  one;  it 
differs  from  the  case  where  the  testator  has  no  interest  in  Uie  fund,  bot 
the  use  of  it ;  ^ere  he  must  describe  it  by  the  proper  descriptkm  of 
the  fund.  But  where  the  testator  has  the  possession  of  the  fund,  if 
there  were  no  cases  upon  the  subject,  I  should  think  there  could  be  no 
doubt  as  between  the  tieir  and  the  personal  representative.'  The  cir- 
cumstance of  money  being  possessed  a  great  length  of  time,  and  not 
laid  out,  would  be  a  circumstance  to  prevent  an  heir,  who  was  a  volun- 
teer, from  taking  against  the  executor.  But  the  cases  seem  to  have 
gone  to  the  length  of  this  position,  that  the  testator  must  have  sbevD 
an  intent  to  exonerate  tne  fund  from  Uie  real  uses.  Then  the 
question  must  be,  whether,  in  this  case,  the  testator  has  shewn  iB 
intention  so  to  exonerate  the  fund  t  I  see  little  reason  to  doubt  that  it 
may  be  conveyed  as  money,  and  the  heir  not  take.  The  disporition  of 
it,  in  the  nature  of  a  le^cy,  would  exonerate  it  of  the  uses.  The  next 
case  is  where  no  specie  part  of  the  testator's  personid  ^mpetPji  if 
liable  to  the  fund,  and  it  stands  merely  the  same  as  a  covenant.  lW 
the  question  will  be,  whether  he  has  so  pointedly  disposed  of  every 
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thinff  as  carry  it  from  the  [*]  fund.    Suppose  he  had  bequeathed,  the         178S. 
stocks,  leaving  other  property,  the  claim  must  have  gone  from  the  .    n  ■■ ;  ■■  / 
stocks  to  the  other  property.    Here  he  has  taken  more  general  words,      Poltskxt 
the  question  is,  whether  he  has  expressed  them   so  fully  as  to  clear         agahut 
the  property  f^pra  the  uses.     The  case  of  Lingen  v.  Sowrav  seems  as     i>A»LiiroTMf. 
fully  reported  as  it  can  be,  from  the  Register's  book.    I  shall  take  time      [  *2^  J 
to  look  into  the  cases. 

The  cause  stood  over,  and  this  day  Lord  Chancellor  gave  judgment. 

Lord  Chancellor.  ~The  question  relative  to  this  sum  of  23,488/.  i8> 
whether  it  is  to  be  considered  as  real,  or  personal,  property ;  if  it  is 
real  estate,  it  is  not  disposed  of  by  the  will  of  Harry  Pulteney^  eo 
nomine^  which  he  has  done,  if  it  is  to  be  considered  as  personal  estate. 
If  he  meant  to  give  it  as  personal  estate,  it  will  be  sufficient,  it  must 
^o  as  such;  and  I  hardly  know  any  thing  that  is  not  sufficient  to 
i^ew  such  an  intention.  General  Puiteneys  will  gives  his  real  estate 
by  local  descriptions,  so  that  he  had  it  not  in  his  contemplation  to 
include  these  sums  in  that  devise.  Some  stress  has  been  lata  upon  his 
giving  securities  for  money ;  there  seems  an  anxiety  in  the  will  to 
express  his  intention  of  giving  all  his  personal  estate.  It  was  argued 
that  evidence  dehors  the  will  ought  not  to  be  admitted  to  weigh  in  the 
construction  of  it,  but  the  question  did  not  turn  upon  his  will.  The 
question  principally  is,  what  presumption  arises  as  to  his  intention, 
from  the  acts  he  has  done.  Harry  Pulteneu,  at  the  time  of  his  death, 
was  as  absolute  an  owner  of  this  fund  as  coufd  possibly  be.  The  question 
is,  what  the  law  has  said  on  this  subject ;  I  confess,  I  have  found  it  a 
matter  of  considerable  difficulty  to  find  the  opinion  of  judges  upon  the 
subject;  but  the  opinion  in  Chichester  v.  Bickerstqff' {9)f  (2  Vem.  295.) 
is,  I  think,  the  right  opinion,  notwithstanding  Lechmere  v.  Lechmere 
^Forrest  80.)  [§0.]  It  is  clear,  that  had  this  been  a  fund  outstanding 
m  trustees,  and  it  had  been  necessary  to  come  hither,  in  order  to  obtain 
it;  the  money,  when  obtained,  would  have  been  personal  property. 
And  so  it  would  also,  if  the  trustees  paid  it  without  suit.  This  is  sup- 
TMMinff  the  estate,  when  purchased,  would  be  a  fee-simple,  for  it  womd 
be  omerwise  in  case  of  its  bein^  an  estate-tail.  It  is  agreed,  on  all 
hands,  that  it  would  pass  by  a  will  unattested  by  witnesses,  and  in  the 
case  of  Edwards  against  Lady  Wanoick  (2  Wms.  1 71 .)  it  was  said  a  parol 
direction  [*]  would  do.  These  cases  have  surrounded  the  point.  I  [  *337  ] 
have  no  doubt,  upon  all  the  cases,  that  the  slightest  intention  to  take  it 
as  money  would  make  it  so.  In  Kettlehy  v.  Atvoood^  1  Vem.  298. 
determined  for  the  administratrix,  and  reversed  by  Lord  Jeffries^ 
1  Vem.  471  •  the  first  doubt  arose,  and  the  reversal  proceeded  upon  the 
cant  expression,  that  in  equity  what  is  to  be  done  is  considered  as  done. 
Either  that  idea  should  have  been  carried  fully  out,  or  it  should  have 
been  abandoned.  I  think  it  should  have  been  the  latter.  The  matter 
is  only  in  action,  and  the  party  has  a  right  to  have  it  applied  as  he 
thinks  proper.  If  A.  B,  has  20,000/.  to  be  laid  out  in  land  for  his  use, 
he  has  nobody  to  sue  ;  the  right  and  the  thing  centering  in  one  person, 
the  action  is  extinguished.  This  point  was  much  considered,  in  the 
4ime  of  James  the  First,  with  respect  to  the  debtor  being  made 
mtecutor,  and  it  was  deterniined,  on  the  good  sense  of  the  case,  that 
the  rule  did  not  apply,  on  account  of  the  rights  of  the  creditors ;  but 
if  there  is  no  legal  or  equitable  title  out  against  the  party  who  is  in 
possession  of  the  fund«  there  the  rule  does  'apply,  and  the  heir  cannot 
say  there  was  an  use  for  him.  The  first  cases  were,  that  cited  2  Vem; 
55*  as  founded  on  a  general  rule  (Lawrence  t.  Beverlu)^  and  Scudaniore 
V.  ScudamorCf    Pre.  Ch.  543.  and   then    WhitvoiM  v.  JermiUf  cited 


(9]  Ste  soBM  dbmrra»kni%  ^  ChkhetUr  v.  Biehtrtiaff'f  founded  on  an  examinstaon  of 
tfi«  rseordt  in  the  Tower,  in  the  siwunmit  in  Dom.  Freci  7  Bfa  F.  C  554. 
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2  Vera*  58*  but  no  particular  rule  can  be  drawn  from  them.  Then  came 
Kettleby  ¥•  Atwood^  there  the  fund  was  not  in  the  hands  of  the  party 
who  had  a  right  to  the  money ;  Lord  Guildford  thought  the  wife,  having 
an  estate  for  life,  had  a  right  to  call  for  the  money.  Lord  Juries 
reversed  it,  only  citing  Lawrence  v.  Beverii^^  2  Keble,  841.;  cited 
2  Vem.  SB.  Next  came  Chichester  v.  Bickerstaff',  2  Verh.  295.  Lord 
Somers  said  the  money  had  been  bound  by  the  articles,  but  that  whilst 
it  remains  money,  it  shall  be  part  of  the  personal  estate  of  the  person 
who  might  have  aliened  the  land  (10);  afterwards  was  Sweetapplev. 
BindoUf  2  Vem.  586. '  It  was  cited  as  governing  this  case,  but  there 
is  nothing  in  it  conformable  to  the  case  before  Lord  Somers,  In  Lingen 
V.  Sotoray^  1  Wms.  172. 176.  some  parts  were  to  go  as  land,  some  as 
money,  according  to  the  acts  done,  Lechmere  v.  Lechmercy  Forrest.  80. 
and  15. ;  Viner,  40. ;  Knights  v.  Atkynsy  2  Vem.  20.  the  question  was 
as  to  the  remainder  in  fee,  the  money  was  not  in  the  hands  of  the  hus- 
band, Disher  v.  Disher,  1  Wms.  204-. ;  Chaplin  v.  Horner^  I  Wms.  488. 
it  was  upon  a  marriage-settlement,  but  there  the  money  was  not  in  the 
father's  [*]  possession.  If  the  case  had  come  before  me,  without  the 
pressure  of  great  names,  I  should  not  have  decided  it  so ;  the  best  wa\r 
would  have  been  to  have  taken  it  us  money,  Hancock  v.  Hancock^ 

1  Vera.  605.  In  Edwards  v.  Lady  Wartoick,  2  Wms.  17L  the  money 
vested  in  the  hands  of  the  trustees.    I  omitted  Lancy  v.  Fairchildy 

2  Vera.  101.;  Symons  v.  RuUery  2  Vera.  227.  I  think  Huichins  was 
right.  In  Oldham  v.  Hughesy  2  Atk.  452.  the  husband  claimed,  in 
opposition  ,to  his  own  agreement,  to  lay  it  out  in  land.  Guidatt  v. 
Guidoity  8  Atk.  254.  does  not  apply ;  the  money  was  in  the  hands  of  the 
receiver,  Bowes  v.  Lord  Shrewsouryy  5  Brown's  Parlt.  Cases,  269.(11) 
In  Cunningham  v.  Moody  (12),  the  question  was,  whether  payment  of  the 
money  to  tenant  in  taU,  with  remainder  in  fee,  was  a  good  payment ; 
held  not  so.  It  was  looked  upon,  by  counsel,  to  be  very  much  m  point 
to  the  present  case ;  but  as  to  the  money  being  paid  to  tenant  in  tail^ 
with  rev.ersion  to  herself  in  fee,  the  Reporter  must  have  mistaken  the 
expression.  (18)  The  use  that  I  make  of  these  cases,  notwithstanding 
the  dicta  they  contain,  is  this,  that  where  a  sum  of  money  is  in  the 
hands  of  one,  without  any  other  use  but  for  himself,  it  will  be  money, 
and  the  heir  cannot  claim ;  like  the  case  of  Chichester  v.  Bickersta^y 
against  which  I  think  there  is  no  judgment,  though  there  are  a  number 
of  opinions.  (14)  I  know  no  better  authority  than  that  case.  But> 
whether  that  is  clearly  so  or  not,  circumstances  of  demeanour  in  th^ 
person  (even  though  slight)  will  be  sufficient  to  decide  it :  a  very  little 
would  do:  receiving  it  from  the  trastees,  there  is  no  doubt  would  be 
sufficient.  Lord  Bath  did  receive  it,  he  had  it  in  his  hands.  (15)  Suppose 
he  had  it  by  way  of  covenant :  otherwise,  where  would  there  be  an 
end  ?  If  he  kept  it,  subject  to  a  covenant  to  lay  it  out  for  50  years, 
should  the  heir  come  for  it,  at  the  end  of  that  term  ?  It  would  lead  to 
infinite  inconveniences.  I  am  of  opinion  with  I^ord  Bathursty  that  the 
mone^,  under  the  circumstances,  continued  money,  and  that  the  bill 
was  nghtly  dismissed.  Decree  affirmed.  (16) 

(10)  Vide  per  Lcfd  TkurUuh  antea  in  the  preceding  page,  and  the  refercnoein  the 


;il)  5  Bro.  P.  C.  144.  Svo.  ed. 

'l2^  1  Vefc  174.  176. 

^15;  llieieason  upon  wfaidi  Lord  Hiardwkie  went  was,  tfaatalthoi]^  she  w  fwmm 
ia  tsfl,  with  the  retenion  fai  fee,  yet  she  was  afeme  cntert:  and,  not  bemg  «ia  jivv,  aha 
caold  not  elect  to  have  it  considered  as  money,  without  being  privatdy  eTamined. 

(i4)  Vkk  7  Bro.  P.  C.  554. 

(15)  See  upon  this  in  JSRncAo^T.  JffmcAci^  SYes.  521.  529,  53a-  Etper  Lofd  JB^ 
Jofi  C.inZ>nicev.  Denitony  6  Ves.  399,  400,  401. 

(16}  And  afterwardsin  Dom.  Fkroc.  5  ATvy,  1796.  7  Bm.  P.  C  5J0.  8fa  ad. 
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[Reg.  Lib.  1782.  A.  fol.  611.]  l^t.tf''^' 

This  cause  stood  for  judgment. 

Lord  ChanceUoTn 

Tl  ETWEEN  the  years  1755  and  1760,  Hoi^h  and  Spencer,  the  testators  1°  « long  tm. 
-^  of  the  present  plaintiff  and  defendant,  had  been  in  trade  together,  ■f?l«l  partner- 
and  had  gotten  into  very  involved  circumstances.    Hough  died  in  1764>y  rendo^ni^ 
Spencer  in  1766*    The  accounts  were,  by  Spencer' %  neglect,  very  much  cate  by  the 
entangled.    One  BlachfordwaB  sent  to  India  to  settle  the  accounts,   neglect  of  a 
but  the  books  being  lost  or  in  confusion,  the  principal  light  he  could  P^^*  l>f  >bAU 
obtain  was  from  those  of  a  third  person  [a  Mx,  Bourchier,  deceased],   l»»veno"Jta«** 
who  had  dealt  with  both  ;  and  difficulties  still  remaining,   the  consider-  ^en^aeu    ^ 
ation  of  what  was  due  was  referred  to  a  Mr.  Hunter y  who  has  reported  a  tled.(i} 
sum  due ;  but  the  question  of  interest  was  reserved.     The  question  now 
is  merely  upon  the  mterest.     Spencers  representative  claims  9  per  cent. 
interest,  from  year  to  year,  upon  the  ground  that  the  books  were  so  made 
up.    But  I  think  no  such  interest  can  be  allowed ;  for  although,  where 
there  are  cro^s-accounts,  interest  is  as  fair  to  one  as  to  the  other,  yet  it 
is  not  fair  after  closing  the  trade.    Then  whether  he  shall  have  Indian 
interest.  —  If  accounts  are  regularly  made  up,  upon  Indian  transactions, 
they  ought  to  carry  such  interest  as  obtained  there  at  the  time  when 
the  transactions  passed.    But  in  this  case  I  am  against  them,  because 
no  account  was  made  up  —  no  demand  of  the  balance — and  it  was 
Spencer*h  fault  that  there  was  not —and  because  it  has  now  been  settled 
upon  conjecture.     This  objection  goes  to  the  giving  any  interest.   There 
are  no  settled  accounts,  on  which  to  go  ;  I  take  it  purely  on  the  account^ 
as  settled  by  Mr.  Hunter,    In  what  I  now  say,  I  do  not  proceed  on  the 
idea  that  the  Court  has  interest  in  its  discretion.    There  are  cases  of  ar- 
rears of  annuities,  where  the  Court  has  said  something  that  looks  like  a    ' 
latitude,  and  covered  itself  with  that  expression.    IV^  opinion  is,  that 
those  cases  will  afford  special  grounds,  upon  which  interest  is  de- 
mandable ;  I  take  it  nothing  but  what  arises  from  a  contract,  agreement, 
or  demand  of  a  debt,  can  give  rise  to  a  demand  of  interest,  and  this 
court,  in  these  cases,  follows  a  court  of  law.    The  decree  must  be 
therefore  for  payment  of  the  money  reported  due  by  Huntery  and  it 
must  be  referred  to  the  Master  to  enquire  into  the  value  of  rupees,  and 
reduce  them  into  sterling  money.  (1) 

(1)  Lofd  Tkurhw'ii  obwrvations  here  arc  probably  correct,  since  they  are  warranted 
by  tiie  fmcta  appearing  in  Reg.  Lib.  notwithstanding  an  inaccuracy  or  two  at  the  close  of 
tibe  report,  and  of  that  Jn  2  vol.  p.  <2.  when  the  matter  came  on  by  exceptions  to  the 
Master's  report.  The  original  bill  prayed  that  the  plaintiiTs,  as  the  personal  repre- 
lentatiTes,  in  India  and  Engjtandt  of  John  Sjtencer^  might  be  paid  the  sums  due  to  them 
In  that  right,  on  the  joint  taiding  and  private  India  accounts  between  J.  S,  and  Samuel ' 
Mought  deceased,  together  with  compound  Bombay  interest  on  the  respective  ntm$  of  money 
JO  £u  on  the  India  accounts,  out  of  the  personal  assets  of  the  said  S*  H.,  and  that  the 
defendants  might  admit  assets,  or  account,  &c.  Ilie  report  or  award  of  Mr.  Hunter 
.[dated  9  Jktu  1781]  is  set  out  in  Reg.  Lib.  verbaHmf  from  n^enoe  the  most  extraordi- 
nary lugligence  appeared  to  have  taken  place  on  the  part  of  Mr.  Spencer,  as  to  keeping 
books,  ortn  thort  any  aeamntt,  after  his  partner's  leaving  Indioy  in  1760,  although  regu- 
lar hooks  were  kept  up  to  that  period.  From  those  hooka  Hough  appeared  debtor  to  the 
joint  trade  in  54,158  rupees,  and  Spencer  creditor  1 12,374,  at  that  time.  Mr.  Hunter, 
ihMttan,  fippm  the  confused  fttate  of  the  accounts  ^/)lrr  that  time,  and  from  want  of  pro- 
per 
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1785«  P^  documentt,  madfl  out  the  account  aa  well  as  lie  could,  certifying  wvffil  miia  in  ni- 

pees  to  be  due  to  the  estate  of  4>efiMr,  on  diflhrcot  accounts,  **  wkk^  tnuf  mierat.** 

All  that  the  Court  did  on  this  occasion  was,  on  consent,  to  rafer  it  to  the  Maatcr  to 
Uke  an  account  of  wiiat  was  due  to  the  crediton  en  the  joint  trtuU  of  Hou^  and  Spencer 
for  their  debts,  and  to  order,  in  the  usual  manner,  that  the  Master  thouldxompute  in- 
terest on  such  of  their  debtsas  carried  interest,  aAer  such  rate  as  they  carried,  Ac. ;  and 
that  Mr.  Hunter  should  be  at  liberty  to  attend  the  Master,  and  rectify  a  nutftake  which 
all  parties  agreed  existed  in  his  report'  [but  which  is  not  stated  in  R.  L.]  Hie  Court 
then  directed  the  Master  to  enquire  **  what  was  the  value,  in  sterling  money,  of  the  ru- 
<*  pees  mentioned  in  Mr.  Hunter**  report,  at  the  time  ^  accounts  were  clooed  in  the 
**  said  report,  and  die  exhibits  referred  to  by  the  said  leport,*'  reserving  the  oonadanvion 
of  costs  and  further  directions. 

It  seems  the  reference  mentioned,  pott.  2  vol.  p.  2.  must  hare  been  eitbmfnemt  to  fhm 
decretal  order.  The  Master,  on  that  reference,  dUaOwed  til  interett  upon  tho  aumt  aa- 
certained  hj  Mr.  JfurUer  (agreeably  to  the  opinioki  of  that  gentJanan,  and  the  wmiiiiwua 
of  die  Lord  Chancellor  n^'  tuprd).  Upon  an  exception  taLan  to  te  Martor^a  report  on 
that  ground^  hit  report  vhu  amfirmed,  and  the  exception  mmr%MU  Fi^  S.-C.  9  voL 
p.  2.  and  3.  .     « 


t  •MfO  ]      [•]  The  Marchioness  Dowager  of  Tweedale^        •  Piaintiff. 

[sth,  wtfv  The  Earl  of  Coventry»  Henky   Frederick  Thykne  Cah- 

i9£'Ab!^i7S8.  teret,    George  Thyijne,   Thomas  Tuyhne,    Frakcss 

and  28tfa  Hay,  an   Infant   (Grand-daugliter  of  the   PlaintifF),  and 

Afare*.  17S5.]  Others,            -            -            -            -              Defenilmt<(. 

■ 

(Reg.  Lib.  1782.  B.  fol.  400^) 

Sir  R.  W.  ^IR  Robert  Worsle^y  being  seised  in  fee  of  the  manors  of  Chilton  Can* 

■^^» "?  f*t,  ^  ifortfr,  and  Broum  Cand&ver^  and  of  other,  estates  in  Chilton  Can- 
^^^^g^^g^  demerit  and  elsewhere  in  the  county  of  Southampton^  and  being  also 
mortgaged  to  setsed  in  fee  of  estates  in  the  Isle  of  Wight^  borrowed  of  his  brother, 
a  conddetable  Henry  Worsley^  6000/.;  and  14th  Fehruar^^  17d6»  demised  part  of  the 
amount,  and  CanJover  estate  for  a  term  of  1000  years,  to  secure  that  sum.  He  after- 
f'^V^^^  wards,  in  1738,  made  a  further  mortgage  of  other  parts  of  that  estate  to 
andbebicaeiMd  ■^cure  800/.  Henry  Worsleyjwho  was  seised  of  a  freehold  house  in  ifilvr- 
for  life,  with  Hngton-streetj  and  possessed  of  considerable  personal  property,  by  his  will 
an  ultnnate  re-  in  the  same  year  17S8,  devised  all  his  real  estate,  and  also  the  residue 
mainder  or  re-  (after  legacies)  of  his  personal  estate,  to  trustees,  whom  he  made  his 
lS£r  ^^t^  executors  in  trust,  for  purposes  in  his  will,  and  directed  the  settlement 
in tail"to hin^  of  his  estates  on  his  brother  Sir  Robert  for  life,,  remainder  to  Thytme 
aelf,  (in  heir  at  Wordey  (son  of  Sir  Rohert\  for  life,  with  remainders  over  in  tail,  which 
law  to  his  bro- 
ther,) of  an  eitate  which  was  so  devised,  by  his  brother,  and  .  possessed  of  an  equal  interest  in  nwnejr* 
bequeathed  by  him  to  be  laid  out  in  lands,  devised  the  mortgaged'  lands  to  fereral  uses,  and  tnirr  tdia  to 
the  plaintiff  for  life,  remainder  to  her  sons  in  tail,  remain£r  to  her  daughters  aa  tenants  in  common. 
He  devised  the  estate  in  the  L  of  W.  to  [hit  executort,  as  (1)]  trustees  for  21  years,  among  oth^  usee  to 
pay  hb  bond  and  book  debts,  if  ms  personal  estate  should  not  be  sufficient,  and,  by  a  further  dauae,  to  pay 
ati  hit  debtt.  llus  trust  term,  [aner]  the  personal  estate,  shall  exonerate  the  mortgaged  estate^  Two 
other  <|uestions  were  agitated;  1st.  whether  the  reversion  in  the  brother's  estate,  (which  had  fallen  in 
ainoe  Sir  Jt.*s  death,)  was  assets  (2)  to  pay  his  debts :  2d.  as  to  the  interest  of  the  plaintiff,  arid  her  grand- 
daughter (the  daU^tcr  of  a  deceased  daughter)  in  the  devised  estates ;  which  were  not  determined,  (3) 

•    (1)  See  towards  the  end  of  the  judgment^  |)oi<.  2^. 

.  (2)  A  reversiotf  after  an  estate  tail  is  only  assets  when  it  comet  into  pottettion.  1  RolL 
Ab.  269.  (A)  pL  2. ;  Mildmay*%  case,  6  Rep.  42.  and  S.  P.  ibid.  58.  So  KHhwy.  Jtow- 
dm,  3Mod.255.;  Carth.  129 ;  JTmoHon  v.  CZarA«r,  2  Atfc.  204. ;  S.  C.  2  Cruise,  Dig. 
447,'  &C. ;  G^fard  v.  Borber,  before  Lord  Hatdvndce  C.  4  Vin.  Ab.  452,  455.  Ei  vide 
Mri  Sergeant  H^ilHamt**  elaborate  note  on  Jrffreton  v.  Morton,  2  Saunders'  Rep.*  8. 
•  (3)  It  aeemsfrom  Mr.  Broum's  M^.  Mbe,  pott.  248,  that  this  jpoint  wat  determimi  af- 
iarwards  by  the  Court  of  K.  3. 

were 
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were  Exhausted  by  the  death  of  the  late  Earl  GranvtUr  without  ittue, 
remainder  to  his  own  right  heirs ;  and  he  directed  his  personal  estate  to  be 
laid  out  in  the  purchase  of  lands,  to  be  settled  in  the  same  manner, ,  Henry 
Wordett  died  in  ITSQ,  and  Sir  Robert  Wordey  was  his  heir  at  law. 
Sir  iMert  JVarstey^  in  1741,  borrowed  22,0001*  of  the  trust-money,  and 
he  and  Thynne  Worsleu,  his  son,  charged  part  of  the  Candover  estate  with 
that  sum.  In  1742,  Sir  Robert  borrowed  a  farther  sum  of  8000/.  of  the 
trust-money,  and  he  and  his  son  jointly  charged  the  same  estate  with 
that  also.  Sir  Robert,  being  thus  seised  in  fee  of  the  Candover  estates, 
subject  to  the  mortgages  (which,  at  the  time  of  the  hearing  of  this  cause, 
were  by  some  means  reduced  [*]  to  HyOOO/.  being  also  seised  in  fee  of 
the  estates  in  the  Ide  of  Wight,  and  ha^in^  a  life  estate  in  the  freehold 
estates  of  Henry,  with  an  ultimate  remainder  or  rerersion  to  himself  in 
fee,  and  having  an  equivalent  interest  in  the  money  ordered  to  be  laid 
out  in  land,  on  the  4th  June,  1746,  made  his  will,  reciting  himself  to  be 
seised  of  the  estates  subject  to  incumbrances,  and  thereby  devised  the 
estates  in  Candover,  and  ebewhere  in  the  c(»unty  of  Southampton  (not  in 
the  Isle  of  Wight),  to  James  and  Robert  Worsley,  and  their  heirs,  in  trust 
by  lease,  mortgage,  sale,  or  &11  of  timber  to  raise  5000/.  for  his  erand- 
daughter,  lady  Frances  Carteret  (now  Marchioness  of  Tvoeedak,  the 
plaintiff).;  and,  subject  to  that  charge,  he  directed  the  trustees  to  stand 
seised  of  those  estates,  to  the  use  of  his  grandson  Robert  Lord  Carteret 
(afterwards  Earl  Granville)  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  his  first  and  other  sons  in  tail  male, 
remainder  to  the  plaintiff' Jbr  life,  remainder  to  trustees  to  preserve 
contingent  remainaers,  remainder  to  her  first  and  other  sons  in  tail  male, 
remainder  to  all  and  every  the  daughter  and  daughters  of  the  plaintiff^, 
lawfully  to  be  begotten,  as  tenants  in  common,  and  not  as  joint4enantSf 
and  in  defieiult  of  such  issue,  to  his  ovm  right  heirs.  And  he  devised  his 
estates  in  the  Isle  of  Wight,  to  James  and  Robert  Worsley,  and  William 
Pick,  for  21  years  (subject  to  a  charge  of  l2XM*per  annum,  to  his  wife 
for  life),  upon  the  trusts  in  his  will ;  and,  inter  alia,  out  of  the  rents  and 
profits,  to  Keep  the  mansion-house  at  Apledurcombe  in  repair ;  then  to  pay 
3O0l,per  annum  to  his  son's  wife  for  life,  in  exoneration  of  the  Candover 
estate,  and  several  other  annuities  to  the  amount  of  7 M,  per  annum  ;  and, 
after  payment  thereof,  to  pay  all  his  bond  and  book  debts,  in  casie  his  per- 
sonal estate  should  not  be  sufficient  to  pay  the  same,  and  also  all  his 
legacies  and  annuities,  which  he  should  give  by  his  will,  or  any  codicil ; 
and  subject  to  the  said  repairs,  debts,  &c.  and  after  deduction  pf  their 
costs  and  charges,  and  such  other  payments  as  they  should  make  to  the 
crown,  or  any  other  person,  by  virtue  or  in  pursuance  oiany  deed  by  him 
alone,  or  together  "with  his  son,  executed,  and  such  sums  as  by  cove- 
nant he  was  obliged,  or  by  custom  had  been  used,  to  allow  to  his  tenants 
for  repairs,  he  directed  his  trustees  to  account  for  all  the  residue  and  re- 
mainder of  the  rents,  issues,  and  profits  of  the  premises,  so  devised  tQ 
them  for  the  said  term,  to  his  cousins,  James  and  Robert  Worsley,  their 
executors,  administrators,  and  assiffns,  equally  to  be  divided  between 
them,  to  whom  he  gave  all  [*J  such  surplus  for  so  long  of  such  term  as 
they  should  respectively  live ;  and  after  the  death  of  either,  to  pay  his 
share  to  his  son,  and  others  of  the  family,  in  the  manner  therein  men- 
tioned ;  and  in  default  of  all  such  persons  to  pay  the  overplus,  during  the 
remain4er  of  the  said  term,  to  the  testator's  own  right  heurs,  and,  subject 
to  the  saijl  t^rm,  he  devised  the  Isle  of  Wi^ht  estate  in  strict  settlement. 
In  two  iOther  clauses  of  the  will|  he  recited  that  he  had  'directed  his 
trustees  to  pay  all  his  bond  and  book  debts ;  but  in  the  lad  clause  of  the 
trill  he  directed  them,  after  keeping  them  doton  the  interest  of  the  incum'" 
V  irancest 
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1783.  6'rances,  to  pay  all  his  debts;  annuities  and  legacies^  and  gave  (4)  the  exe* 
cutors  loot,  each  for  their  trouble,  and  declared  that  was  all  they  were 
to  have  for  their  executorship.  —  Sir  Robert  Worsleif  left  one  daughter 
(Thynncy  his  son,  having  died  in  his  life-time),  the  late  Countess  of  Gtan^ 
'oiUey  his  heir  at  law.  She  left  a  son,  Robert^  late  Earl  GranviOey  her 
heir  at  law.  Robert  Earl  Granville  filed  a  bill,  in  1767,  agahist  the 
plaintiff,  and  her  son  (since  deceased),  and  the  trustees  in  the  wills  of 
Sir  Robert  and  Henrt/  fVorsiey,  praying  that  the  estates  of  Sir  Robert 
Worsleyy  comprized  m  the  several  mortgages  to  Henry  JVorslry  and  his 
trustees,  and  subject  to  S900/.  of  the  plaintiff's  fortune  tnen  unpaid,  might 
be  sold,  and  the  money  due  on  the  incumbrances  paid.  On  tne  Sd  Jufyy 
1770,  a  decree  was  made  in  that  cause,  that  an  account  should  be  taken 
iof  the  several  incumbrances,  and  that  they  should  be  discharged  by  tale 
of  the  premises  comprized  in  the  mortgages,  and  further  directions  were 
reserved.  Some  proceedings  were  had  under  that  decree,  but  no  report 
was  made  of  the  incumbrances,  nor  were  the  premises  sold.  Robert 
Earl  Granville  died  in  1776,  and  by  his  will  devised  all  his  estates  to 
trustees,  in  trust  for  the  defendant  Henry  Frederick  Thynne  Carterety 
for  life,  with  remainder  to  the  defendant  George  Thynney  in  tail,  with 
remainder  to  the  defendant  Thomas.  Thynney  m  fee.  —  Lord  Viscount 
Weymouthy  the  Countess  Cotoper  and  Lord  Dysarty  are  his  heirs  at^tow. 

—  Robert  Earl  Granville  dying  without  issue,  the  Candover  estate  came 
to  the  plaintiff,  b^  virtue  of  the  limitations  in  Sir  Robert  Worsleys  will. 

—  She  had  mamed  the  late  Marquis  of  Tweedaley  by  whom  she  had 
issue,  one  daughter.  Lady  Catherine  Hay^  deceased,  leaving  issue,  hj 
her  marriage  with  WiUiam  Hay,  Esq.  the  defendant,  Frances  Hayy  the 
mfant.  On  the  30th  Aprily  1776,  Henry  Frederick  Thynne  CaHeret  filed 
a  supplemental  bill  and  bill  of  review,  to  carry  into  execution  the  de- 

[  •S^S  3  cree  of  theSdof  Jw/y,  1770,  The  plaintiff,  by  her  answer  to  that  [♦]bill, 
insisted  that  the  money  advanced  to  Sir  Robert  Wordeyy  upon  the  secu- 
rity of  the  Candover  estates,  being  his  debt,  and  being  also  secured  by 
his  bond,  his  personal  estate,  and  the  personal  estate  of  Henry  Wordevy 
to  be  laid  out  in  lands,  ought  to  exonerate  the  Candover  estate  from  the 
pa3rment  of  those  debts.  -»—  That  cause  came  on  to  be  heard,  when  the 
Court  gave  directions  relative  to  Earl  Granville's  will,  but  the  same  were 
declared  to  be  without  prejudice  to  the  question,  whether  the  decree  of 
1770  should  be  revived,  and  out  of  what  fund  the  17,000/.  mortgage- 
money  should  be  paid,  and  all  parties  were  to  have  leave  to  apply  from 
time  to  time.  After  this,  the  Marchioness  of  Ttvef(/a/e  filed  the  present 
bill*  whereby  she  prayed  that  the  17,000/.  mortgaee-money  and  mterest 
might  be  paid  out  of  the  personal  estate  of  Sir  Robert  Wordeyy  and  out 
of  the  rents  and  profits  or  the  estate  in  the  Isle  of  Wighty  devised  to 
trustees  for  21  years,  and  out  of  the  real  and  personal  esate  of  Henry 
Worsley  ;  all  the  limitations  in  his  will,  except  that  to  the  right  heirs, 
being  determined ;  and  that  the  estates  devised  to  her  might  be  ex- 
onerated, and  possession  delivered  up  to  her,  and  for  an  account  of  rents 
and  profits,  from  the  death  of  Robert  Earl  GranviUcy  and  for  an  account 
of  timber  cut  down  by  Robert  Earl  Granville,  and  satisfaction  for  the 
same  out  of  his  assets.  She  claiming  ^o  be  tenant  in  tail,  under  the  will 
of  Sir  Robert  fVorslevy  &c.  &c. 

Mr.  Ambler  (for  the  plaintiff.) — By  her  present  bill,  the  Marchioness 
of  Tvoeedale  prays  that  her  estate  may  be  exonerated  of  this  debt,  out  of 
three  funds.  1st.  Out  of  the  personal  estate  of  Sir  Robert;  as  to  the 
application  of  which,  as  far  as  at  will  go,  there  can  be  no  doubt. 
Sdiy.  Then  the  next  question  is,  as  to  the  trust-term  of  21  years,  on 

(4)  &  appointed  theSe  truttees  hit  aeciUorti  which  Lord  Thuriow  rdief^-^poD  towardi 
the  eiid  of  his  judgment,  pott*  SlGa 

the 
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the  Ide  of  W^hi  estate,  whether  th^t  is  assets.  —  The  tfust  under  St^         1-7B3> 
/lo6eH*s  will  it  ^a  paif  all  niy  ^on^  a;td^  book  tMrts  —  perhaps  these  wordU      v   ■■  y  ■■  '' 
^W'ould  not  make  that  trust-t^rm  liable  (5)-—  but  the  doabt  is  fully  cleared       Jwcedalb 
up  by  the  following  words  —  secured  by  deed  by  myself  alone  ^  or  Jointly         a/fqinst 
mik  my  son, —^  The  question  which  is  made,   is  whether  by  the  pre-       Coteotet, 
mises  he  meant  those  in  the  Isle  alone,  or  thpse  out  also,   as  he  had  men* . 
ttoned  that  the  Candover  estate  was  liable   to  those;  debts;  but  his 
direction  as  to  that  peculiar  estate  to  his  executors,  to  pay  all  they  should 
receiya  (except  their  own  legacies)  in  payment  of  his  debts,  cannot  be 
controlled  to  bond  and  book  debts.     He, meant  to  make  the  rents  and 
profits  of  that  estate  part  of  the  personalty,  and  subject  to  [*]  the  debts      [  *24<4>  ] 
to  which  the  personalty  was  subject.    Thirdly,  then  as  to  the  rever- 
iioD  (6)»  which  he  has  not  devised.     The  true  question  is,  whether  the 
revennon  of  Henrys  estate  is  assets  of  Sir  Robert,  and,:  being  undevised, 
is  assets  applicable  to  his  debts.    I  shall  consider  it  under  .Siree  heads ; 
First,  that  [thej  undevised  estate  is  to  be:applied  in  exoneration  of  that 
which  is  devised.     Secondly,  that  the  reversion  is  assets,  and  is  appli- 
cable to  his  debts,  if  he  has  not  shewn  an  intent  to  the  contrary*  (6) 
Thirdly,  that  he  has  not  expressed  any  such  other  intents    And  first,  as- 
to  the  general  question. —  At  law,  a  reversion  afler  ap  estate  for  life  is 
assets  {7)i  though  a  reversion  after  an  estate-tail  is  not,  because  the 
tenaotm  tall  may  cut  off  the  reversion,  6  Co.  58.  but,  in  this  Court,  a 
reversion  afVer  an. estate-tail  is  assets,  Kinaston  y^ Clark,  2  Atk.  2(H.  (6) 
It  is  somewhat  extraordinary  to  say,  at  law,  that  the  reversion,  after  tJie 
estate-tail  is  spent,  is  not  assets,  because  during  the  estate-tail  it  would 
only  be  assets  auahdo  acciderint ;  but  in  this  .Court  it  may  be  decreed  to 
be  sold,  or  if  tne  Court  would  not  do  that,  it  would  give  leave  to  apply ,^^ 
wbea  it  should  fall  in.    Lord  Hardwicke,  in  Kinaston  v.  Clark  (8),  says 
audi  a  reversion  is  assets.    Lord  Hardwicke  there  thought  the  devise  by 
the  son.  witlyn  the  statute,  and  that  the  reversion  was  assets  injuturo, 
and  said  this  Court  would  go  farther  than  the  court  of  law,  in  some  cases, 
18  io  treating  an  advowson  as  assets,  and  as  it  does  in  making  a  debtor 
axecator  liable  for  his  dej)t.     But  the  gentlemen  on  the  .other  side  mean 
to.  argue,  that,  aldiough  this  reversion  would  be  assets  of  Hejiry,  yet  it 
is  not  so  of  Sir  Robert,  on  the  principle  of  Lord  Coke,  I  Inst.  11.  6.  that 
be  who  daimeth  as  heir,  must  make  himself  heir  to  the  person  last  seised^ 
and' that  Sir  Robert  was  never  in  possession.     But  that  is  a  different 
question :  this  is  only  whether  this  reversion  was  not  subject  to  the  debts 
of  Sir  Robert,    Sir  Robert  had  an  estate  for  life,  and,  subject  to  iuter«i 
medi<lt4»  estates-tail,  he  was  seised  of  the  reversion.     Such  a  reversion 
would  i>e  bound  by  a  recognizance.    Kelloxv  v.  Rotoden,  Carth.  126.  — 
alsoS  Lav.  286.  — 1  Shower,  244.     Sir  Robert  could  have  released  or. 
^erised  this  reversion.  —  He  was  complete  owner  of  it.  —  It  was  within 
die  sti^'tes  of  bankrupts,  for  he  might  depart  with  it. —  So  it  was  too 
irithin  the  statute,  of  fraudulent  devises.    If  he  can  so  far  exercise  owner- 
si^,  iHky  should  it  not  be  assets  to  pay  his  debts?    Thi^  is  in  fact  i^ 
question  between  creditors  and  the  owner  of  the  estate,   for  though  the 
bill  is  brought  by  the  Marchioness,  it  is  the  same  [*]  as  if  it  was      [  *di5  ] 
teoottht  by  the  specialty  creditors,  and  if  the  biH  had  been  so  brought; 
the  Court  would  either  order  the  reversion  to  be  sold,  or  give  leave  for' 

(5)  Though  Lord  Thurlow  states  the  doubt  thus  admitted,  His  Lordship's  opinion  ia 
cnqoit.  that  his  thought  those  mere  words  might  he  sufficient.     See  po*i»  2Q6. 

(6)  See  tiie  lefierenoes  second  note  to  this  case,  antea,  2401  et  poiiea ;  from  whence  it 
'^ppmn  dear  that  it  is  not  assets  until  it  comes  into  possession. 

(7)  51^  V.  Pofier  (dttdpoOea  by  Mr.  Ambler,  p.  846.)  is  not  law.  Vide  post-  246; 
Me.  Seijsant  Williamt  note  to  Jeffreson  v.  Morton,  2  Soiunden*  Kep..  8.  ;  and  .Doe, 
t.  HiMlftm,in  C.  P.  3  Bos.  &P*65I.;  2  Cruise  Dig.  472,475. 

(S)  JTymiuton  ▼.  Ciariie,  9  Atk.  904.  and  2  Cruise  pi|;.  447.  from  a  MS.  Rep.  id  edit. 
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the  parties,  when  it  fell  in,  to  apply.  But  it  wfll  be  ajTmed  tlUtt  tUii 
doctrine  is  wrong,  and  that,  though  liable  to  the  debts  of  Henrys  it  was 
not  so  to  those  of  Sir  Robert ;  and  for  this  the^  will  cite  Kakto  and 
Rawdetiy  —  but  that  case  turned,  not  on  the  merits,  but  on  the  plead- 
ings only,  and  it  was  not  determined  that  it  was  not  assets  to  pay  the 
d&ts  of  die  son,  as  well  as  those  of  the  father.  In  Kintuton  v.  CXM, 
it  was  determined  that  the  reversion  was  assets  of  the  fkther,  although 
the  son  had  been  in  possession.  Dyer^  S68.  PL  46«  shdws  that  the  i^le 
in  Lord  CkAe  does  not  apply,  for  there  the  second  son  is  charged  as  Mr 
to  the  person  not  last  seised.  As  to  the  case  Cro.  Ou*.  151.^— BrcAe,  dt. 
assets  iy  descent^  19.  b*  where  he  says  such  a  reTersion  is  not  issseiSyiaddfe 
quare  tnde  (9),  and  says  it  has  been  determined  otherwise ;  and,  %lMe 
the  same  case  is  cited  m  Kellato  v.  Rotoden^  Lord  Holt  says,  that  case  ti 
not  law.  — Lord  Coket  on  warranty,  says  the  same  thiAff,  that  it  is 'aisM 
of  the  father.  From  the  case  hi2  Atkyns,  57.  GodohKin  against  ifMiff- 
doHf  it  appears  that  the  law  is  not  against  the  rule  of  this  Cbort.  Henffii 
estate,  except  the  house  in  Bnriin^on-street,  was  personal  estate.  If 
his  will  was  to  be  carried  into  execution,  by  a  decree  for  a  convi^anS^ 
the  limitations  must  be  to  Sir  Robert  for  lire,  with  remaindcM  over,  t^ 
ftiainder  to  the  right  heirs  of  Sir  Robert ;  but  a  disposition  to  a  personal 
own  right  heirs  is  tantamoimt  to  leavine  so  much  undisposed  cf^/^-^lMi/jf 
eould  not  have  taken  any  interest  by  the  conveyance,  ne  beliig  deiri^— 
Sd.  The  next  point  is,  wnether  Sir  Robert  has  shewn  that  the  estate  %Si 
to  go  cum  onere.  If  he  had  done  this,  all  I  have  said  would  ha^  bees 
out  of  the  case,  but  he  has  been  silent  upon  the  sid>ject.  He  has  ind 
that  the  estates,  in  and  out  of  the  Island^  are  liable  to  the  indlmibtaDMf; 
but  it  is  not  to  be  drawn  from  thence,  that  he  meant  the  estates  to  {# 
jcum  onere^  that  notice  is  not  taken  in  the  devising  part  of  the  wiD,'aM, 
under  the  circumstances  of  the  case,  cannot  make  it  go  cum  onere^  8  Wtlk 
d86.  Serle  v.  Si.  Eloy.  Sd*  As  to  the  third  point,  what  estate  iJdf 
J\veedale  takes :  she  must  take  at  least  an  estate  for  Jife,  ceitainly  it  'fc 

S'ven  over  to  the  sons  in  tail,  then  to  the  daughters  without  any  woidl  if 
nitation,  no  doubt  the  intent  must  be,  that  they  also  shoidd  Isle 
estates-tail.  The  Court  will  so  construe  the  words  as  to  eSectnate  die 
[  *8i(5  ]  intent,  1  Atk.432.  where  it  was  determined,  the  mother  took  [*]  «i 
astate-tail ;  for  if  she  died  without  son  or  daughter,  was  the  same  as  If 
she  died  without  issue,  as  issue  must  be  either  a  son  or  daughter. 

U^on  the  cause  coming  on  again  IStli  November,  Mr.  AnMtt  addled 
to  his  former  citations  Smith  v.  Purher^  2  Blackstcme^'a  'llepdrti, 
1230.(10) 

Lord  Chancdlor.^^ls  there  any  case  where  such  a'f^Meivion'MBl 
Out  to  be  assets  guando  acciderint  f 

Mr.  Ambier. — That  case  appears  to  be  the  same  as  thn,  Itor  lie 
tenant  for  life  there,  never  was  m  possesion  of  the  revermon. 

Lord  Chancellor.  —  The  argument  there  is  nbt  worlii  reading.  Ids 
fiot  believe  it  was  reported  by  Mr.  Justice  jB/acte(m^  (10),  flmeUe 

(9)  But  be  hai  abridge  the  Mjne  CMC  under  title  **  HeiStiKry  in  PMb,**  19.  WfMli^ 
0^  guart.  See  Mr.  ScijefeDt  WiUiams*  obtenratiom  on  thiip  ubisyprd,  died  in  "^ 
pneoecUng  noCcf ,  and  in  the  argument*  jmH.  956. 

(10)  The  deciuoH  inSmitk  ▼.  Parker  aeenos,  indeed,  of  no  authority f  but  it  alio  MB> 
^             Lora  Thurlow  was  not  warranted  in  the  doubt  above  eipreaocd,  m  to  ita  being  a-gnsiB' 

report  of  Mr.  J.  Btacksione  himaelf.  Mr.  Seijeant  wmiamt  compared  the  nport;«Ak 
the  paper  book  of  one  of  the  judges  who  determhied  it ;  wherefrom,  and  tnim  a^K** 
taken  by  that  Judge,  it  appears  to  be  correctly  stated  in  Mr.  J.  J^chttme**  Bc|«tti 
That  the  detcmUnation  there  has  been  held  wrongs  see  Mr.  Se^eant  IFiUftmu*  Dale,*^ 
tuprd,  and  Doe  t.  ffuiton,  3Bos.&  PulL  651.  The  Court  probably  was  not  ame  d 
Gifftard  ▼.  Bather,  4  Vin.  Ab.  452,  453.  which  had  been  detennined  hy  Loid  J9MM(ki 
Jo  1740.     Sue  Mr.  SerjeiUit  friftittmi*  note. 
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vonliiigtiit  Me«  aerer  came  into  Aosacceion.    It  was  therefore  not  a 
reTevion  after  an  ^state-tail,  but  after  an  estate  for  life  only. 

Mr.  Sdwyn  (on  the  same  side).  —  On  the  question,  whether  the 
rarernon  is  applicable,  the  case  in  Blaekstone  is  precisely  in  point. 
The  case  of  Kmastan  v.  Clark  is  there  cited :  but,  as  Your  Lordship 
daw  not  think  that  case  of  Smith  v.  Parker  is  to  be  argued  from,  I  must 
mrgaie  thu  case  as  if  that  had  never  been  determined.  Lands  descend* 
ing  in  fee-simple  must  be  assets  to  answer  all  such  debts  as  the  ancestor 
has  charged  upon  the  heir.  So  a  reversion  after  an  estate  for  life  is 
attw,  1  Lord  Ra3rm.  53.  It  is  said  to  have  been  determined  that  a 
TOfenion  after  an  estate-tail  is  not  assets;  but  the  only  case  cited  for 
tbat  doctrine,  both  in  Mildmays  case,  6  Co.  42.  a.  and  Brediman*a 
c«ey6  Co.58.  b.  is  Tei4tng  wad  Traffbrd,  12  &  13  Eliz.  which  is  no 
where  to  be  found.  I  admit  that  in  Lord  Coke*9  Institute  it  is  laid  down 
JM  law:  if  he  had  been  aware  of  any  case,  he  would  have  cited  it,  but 
lie  only  says  that  it  is  of  no  account  in  the  law.  It  is  true,  it  is  not  of 
suiy  present  valu^,  but  it  is  so  injuturoy  cam  acciderit.  Lord  Hardxvicke 
in  KhmiUm  v.  Clark  says,  that  to  say  it  is  not  assets  is  a  loose  and 
mearrect  expression.  In  practice  it  is  considered  as  being  of  value,  for 
the  Mr  cannot  plead  rierts  per  descent^  but  must  except  the  reversion, 
UI.  Eot.  1 18.  It  is  sufficient  to  make  it  assets  if  it  ever  may  become 
of  vahie ;  as  an  advowson  in  fee  in  gross,  which,  though  not  of  present 
viilae,  is  assets,  and  may  be  extended,  2  Stra.  879.  Robimon  and 
ollitrs,  creditors  of  Tange  [*]  against  Tonge^  affirmed  in  the  House  of 
JLords,  $  Brown's  ParC  Cases,  556.  (11);  Westfaling  v.  fVegtfaling, 
S  Atk.  460.  So  is  the  good-will  of  a  public-house.  So  in  money  to 
Jbe  laid  oat  in  land  where  the  party  will  be  tenant  in  tail,  the  Court 
j^rs,  he  shall  not  have  the  money,  in  order  that  the  remainder-man 
.«Miy  have  his  chance  of  the  party  dying  before  he  can  suffer  a  re* 
eovery.  This  shews  it  is  valuable,  and  if  so  it  must  be  assets,  the 
fmimjim  of  the  value  not  being  material.  But  it  is  insisted  that  though 
mmetB  of  Hetmfy  it  was  not  so  of  Sir  Robert.  —  I  can  find  no  case  on  the 
■object  but  that  cited  (from  Blaekstone)  where  the  bond  was  entered 
uito  by  ike  intermediate  tenant  for  life. 

'  Mi.  Price  (for  the  infant.) — The  first  cjuestion  is,  upon  the  commoti 
adage,  that  a  reversion  after  an  estate-tail  is  not  assets,  which  arises 
Aram  a  confusion  of  terms,  and  mistaking  assets  in  revei-sion  for  assets 
in  possession,  mediate  for  immediate,  potential  for  possessory.  When 
ibey  come  into  possession  they  are  certainly  valuable.  In  the  case  in 
the  Gomncn  Pleas,  Lord  Chief  Justice  De  Grey  talked  of  assets 
flsadiase  and  immediate.  Kellop)  y.,Rfnoden  turns  on  the  same  distinc* 
.ttoa.  The  question  there  was  only,  whether  the  declaration  was  right. 
It  is  the  best  reported  in  S  Mod.  253.  the  counsel  on  both  sides  agreed 
Aeiand  was- chargeable  for  the  debt,  but  the  question  turned  upon  the 
mode  of  pleading.  It  was  in  tbat  point  only  that  the  plaintiff  was 
ansoog.  in  the  present  case,  the  &cts  will  support  mv  argument. 
^Amvv  WordegmaAe  his  wilHn  1738,  in  1739  he  died. .  On  his  death, 
Sttt  Koini  UMk  an  estate  for  life,  with  a  remainder  in  fee,  (subject  to 
4iie  intermediate  estates,)  which,  whenever  it  came  into  possession, 
spovid  be  possessory  assets  for  Sir  Robert^  debts ;  that  happened  in 
17769  by  the  ^Mh  of  Robert  Earl  Granville^  without  issue.  Then, 
moA  not  till  then,  X^dy  Tweedah's  estate  came  into  possession,  and 
Miss  Havy  her  grand-daughter,  became  entitled  to  an  interest.  The 
case  in  Dyer,  368.  suppoi^  this  doctrine,  that  the  charge  avails,  not- 
withstaddmg  the  intermediate  estate,  and  says  the  law  is  the  same  of 
jprandfatfaer,  father,  and  son,  or  of  grandfather  and  two  daughters. 
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X)sbaston  t.  Stanhope,  2  Mod.  50*  the  reversion  is  assets^  not  onW  4f  tbe 
original  owner,  but  of  all  the  intermediate  takers.    Smith  v.  Parier  (12)f 

.2  Blackst.  Rep.;  Rook  v.  ddandj  1  L.  Raym.  53.;  also  1  Lutw.  50S. 
will  reprobate  the  case  in  Bro.  Assets,  19.  Fortrey  v.  Fortreyf 
2yem.  1S4^  treats  the  reversion  as  assets,  though  the  creditor  muit 

,[*]  expect  until  itfallsin.  "QyitKinastony.  Clark  is  the  strongest  support 
of  Uie  doctrine,  that,  when  it  comes  into  possession  jt  becomes  aHets. 

.  There  the  father,  being  tenant  in  fee,  settled  the  estate  on  his  first  and 

,othei^  sons,  with  remainder  to  himself  in  fee.  The  father  becaaoe 
indebted  by  bond,  and  died ;  the  son  came  into  possession,  died  with^ 

.  out  issue,  and  devised  the  estate.    It  is  taken  both  by  the  Bar,  and 

.  upon  the  Bench,  that  at  law  the  revei'sion  would  be  assets.    Sir  IhldUy 

.Ryder,  the  .Attorney  General,  said,  if  there  had  been- no  devise  by  the 
son,  it  would  have  been  .assets;  for,  although  till  it  fell  in  it  could  not 
be  sold,  it  might  when  it  did  come  into  possession.    The  present  Lord 

•Chief  Justice  (Lord  Mansfield)  for  the  defendaiits,  did  not  arg|ue  that  it 

,  was  not  assets,  but  that  it  was  not  within  the  statqte  of  ihradulciit 
devises,  as  not  being  the  devise  of  the  original  owner,  but  of  the  tenant 

An  tail ;  therefore,  if  that  had  been  the  case  of  a  descent,  it  would  have 
been  assets.    Lord  Hardtvicke  said  he  was  of  opinion^  that,  having 

.come  into  possession,  it  was  assets.  Though  the  defendant  may  plead 
rUfu  per  diescentf  where  there  is  a  reversion  after  an  estate-tail,  that 
does  not  prevent  its  being  assets,  when  it  comes  into  possession.     There 

-  is  a  liableness  in  it,  which  is  suflficient  to  make  it  assets.  It  is  like -a 
right  descended,  or  a  rent-seek  descended, .  where  the  heir  h^d  not 
possession ;  the  plaintiff  maj^  extend  it  when  it  comeit  into,  poosession. 
oo  where  there  is  a  dry  seigniory,  and  the  defendant  pleaded  riemtf 
afterwards  a  tenancy  escheated,  the  plaintiff  might  extend  the  tenancgrt 

.2  Inst.  293.    There  is  a  case,  Cro.  £liz.  355.  miere  tenant  for  life,  ao- 

,knowledged  a  statute,  and,  tenant  in  tail  dying  without  issue,  ail  the 
Judges  held  the  reversion  liable.     Secondly,  In  regard  to  the  21  years' 

.term,  Sir  Robert  had  the  debts  particularly  in- his  contempla[tion,«iid 
provides  for  the  general  situation  and  circumstances  of  his  estate,  and 
the  incumbrances  upon  it.  Thirdly,  As  to  the  limitation  of  the  estate 
,to  Lady  TmeedaUy  and  what  estate  Miss  Hay  takes,  whether  any,  and 
.what.  The  fundamental  rule  of  construction  is  the  intention  of  the 
testator,  under  which  she  must  take  an  estate-tail.  The  first  object  of 
bounty  was  Lord  GranviUe,  to  whom  he  gave  for  life  only,  with 
remainder  to  sons  only  in  tail ;  then  he  gives  it  to  Lady  TWraoie  for 
.life,  remainder  to  her  sons  in  tail, , "  and  in  default  of  such  issu»,  to 
all  and  every  tlie  daughter  and  daughters  of  the. body  of  Lady  Ttoeedale^ 
lawfully  issuing,  as  tenants  in  common,  and  not  as  jomt-tenants  (13),  and 
-in  default.  [*]  of  such  issue,"  remainder  over.  Under  these /words  the 
^daughters  would  not  take  successively,  but  together.  The  words-are 
.descriptive  of  his  intent,  tliat  there  should  be  an  inheritance,'  and'  will 
[make  an  estate-tail,  Wyld  v«  LewU,  1  Atk.  432.  No  doubt  the  testator 
intended  the  daughters  should  take  something;  it  could  not  be  estates 
]for  life ;  he  would  in  that  case  have  only  repeated  the  limitation^  before 
made  as  to  the  sons.  It  could  not  be  in  fee;  for  that  he  has  given  over. 
It  must  therefore  be  estates-tail.  Courts  of  justice  have  gone  fiuctber 
than  is  necessary  in  this  case  to  effectuate  the  testator's  intent,'  Srtmn 
v.  Barkham,   Pre.  Ch.  442.  461.;  Forth  v.   Chapmany  1  Wina.663.; 

(12)  As  to  Smith  y.  Parker,  tee  the  obsenrations,  tupri,  and  the  notes,  amUot  ^ 

(19)  This  branch  of  the  cause  was  sent  by  Lord  Chancellor  as  a  case  to  the  Coiut  cf 
-Kind's  Bendi,  where  it  was  argued  ^t^  29  G.  3,  1789»  and  a  certificate  retuxned  of  the 
4)plnKm  of  that  Court*  that  Lady  Franca  ^ay  >took  only  an  esiat^^  ^k  Viam 
Mr.  Brown*u  MS.  note  in  his  own  eojpfi»     That  fecidon  is  reported  5  T.  R.  89. 
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Am?  on  the  dendise  of  Dodson  against  Qreaty  2  Wils.  322.  So  eren^ 
where  there  was  an  intent  to  give  an  estate  for  life  only,  but  there  being 
an  intent  that  the  children  should  take,  made  it  an  estdtc-tail,  Robinson 
v«  Roimsonf  1  Qur.  38.  There  are  several  instances  where  the  wordff 
son  ana  sons  are  held  words  of  limitation,  King  v.  MeUing,  1  Vent.  21 4» 
225.;  Pinbury  y.  Elkin,  1  Wms.  563.  In  Evans  v.  AsHey,  3  Bur.  1570. 
it  was  to  every  son  and  sonsy  without  words  of  limitation,  and  held  that^ 
according  to  the  intent,  the  sons  took  estates-tail  in  succession.  The 
limitation  to  the  daughters  should  be  like  that  to  the  sons,  to  all  and 
erery  the  daughter  and  daughters  of  the  body  of  Lady  FranceSy  law- 
fully  begotten,  and  to  the  heirs  of  the  body  of  such  daughter  and 
cUnghters  lawfully  issuing.  Miss  i/ay,  therefore,  ought  now  to  be  held 
to  take  an  estate-tail. 

Mr.  Simeon  (on  the  same  side.)  —  The  question  consists  of  three 
parts,  branching  out  into  this  general  proposition,  that  Miss  Hau  has 
now  a  vested  estate-tail  in  the  Candover  estate ;  second,  that  she  has  it 
exonerated  from  the  incumbrances ;  which  includes  the  third  point,  as 
to  the  ftind  from  whence  the  debts  are  to  be  paid :  that  is,  whether  the 
reversion  is  assets ;  for,  on  failure  of  all  assets,  the  Candover  estate  is 
undoubtedly  liable.    The  great  objection  taken  is,  that  Sir  Robert  had 
onlv  a  reversion  in  the  estate,  and  the  money  to  be  laid  out  in  land; 
and,  therefore,  that  it  could  not  be  charged  in  the  hands  of  the  holder : 
but  I  shall  contend,  that  the  interest  was  an  interest  in  possession,  not 
in  reversion.    First,  It  is  necessary  to  shew,  that  Frances  Hau-  has  an 
estate-tail,  if  it  shall  be  held  that  the  plaintiff.  Lady  Tmeedale^  nes  only 
an  estate  for  life ;  and  this  will  appear,  1st.  from  the  object  o£  the 
testator;  2dly.  from  the  context  otthe  will;  3dly.  from  the  words^ 
which  are  proper  [•]  for  this  purpose.     Ist,  The  object  of  the  will  wai 
to  provide  for  the  children  of  the  family :  the  limitation  is  to  Robert'^ 
Earl  Granville  for  life,  remainder  to  his  first  and  other  sons  in  tail, 
remainder  to  Lady  Ttoeedale  for  life,  and,  under  the  subsequent  limita- 
tion to  her  daughters,  the  infant  is  entitled  to  a  vested  remainder  iii 
tail.    2dly.  This  appears  still  more  clearly  by  the  context ;  for  he  does 
not  give'  the    daughters    estates  for  life,  which  he  certainly  would 
have  done  if  he  had  not  intended  them  to  take  larger  estates.     He  has. 
^iven  to 'them  as  tenants  in  common;  this  shews  he  meant  them  an 
inheritance ;  as,  otherwise,  tenancy  in  common  would  be  less  beneficial 
to  them  than  a  joint-tenancy.    Sdly.  The  subsequent  words,  in  dejatdt 
qf  sw^  issue,  are  words  of  limitation.     But,  if  the  words  themselves 
were  not  sufficient,  they  might  be  supplied,  in  order  to  effect  the  inten-* 
taon,  Lamax  v«  Holmden,  1  Vesey^  290.;  also  in  3  Wms.  176.;  3  Bul- 
ftrode,  ^27/;  Evans  v.  Astley,  3  3urr.  1570.     Second,  supposing  the 
in&nt  to  take  a  vested  remaindes  in  tail,  she  is  entitled  to  take  it 
exonerated  from  the  incumbrances  ;f  1st.  by  the  application  of  the  trust' 
term  of  21  years.    This  part  of  the  itttse  has  been  very  fully  argued ;  the 
tprords  are,  aU  his  debts  ;  the  word  \tegacies  is  also  mentioned,  which 
must  -mly  to  the  5000/.  to  the  oiUntiff  Lady  Ttveedale,  which  is  a 
legacy  charged  on  this  estate  which  is  ultimately  charged  :  for  the  per- 
sonal estate,  or  real  estate  undevised,  iLxust  be  apphed  in  payment  of 
auch  a  charge  before  the  devised  estate,  uliless  there  are  express  words- 
of  exemption  of  such  personal  or  descet>ded  estate,  which  ir^ot  the 
case  here,  Galton  v.  Hancock,  2  Atk.  404.    This  brings  me  to  the 
third  question,  how  fieur  Sir  Robert's  reveiaion  in  the  estate  of  Henry  is' 
liable.    It  has  been  hitherto  contended,  that  Sir  Robert  had  a  reversion,' 
after  Jhe  contingent  limitations  in  tail,  of  tte  estate  to  be  purchased  by* 
4ie  personal  estate  of  Henry  fVorsley  :  buti>if  it  can  be  proved  that  th6^ 
ultimate  limitation  to  Sir  Robert  was  not  a  rev^on  descending,  but  a^^ 
aeir  ^ntecest  v«tted  in  him  by  purchase,  ^  whole  argumenty  which^ 
...  OS'  opposed 
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)769i        opposed  the  making  that  estate^  astota  td  anaver  tte  dcMk  of  fli^ 
*_j,^    J  ^     Robertf  must  fall  to  the  ground*    It  will  be  neceararvy  for  tliit pvrpoae^ 
TwnDALx     to  consider  the  difierence  between  a  reyersion  and  a  remainder.    A 
aganti        yeTersion  is  an  interest  remaining  in  a  person  to  take  effect  in  poMasiitDB, 
CovBKTftr.     af^er  intennediate  estates  are  at  an  end;  it  ia  a  ri^  of  lo^witer, 
according  to  Biacistoney  not  merely  a  returning  of  the  land^  aa  Lordt 
Coke  calls  it,  1  Inst.  142,  which  is  descriptiye  only^  of  the  pvopcrty 
£  ^^251  3      [«J  in  iranntUf  and  not    of  the   bare  existing  cighl.    ¥^neraa  » 
lemainder  is  an  existing  right,    not  continuing  m  the'  grantior  and' 
which  was  never  displac^,  but  granted  to  another  to  take  efect  after 
mtermediate  estates  to  other  persons  are  at  an  end.    Sir  Robert  Wcrdtji 
being  the  first  taker  of  the  remainderi  he  must»  ex  vi  termim^  take  uf 
purchase,  either  under  deed  or  will ;  consequently,  had  land  been  ipSH 
chased  and  settled  under  Henry  %  will,  immediately  after  hia  deatb»  Sir 
Bobert  must  have  taken  the  ultimate  limitation  in  fee,  as  a  reasainder. 
For  Sir  Henry  being  dead»  and  the  land  not  to  be  purchased  t91  after 
his  death,  notning  could  be  conveyed  to  him,  and  consequently  BoCfaiB^ 
could  descend  to  Sir  Robert  as  hia  heir,  and  there  waa  no  middQe  way. 
Sir  Roberty  had  the  conveyance  been  made,  must  have  takeB»  other 
by  descent  or  purchase ;  the  former  being  impossible,  for  tbe  seaaboa 
before  given,  Sir  Robert  must  have  taken  by  purchase ;  in  which  caae, 
the  defendant,  being  heir  of  the  first  purchaser,  the  knda  m  Ma  poa- 
session  would  be  liable  to  the  bond-debts  of  Sir  Robert,    The  words 
^'  ^  ^^  AeiV«,"  would  have  been  considered  as  descriptive^  of  the 
persons  meant  to  take  the  ultimate  remainder  in  fee,  of  the  landa  la  Iw 
purchased  at  the  death  of  Henry ^  and  therefore  the  ultimate  fintttadon 
must  have  been  made  to  Sir  Robert j  as  his  right  heir,  at  hia  deadi ; 
and  if  the  intention  was  otherwise,  the  law  would  not  sufer  it  to  take 
effect.    The  rule  that  '*  what  ought  to  be' done  b  considered  as  dtmrn 
**  in  this  Court,"  must  apply  here,  and  laches  of  trustees  cannot  aHect 
the  rights  of  parties,  wnich  would  be  the  case  if  the- landa  were  to  be 
purchased  iiotv,  and  the  conveyance  made  to  the  person  who  is  nov 
right  heiv  of  Henry j  aa  such  person  may  not  be  sucn  right  heir  to -Sir 
Robert  aa  would  take  the  remainder  by  descent  from  him.    Thia  pre- 
perty  is  therefore  now  assets  to  pay  the  debts  of  Sir  Robert. 

^f  r.  Attorn^  General  (for  the  defendant,  H.  F.  T.  Carteret^  devisee 
for  life,  of  Robert  Earl  GranviUe^  who  was  heir  at  law,  both  to  Henrys 
and  Sir  Robert  fVorsley^  and  claims  the  reversion  in  £ee  of  Henry 
Worsley^B  estate ;  and  an  estate  for  life,  in  Sir  Robert  Worde^%  estate^ 
after  the  estates,  whatever  they  may  be,  of  the  plaintifl^  and  deftndanC 
Frances  Hay.)  —  it  is  impossible  to  support  the  position  that  the  5000L 
is  a  debt  of  Sir  Robert;  it  is  a  mere  charge  on  the  estate.    First, — Hie 
most  important  question  for  my  clieri  to  contend  is,  diat  the  estate  de- 
vised to  him,  by  Lord  GranviUej  in  to  be  exonerated  by  the  31  years' 
[  *252  ]      [*]  term.    Tbe  mortoages  must  be  j^aid  from  that  term,  which  is  charged 
with  1^1  his  debts.    The  rule  of  co^jstruction  of  wills  is  to  give  effect^  if 
possible,  to  ever^  word;  but,  if  t]kere  be  any  ambiguity,  the  hvtwow^ 
make  the  will  of  a  testator.  —  Sejsond, — The  next  question  is,  whether 
the  estate  devised  to  the  plainjdff,  does  not  come  to  her  eum  entire  f  — 
this  depends  upon  Uie  words  so  often  alluded  to,  **  in  pursuance  of 
<<  any  deed  executed  by  meialone,  or  jointly  with  my  son."  —  These 
words  ean  have  no  effect,  unhiss  tiiey  are  applied  to  the  charges  ereikted 
by  them.    The  property  disposed  of  by  that  devise  must  therefore  be 
charged.     Serie  v.  sk.  Ehy^  tl  Wms.  986.  is  not  so  accurately  reported  aa 
Peere  Williams  generally  dote    It  appears,  by  searching  the  Record^ 
that  subsequent  to  the  devise  of  the  estate,  subject  to  the  moombrancae 
upon  it.  the  devise  of  othe(  lands,  was  to  pay  aJl)m  debts^  though  Ae 
wefd  aU  ia  omitted  by  the  Reporter.  -^  Thirds  ^  Then  aa  to  thequea&m 

whether 
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hMmAot  tb9  Hnwm  k  siAjiect  to  the  debU.  Mr*  Simeon's  argumtnt 
dboic  aoi  ex tje«4  to.  the  iW  esuu»  of  Henri^y  l^iit  only  to  tbe  qrod^  t» 
Wltid  otti  ip,  laioA ;  I  shall  therefore  go  first  upon  the  subject  of  tl|e 
xmi  Q8t»|:e.  I  contend  tha^t  is  not  aasets  of  Sir  Robert.  By  Co.  Lit.  lU 
b.  15  lb  a  person,  daio^ing  aft  beiri  nmst  make  himself  heir  to  the  person 
laattseiied.  WouU  an.  action,  on  the  bond  of  Sir  Robert^  lie  agaiq$( 
Mr*  Carterf$^  In  order  to  make  it  assets  of  Sir  Robert j  they  musi 
abflw  that  liord  GranviSe  took  as  heir  to  Sir  Robert^  which  cannot  be. 
Suppose.  Sir  Robert  bad  had  a  son  and  a  daughter  by  one  venter j  and 
a  «M  by  another  venlter^  the  eldest  son  died,  not  having  come  ipto  pos* 
aeiBBion,  the  reyersioq  would  not  go  the  daughter,  but  to  the  second 
aoia^  as  heir  lo  the  fiithec,,  in  whom  the  reversion  first  vested.  In  Hf^f^ 
g;tQ!»i%  Cob  Lit.  11  bm  the  case  is  put  of  grandfather,  fiither,  and  mw  ; 
tbe  fiuhuer  bound  in  an  obligation  die9»  living  the  grandfather,  the  son 
ia  nnt  liable,  becanue  he  may  make  himself  heir  to  the  grandfather.  (14) 
li  is  in  Lord  Hide's  note,  one  of  whose  notes  was  reli^  upon  in  Drury 
Ym  Dntru,  m  a  very  great  authority.  As  to  the  cases  cited,  not  one  of 
tkem  ia  Uke  tbiei  present.  In  Kinaston  v.  Clarkt  the  person  who  took  b/ 
piBBchaao,  ereoi»i  the  debt.  (15)  As  to  those  supposed  by  Mr.  Ambler^ 
wliichp  not.  being  assets  at  law,  would  be  assets  in  equity,  they  are  not 
ao.  lie  instancied  advowsons ;  but  by  1  Jones,  24*.  they  are  extendible ; 
and  ia  &  Wms.  401.  it  was.  held,  that  an  advowson  was  assets  (16),  woA 
Lord  Talbot  said  he  wondered  it  ever  was  [*]  doubted.  It  is  a  case 
constantly  occurring,  that  pronertv  which  the  party,  whilst  li^ong,  xnay 
dineiie  o£  urill  not  he  liable  after  his  death.  As  in  the  case  of  a  copy- 
Wo>  avd  estates  pur  autre  om,  where,  before  the  statute  of  frauds,  thei 
bflir  waa  a  special  occupant.  In  Kelloto  v.  Rowden^  the  person  mho 
ewemttfi  ^  debt  created  the  estate  aUoj  and  the  same  %oas  the  case  in  t^uU^ 
aiedjSkom  Lily'a  Entries.  But,  in  this,  if  an  action  was  brought  against 
Ms.  Caxtcretf  Sir  Robert  IVorsletf  wo\x\d  not  be  named  as  one  of  the 
fieaaani  from  wbom  Lord  Granville  claimed.  As  to  Mr.  Simeim^S 
yaBtfion»  witb  respect  to  the  mo«iey  to  be  laid  out  in  land,  if  Sir  Roberi 
icaaapunchasar  of  the  reversion,  U  would  undoubtedly  be  assets ;  but 
tkase  vas  an  intorest  in  Henry ^  which  descended  to  Sir  Robert;  whe« 
thtr  it  he  to  be  called  a  reversion,  or  by  any  other  name,  the  conse* 
qnencft  must  be  [the}  same.  Suppose  he  had  ordered  tbe  estate  to  be 
attitfd»  a»d  not  nan^  a  remainder-man,  tbe  remnant  would  have  gon9- 
to  aamlebody  daiiwing  ander  him*  In  Robinson  against  KnigH  (17)9  IBtb 
JM.  1761,  before  Lord  Ncrtlnn^on^  the  testatrix  gave  personal  esn^ 
to  h^  laid  out  in  lands,  to  he  settled,  with  several  remainders  ovc^r, 
jaroir^dflr  to  her  ri^bt  heirs ;  then  a  residuary  bequest ;  —  the  question 
was  between  the  heir  at  law>  and  the  residuary  legatee ;  Lord  North-- 
iMg/Um  deeveed  the  eight  heir  to  take.  The  heir,  in  that  caf  e,  could  not 
hanre  plcidrrt  ri^m  per  despenty  ibr  the  possession  under  the  will  would 
be  asMta.  By  tbs  will  of  Henry  Wordey,  the  lands  to  be  purchased 
vritk  his  pacio^al  estate  were  given  with  reference  to  the  real,  to  go  in 
tbs  aame  manner;  now  the  real  estato  could  not  come  to  Sir  Robert  by 
gufichase,  therefore  the  other  landa  could  not.  Ai}  to  the  tru^  not  being 
isajaedtill  the  death  of  the  devisor*  I  answer  that  the  will  is  inchoate  at 
Itie  tine  of  execution*  and  speaks  to  many  purposes*  when  made;  aa 
wbecQ  it  gixes  an  eatala  to  A.B.  who  dies,  living  the  testator :  another 
A*  JLcon^s  into  aar^,  he  will  not  he  entitled  to  take  the  devifie.    The 

M%  B9%tiffO^J^  §a9Wlt  riBiamf *  po^  to  Mfrtson  y.  Morion,  9  SuumL  Rep.  8. 
(lif)  XhU  ii  ttifl  louiid  distinctioii.     See  Uc  Sei;|eant  Williams'  aoCe,  vH  nqtrd 
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(fi)  fleeaho  that  caieof  RoUnson  and  Tong,  1  Bro.  P.  C  114.  8vo.  ccL 
(17)  And  ISJufy,  1762.  KepatUsdtiim  lard  Norikmgton'nMSk  2  Eden,  C8.Ch.  155. 
iUttdnte. 
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iJSi.        iiUStafit  Henry  Worsley  was  dead,  this  money  became  real  eatate^  md; 

\    jn  ^     Upon  the  determinatioipi  of  ^e  particdar  estate,  must  go  to^hia  heir  at 

TwxKDiiix      Saw;  but  here  he  has  coupled  and  united  Uiis  to  the  real  estate.    There 
agairM        is  no  case  in  the  books  against  the  rule  in  Coke  Littletotij  but  that  in  the 

CoTttTET.  Common  Pleas.—  In  Gtfford  v.  Barber,  December  1741,  4  Viner,  452,' 
Lord  Hardmcke  declared  his  opinion,  that  the  reversion  was  not  liable 
to  a  bond;  though  a  judgment,  statute,  or  recognizance  attaches  upon 
all  the  real  property,  and  follows  it  after  it  ceases  to  be  assets.    In  the 

[  *254  ]  case  of  a  bond,  the  declaration  must  [*]  have  stated,  that  the  bond  was> 
the  bond  of  the  person  who  created  the  reversion,  and  to  whom  the  de- 
fendant is  heir,  and  would  not  describe  the  intermediate  heir.  —  Here 
the  descent  is  immediate,  from  Henry  Wordey  to  Earl  GranMe, 
Fourth,* — As  to  the  interest,  the  plaintiff  and  Aliss  Hay  tske,  —  The. 
plaintiff  clearly  takes  an  estate  for  life  only;  the  usual  remainder,  to 
trustees  to  preserve  contingent  remainders,  is  interposed.  — -  BftiaB  Hay 
clearly  takes  nothing,  for  tlie  words  extend  to  daughters  only.  —  Are 
the  daughters  of  Earl  Granville,  and  those  of  his  sons,  to  be  disinherited 
for  Miss  Hay  9  A  tenancy  in  common  cannot  be  taken  by  descent,  and 
here  are  no  words  to  give  it  by  purchase.  In  the  cases  cited  upon  this 
part  of  the  subject,  there  have  been  words  clearly  pointing  out  the  ia- 
tention.  In  Robinson  v.  Robinson  there  was  the  word  descendanUy  and 
both  in  that  and  in  DuckenfieUTs  case  the  taking  of  the  name  was  relied 

^  • .  upon.    -  ■ '     ■ 

Mr.  Solicitor  General  (on  the  same  side.)  —  To  the  second  point,  — « 
Sir  Robert  Worsley,  in  the  will,  describes  himself  to  be  seised  subject  to 
incumbrances.  His  devisee'  can  only  take  what  he  had  to  give.  Tlie 
plaintiff  can  therefore  only  claim  the  estate,  so  devised,  su^ect  to  the 
mcumbrances  which  affected  it  in  the  hands  of  the  devisor.  Then,  as  to 
the  reversion,  —  the  doctrine  is  the  same  at  law,  and  in  equity ;  and  this 
question  at  law  is  perfectly  clear.  The  report  of  the  case  of  Swuik  t. 
Parker,  in  Blackstone,  must  be  inaccurate  (18),  for  the  Chief  Justice  is 
fnade,  there,  to  doubt  whether  the  assets  are  apf^icable  first  to  the  debts 
of  the  father,  or  the  son.  I  deny  Mr.  Amblers  doctrine  as  to  the  power 
of  disposition ;  a  man  may  have  a  power  to  dispose,  which,-  if  not  exe- 
cuted by  him,  his  creditors  can  take  no  advantage  from.  —  As  to  the 
lands  to  be  purchased,  they  are  to  go  in  the  same  manner  as  the  other 
part  of  the  estate.  If  Mr.  Simeon*%  argument  be  right,  they  must  go  to 
entirely  different  uses.  —  If  there  had  been  no  remainder  to  the  nght 
heirs  in  the  will,  the  remaining  interest  would  have  descended.  — The 
addition  of  those  words  can  make  no  difference.  As  to  Miss  Hay%  in- 
terest, —  the  words  "  such  issue,**  can  only  relate  to  daughter^,  — ^  the 
Court  will  not  supply  words,  to  give  an  inheritance. 
Mr.  Mansfield  (on  the  same  side.)  —  First,  As  to  the  estate  of  plaintiff 

r  *255  1  Lady  Ttveedale;  and  Miss  Hay,  It  is  clear  neither  the  [*3  plaintiff,  nor 
her  daughters,  could  take  more  than  estates  for  their  lives ;  the  words  are 
not  sufficient  to  carry  more,  they  are  estates  for  life,  expressly  limited, 
-—  there  are  no  words  of  limitation  afterwards.  —  The  only  case  at  all 
like  thiB,' is  thai  of  Evans  y.Astley;  that  turned  on  conjecture,  arising 
evidently  out  of  the  will,  but  to  construe  this  more  than  a  life-estate, 
would  be  mere  unsupported  conjecture.  —  Miss  Hay  can  take  nothings 
—  Second,  —  As  to  the  21  years'  term,  —  the  testator  meant  to  put  the 
rents  and  profits  of  the  Isle  of  Wight  estates^  in  the  same  situation  as  his 
personal  estate,  these  will  be  liable  to  the  same  debts  with  the  personal. 
Third,  —  The  plaintiff  must  take  the  Candover  estate,  cum  onere.  Rc^ftri 
Earl  Granville  was  the  first  taker  of  the  Candover  estate,  —•  the  estate 
would  be  incumbered  in  his  hands.   It  must  be  so,  therefore,  in  the  hands 

« 

(1{>)  But  Me  the  note  to  p.  24$.  anten.  •  .,  '.      .» 
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of  the  successive  takers.      In  siich  a  case  as  this,  the  description  **  sui*^       1783. 
**jed  ta  incumbrances  "  will  weigh,  how  little  soever  it  might  in  some' 
others.  —  Serle  v.  St.  Elou  does  not  bear  upon  the  question.     It  turned, 
iipoh  words  in  the  will.     Fourth,  —  Then,  as  to  the  reversion,  and  first, 
the  money  to  be  laid  out  in  lands.  —  The  intention  was  that  these  lands 
ahould  be  to  the  same  uses  as  the  real  estate;  if  the  distinction  can  be 
taken,  that  intent  cannot  prevail.    The  universal  understanding  of  the 
Master's. office  is,  that  the  persons  who  take  such  reversions  take  by^ 
descent ;  the  words  ri^ht  heirs  are  never  held  to  give  an  estate  bv  pur-  - 
chase^  though  '^  rightheir*  will.  —  Then  as  to  the  real  estates,  — there  is- 
no  case  except  Smith  and  Parker  to  the  effect  of  that  case.— -In  an- 
action  against  Lonl  Granvilley  he  could  not  have  been  charged  as  heir'of 
^iiit  Robert^  he  took  as  heir  of  Henry.    There  is  a  difference  between  the. 
reversion  in  fee  descending,  and  the  land  descending,  as  appears  fronit 
j€nks*B  case,  Cro.  Car.  151.  and  KeUoxv  v.  Rotoden  :  mere  seisin  in  law,: 
not  in  fact,  is  not  sufficient  to  charge  the  heir,  Co.  Lit.  239.  all  the  old- 
books  speak  o^  such  a  reversion,  as  not  being  assets ;  being  only  a  possi- 
biiity  of  reverter. 

•  ^fr•  Madocks  (on  the  same  side.) — The  case  of  Cunningham  v.  Moodiff- 
1  Vesey,  174.  shews  that  the  reversion  of  money  to  be  laid  out  in  land,  is* 
to  be  considered  as  if  it  was  already  land.  —  This  claim  must  be  against 
the  heir  of  Sir  Robert  fVorsley,  It  is  true  that  when  the  reversion  vested- 
in  Sir  Robert^  he  might  have  affected  it  by  deed,  will,  or  judgment^  but 
the  bond  is  a  personal  demand.  —  The  creditor,  to  affect  the  heir,  must 
either  shew  [*]  a  lien  on  the  land,  or  that  the  heir  is  bound,  that  he  is*  .[  *^56  3 
heir  of  the  person  who  made  the  contract,  and  has  assets  from  him.  A» 
to  Sir  Robert  tiding  the  reversion  by  purchase,  the  practice  at  the? 
Master's  office  is  to  make  the  limitation  to  the  right  heirs  of  the  testator.: 
In  Broun  y,Barkhamy  Pre.  Cha.46r.  the  limitation  was  made  (accord* 
ing  to  the  devise)  to  the  heirs  male  of  the  great  grandfather,  who  wa» 
d^ul. 

Mr.  Macdonald  ^for.  George  Thipine,  first  tenant  in  tail  under  Lord 
Granville  s  will,  and  Thomas  Thynne,  remainder-man  in  fee.)  —  First,  a» 
to  the  reversion,  —  The  mere  capacity  to  take  an  estate,  afler  the  ex- 
piration of  intermediate  interests,  is  not  considered  by  the  law  as  8 
valuable  property,  to  be  liable  as  assets :  —  it  may  never  exist,  and  there^ 
fore  cannot  be  applied  to  the  purpose.  A  reversion,  after  an  estate  for 
life,  being  a  certamty,  only  postponed  in  point  of  time,  is  assets  quando. 
acdderinty  but  there  is  no  case  where  such  judgment  has  been  given 
agttnst  an  heir  having  a  reversion  in  fee  afler  an  estate-tail.  *  Where  a 
reversion  is  created  by  the  person  who  also  contrdcted  the  debt,  it  ia^ 
liablei  because  he  transmits  the  debt  with  the  property  which  he  has  in  -     ] 

the  land:  but  there  is  no  case  where  the  lana  has  been  affected  in  the 
hands  of  the  heir,  except  the  ancestor,  seise<l  in  fee,  created  the  rever<> 
sion.as.well  as  the  debt.  I  rely  upon  there  having  been  no  such  deter* 
mination,  and  I  have  the  authority  of  Lord  CokCf  who  thought  it  was 
fair,  if  a  |Nrinciple  of  law  does  not  appear  to  be  laid  down,  to  argue  that 
no  such  pfinciple  exists.  —  The  genuemen  on  the  other  side  now  require 
something  further,  that  the  reversion  be  held  assets  of  the  person  who 
did  not  create  it,  they  must  therefore  shew  some  authority  for  that  po- 
sition. As  to  the  estates  Lad^  Tvoeedale  and  Miss  Hay  take,  Lady 
Tweedak  takes  impeachable  of*^  waste,  and  with  every  restraint  under 
which  Lord  QranviUe  took  it,  —  with  respect  to  Miss  HaUf  an  estate 
given  to  nersonil  as  tenants  in  common,  without  further  woros,  can  onlj 
be  for  life. 

'  Mr.  Scott  (on  ihe  same  side.)  —  With  respect  to  the  reversion :  I  dp 
not  contend  that  &  reversion  afler  an  estate-tail  is  not  in  any  caset  naaejtiA 
It  is  s<f  for  the  debt' of  the  first  person  who  y(j»  in  possession,'  and  who 

created 


Q3S'  Ca4K&  Aiiauco  ako  DiCTfiaMiNi&D 

ITMk  cntieti  tfae  rev«sk»v  but  aot  for  the  debt  of  the  iDtenoediate  takers 
Tbe  Qiuere  made  by  Brooke,  Asaetsby  Descent,  19*  u  aoiiieved  kj 
Lord  /fa^,  and  by  other  parts  of  Brooke  s  own  book.  (19)  In  tide  Exe- 
culion,  pL  14&  he  puts  nearly  the  same  case,  and  [*]  says  it  shaU  Dotbe 
taken  in  exeoutiooL  fidr  the  fiuher's  debt,  because  he  never  waa  adused* 
£  *257  J  Ji^  tilte  Recovery,  IS.  the  same  case  is  agaia  put,  and  Fitzherbert,  tide 
Recovery,  I4k  agvees  with  it :  these  restore  the  authority  of  Brooke» 
Assets^  19k-m  bi  Godolphin  v.  Abwdon^  the  circumstances  of  the  case 
are  not  slafeed^  and  Lord  Hardroicke*^  opinion  is  very  short.  —  la  the 
other  cases,  the  dkia  either  imply  nothing,  or  do  not  apfdy  to  the  present 
case.  In.  alL  of  them  the  father  waa  seised,  and  the  creditoc  conchided 
with  ae  ayennent  that  the  defendant  was  heir  to  the  debtor.  So  it  iaift 
jMtM%  cafifiy  itt  BM%  cMe,  Hetley,  ld4.  the  case  in  Dyer,  and  that  in 
Lutwychek  The  heir  must  be  charged  as  heir  to  the  obligor,  and  m  ve* 
spect  of  those  lands  only  which  he  took  from  him.  —  If  a  son  have  landsy 
«id  die  seised,  and  the  lands  go  to  the  uncle,  the  uncle  dies,  and  the 
kmda  go  lo|Jie  &tfaer,  the  father  would  not  be  liable  to  the  j|on*a  bond, 
for  the  creditor  mu6t  charge  him  as  heir  to  the  son,  ^hidi  cannot  be; 
Cpw  Lit.  1 1 .  b^  If  the  soo  made,  warranty,  the.  warranty  would  not  de- 
aoead  to  the  finher,  Gilb.  Ten.  18.  nor  could  he  vouch  aa  heir,  Bro.  Abr. 
tilk  Voucher.  -«•  As  to  Sir  Robert  taking  the  lands  to  be  bought,  l^  un^ 
chase;  it  has  been  assumed,  that  if  a  conveyance  were  now  directed,  it 
vonld  be  impossible  ta  make  the  heir  take  by  descent ;  but  the  convey- 
ance musibe  ta  the  heir  ol/f^firy,  who  could  not  be  liable  to  Sir  iZofef^e 
dk^bils.-pmiiMffy  meant  Us  heir  Ui;  take  that  which  was  already  landy  bv 
descent;  his  intentian  therefore  was  the  same  with  respect  to  the  knoa 
to  be  purchased*  -^  If  Ifasiiy  had  taken  no  notice  of  his  right  henai  I 
ahoula  think  what  was  undevised  would  not  go  to  his  personal  cepce- 
aentaltve,  aa  has  been  said.-rT-  Your  Lordship  in  Pukeney  v..  Lord  Au^ 
Ungtoth  kifUf ,  p.  22S.)  said,  a  veiy  slight  circumstance  would  decade  it  in 
favour  of  the  heir  or  the  executor.  —  On  the  authority  of  Hopkku  and 
MoplcinSf  (Fonesl.  44.)  I  should  doubt  whether  it  could  ga  to  the  per- 
aanal  representatiire,  Pi^M^fon  V.  Ft»c0, 2  Wms.  ^Tl.^.'^ 
before  Losd  Nortiutgtou^  2d,JuMei  175SI  — ^  But  even  a.  remainder  may 
fobydesoent,  Co.  £il.  3?ft.  b.  A  revecsioa  may  be  sa  limited  aa  tn  fala 
taken  by  purchase.  Thia  waa  detecnuned  in  a  case  before  Lord  Caauks, 
and  it  vouU  he  nearer  the  intent  of  the  testator,  now,  to  limit  thia  to  die 
naiamii  who  is  veiy  heir>  now>  of  Hmu^^  than  to  give  it  to  the  heirs  of 
Sirife^efiiw 

Mrw  Morru  (fos  the  trusteea  of  the  term,  the  owners  of  the  beneficial 
intef  est  in  the  tecas,  and  who  are  entitled  to  the  personal  estate  of  Sir 

[.*258  ]  »ok$f*  Ward€9^.)  -^  Thet^raa  of  21  years  cannot  [*J.be  liable  to  mj  Aa 
charges  on  the  Camdovem  estate,  unless  it  ia  made  so  by  the  idlL  in  Sk 
Robert  f¥bt$ley^  w-  Cases  are  ceitain^  not  wanting  to  slksw  that  the  per^ 
sonal  estate  may  be  e|;onerated,  and  the  real  estate  charged.  It  may  be 
done  eilhepr  by  eaLpiiessly  chargiag  the  seal  estate,  or  by  appropriating 
the  paraanaky  to  other  uses.  I?  ^  testator  has  diarged  an  estates  by 
marriage,  he  mavi  iq^Mropriate  die  penonal  estate,  and  lea^e  that  chained 
Ce  beaF  th^  burthen.  In  thia  ease  there  ia  no  intention  expneased  of 
nn^ung  the  tesm  hahle ;  on  the  other  hand,  there  ia  a  recognition  thas 
tile  estates  w^re  liable  to  charges :  that  recognition  is  of  itself  e<}uivalciit 
to.  a  ohasge  upon  the  estates.— ^ The  words  in  the  will  are  bond  amd  hook 
MtOi  thMO  worda  will  not  indude  mortgages,  even  though  honda  were 
giaen aa  calialeraL  securities,  for  the  mortgage  is  a  debt  of  ^^auperkir 

(90\  Rsporldl  from  lA)rd  ^bfiAmsfm's  ]^ 
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Bttture*    011  tiutt  gnouocl,  in  the  diMbting  sCotiite  off  Queep  KismlMi  tho        ITSS. 

cQumeration  of  iMursons,  vicars,  and  others,  i»  held  not  to  include  bisbopat 

«—  As- to  the  words,  su^feoi  to  thg  ineumbranceg  made  in  purmiance  ofwH^ 

iietd' exeetUed  by  him  and  his  soth  Sir  Robert  clearly  intended  ohergea  or 

Unt  particular  estate.    It  would  be  no  objection,  that  there  leere  no  in^ 

combrances  on  that  estate,  but,  in  truth,  there  was  an  iocunbraBce  iqioai 

tiiBt^  eitete«  9i  GOOL  per  amtum  settled  on  his  son's  wiib.    In  four  severali 

clauses  of  his  will,  bond  and  book  debts  are  expressly  mentioned,    la 

the  last  clauae,  therefore^  where  he  mentions  aU  his  aebta^  he  must  be 

supposed  to  mean  tile  debts  he  had  before  provided  for,  aosdr  not  toiii* 

tFoouce  any  new  charge. —  Sir  Robert  knew  perfectly  weU  how  to  charge 

tile  hie  of  Wight  estate^  and  exonerate  the  tandooer;  he  hat  done  so  aa 

to  the  5M&  jointure :  another  argument  arises  from  hi»  bamag  intedeil 

the  tera»  upon  the  two  Wonleys  with  cress  remainders.    He  would  ee»> 

tafolgr  not  take  so  much  pains  where  the  devisees  were  not  likely  to  feap 

aay  beneit ;  which  it  was  reasonable  to  suppose  they  would  not,,  if  the 

tBTtB-  was  to  be  charged  with  these  mort^ges.    The  estate>  was  only 

ab^ut  liOOM^perannumy  over  and  above  Lady  IVomleuB  cbavge  of  l^Mi 

upon  ic    The  annuities  charged  upon  it  by  tbe  will  amounted  to  74itf« 

there  wese  pecuniary  k^acies  to  the  amount  of  17  or  1806L  and  ther 

simple  contract  debts,  paid  by  the  trustees  out  of  it,  amounted;  to  80Qtf  • 

So  that  there  was  little  probabilitrv  of  its  producing  much  fov  the  Wbrdeys^ 

witkoat  thie  additional  charge  of  17,000^  though  by  tbe  accidental  death 

of  Ladf  Wbnslep  soon  after  that  of  the  testator^  tbej  bane  received 

about  14  or  15,000^  more  than  they  have  paid.  -—It  » therefiMre  meat 

probable  Shr  Robert  Wortiey  meant  it  should  be  IkMe  to  annual  charges 

oiihr« 

f  *]  IMFr.  Wition  (on  tlie  same  side.)  —  In  charging  the  dOO/L  jointunt  [  *259  3 
to  the  eon's  wifi^  on  the  Idle  ai  Wight  estate,  Sir  Robert  expressly  saye^ 
m  exomeration  of  the  Candover  Mia/ir;  if  he  had  intended  tiie  samo  ei|* 
oneratioa  as  to  the  mortgages,  he  weukl  certaialv  have  expveseed  himaeM* 
m  the  same  manner.  Mortgages  have  i^ays  been  consideMd  as  debta 
of  a  superior  nature  to  bond-debts,  though  botli  are  by  specialty^  aa  m 
eap  warte  Grove^  1  Atk.  104s  Lord  Hartkoicke  says,  **  a  kndlord  is.  a  cse^ 
^  oitor  oi  a  higher  degree  than  others,"  though  only  by  simpk  conteaotv 
Therefofe  the  words  bond  and  book  debts  cannot  include  the  mortgages^ 
they  are  qualifying  words  and  exclude  other  debts.  Attormey  CkmetmlyiB 
Barkhom,  cited  in  Stapleton  v.  ColxMe^  Fbrvest.  206. 

Mt.Batt  (on  the  same  side.)  ^»  In  the  GonstrnetioR<  ef  wills  all^  the 
words  are  to  be  construed  so  as  to  stand  together,  if  possibh^.  Under 
this  rale,  the  words  &U  debts  must  refer  to  tbe  words  bondamdbook  dehta^ 
in  the  former  clauses.  There  are  many  stronger  casei  where  subsequent 
words  have  been  controlled  by  the  former  parts  of  the  will. 

Mr.  Ambler  (in  reply.)  —  firsts  ^»  to  the  tru^t  term,  Shr  Robert  has 
laade  it  liable  to  all  his  debts.  As  to  bis  having  described  hunself  9fi 
eeited  subject  to  incumbcaiMies,  H  bv  no  means  sb^ais  tbet  he  intend<t<i 
the  estate  should  remain  subject  to  niese  charges ;  even  if  lie  had  demeed 
them  subject  to  the  incumbrances  it  would  not  have  prevented  their  being 
Wjq/siM^tfiA,  iueoosequenoe  of  other  expressioasi  ip  thf^  see^e  wiUi  9*  <IP* 
p^  from  the  eaae  in.  P.  Wms.  (Serle  v.  St.Eloy.)  Thoiaglk  ttm  ifieiNhl 
i^md-and  book  debte  shoald  eren  be  hMf  not  to  lachMhr  uMVtgagea  (iriijch 
I-  do  not  sdmrt)  it  could  not  affect  the  last  clau3e>  oil  my^  debt^.  There 
wexfi  no  deedfi  ex€K:uJ;edby  him  and  his.  ^on,  buttlie  mprtipfes  of  the 
CfifM&Vfx  es|;tMH2»  %a<  thRt  be  vmhI  ^ve  had  tbe««.  mort^jlg^  m  WMf 
when  be  made  the  diargei  Second,  -«*- As  to  the  reeeMtfWvia  He»9ijf% 
estate.  —  This  question  mis  sot  divided  in  two— -onO)  as  to^tbo  money  to 
belaid  out  in  land — the  other,  as  to  the  land  itsdf.  If  I  succeed  in 
either  of  these,  it  wiU  be  sufficient  to  exonerate  tbe  Candover  estate.  /Lb 

te 
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17831         to  the  first  6f  these,  the  o«se  in  the  Common  Pleas  is  preciselj^  in  poinC^ 

^  ^»  y  » ^     '  and  it  was  well  considered,  ais  it  was  argued  upon  a  special  verdict*     In 

T«r«cDALi      respect  to  the  second,  let  the  money  to  be  laid  out  be  limited  how  it 

agaiiut         wijl^  it  will  be  within  the  reach  of  these  demands.     [•]  By  ordering 

Covnvtwt*      j^  to  be  to  the  same  uses,  Henry  certainly  meant  to  devise  it,  not  to 

[  ^^260  ]      leave  it  undevised.    It  ought  to  be  now  limited  as  it  would  have  been 

at  the  death  of  Henry,  when  the  ultimate  remainder  would  have  been  to 

•  Sir  Robert. 

Lord  Ckanceilor  doubted  whether  it  would  not  be  necessary,  in  order 
to  enable  him  to  make  a  decree  in  the  present  case,  to  reh^w  the  former 
cause,  in  which  the  Candover  estate  had  been  decreed  to  be  sold,  in  ot' 
der  to  get  rid  of  that  decree ;  as,  although  it  was  abated,  it  was  in  the 
power  of  any  party  interested  to  revive  it.  Mr.  Ambler  insisted,  the  in* 
terests  of  the  several  parties  were  so  entirely  varied  by  the  death  of 
Lord  CrranviUcy  that  it  would  be  impossible  to  bring  on  again  the  ques- 
tions agitated  in  that  cause.  Lord  Chancellor  ordered  it  to  stand  over 
till  the  first  day  of  rehearings  afler  term,  and  desired  Mr.  AmUer  to 
consider  whether  it  would  not  be  necessary  to  rehear  it.  The  princqml 
cause,  and  the  former  cause  stood  in  the  paper.  The  rehearing  was  npt 
gone  into,  and  afterwards,  28th  March,  1783,  the  Lord  ChanceOor  pto* 
nounced  judgment. . 

.  Lord  ChanceUof. — The  great  reluctance  I  find  in  pronouncing  a  decree 
in  Ms  cause,  arises  from  finding  myself  obliged  to  charge  the  trust-term 
of  21  years,  with  the  payment  of  the  debts.  —  This  makes  it  unnecaBBar3f» 
for  me.  to  decide  upon  the  question  of  the  reversion ;  if  that  had  been 
necessary,  the  case  m  the  Common  Pleas  (21 )  does  not  so  satisfy  my  mind| 
as  to  have  enabled  me  to  decide  it  without  referring  it  to  a  court  of  comr 
I  f  .  "  mon  law.'  f  But  I  am  obliged  (although  1  am  very  sorry  for  it)  to 
charge  the  tnistrterra  with  the  payment  of  the  incumbrances.  Had  the 
question  stood  upon  the  words  bond  and  book  d^ts  only,  it  might  have 
admitted  of  some  doubt,  thoueh  I  do  not  see  how  these  words,  in  the 
case  of  a  gentleman,  who  can  have  no  debts  properly  called  book-debla^ 
can  be  other  than  a  general  charge ;  but  the  misfortune  is,  that,  by  the 
subsequent  clause.  Sir  Robert  has  directed  his  trustees  to  pay  ell  his 
debts,  annuities^  legacies,  &c.  and  a  still  greater  misfortune  is,'  that  he 
has  made  his  executors  executors  in  trust,  and  has  made  this  term  a 
joint  fund  with  his  personal  estate.  —  I  have  tried  to  find  an  objection  to 
this  execution  of  the  trust,  but  cannot. —  I  must  therefore  direct  an  ac- 
count of  the  funeral  expences,  debts  and  legacies  of  Sir  Robert  Wordey, 
and  of  his  personal  estate,  and  of  the  rents  and  profits  of  the  tnut^ 
term,  in  order  that  they  may  be  first  applied  in  discharge  of  tins 
incumbrances.  (23) 

^  ■  • 

f  The  question  whether  the  lererBioii  was  assets  of  the  person  through  whom  it  de- 
scended, to  those  in  whom  it  vested  in  possession  (S2),  was  much  agitated  in  the  case  of 
Amndd  ▼•  Knight y  argued  at  Lincoln* s^Iniu Hall,  6  July  1787,  when  Lord  CkanceOar 
nprosed  his  opinion  to  be  against  the  case  in  the  Common  Pleas ;  but,  as  ddi  case  Iws 
not  recdTed  His  Lordship's  final  decision,  no  direct  inference  can  be  drawn  from  it. 


(21)  Smith  ▼.  Parker,  2  BL  Rep.  1290.  See  Ae  notes  on  it  cmfns,  from  wfaeooe  it 
appears  to  be  against  law.     Vide  inter  alia.  Doe  ▼.  Button,  in  C  P.  3  Bos.  &  PoIL  dSlJ 

(22)  Jf  it  veets  in  poetestkm,  it  will  be  assets  for  payment  of  the  debts  of  tke^i  permit 
eontri  where  there  are  intermediate  estates.  See  Mr.  Serjeant  WiUimtu^  sole,  above  fc^ 
fcnred  to  by  the  Editor,  and  the  references  in  the  second  note  to  the  principal  caae. 

(23)  '*  Whoreupon,  and  on  long  debate,  ice.**  After  the  usual  accounts  of  the  gene- 
ral peripnal  estate,  the  Court  dire^ed  an  account  of  the  personal  estate  ^)ecyiealfy  h^ 
fueithedt  and  then,  of  the  rents  and  profits  comprized  in  the  term^  which  accrued  ~~" 
dw  teHBttsr't  dSitfi.    Reg.  Lib.  4C5. 


5      I Jf  THE  CoUItT  OP   CllWcERl?  -  1^^^ 

[•]  Hone  against  Medcraft.  *  [  #^2  1 

(Reg.  Lib.  1782.  A.  fol.  355.)  H^tm^ 

^^^  Marih  1785. 

JVOMAS  James  SeUty^  Esq.  made  his  will,  dated  19th  August^  1768,   Devise  of « 

as  follows :  "  I  give  and  devise  to  my  right  and  lawful  heir  at  law,  leaadiold  estate 
for  the  better  finding  out  of  whom  I  direct  advertisements  to  be  pub^  Jlf^  "™^  • 
liahed  immediately  after  my  decease,  in  some  of  the  public  papers,  —  All  Se  iSTmlde' 
my  manor  of  fVhaddon  and  Nash,  with  their  appurtenances,  the  capital  the  lease  U  re- 
messuage  known  by  the  name  of  Whaddon  Hally  and  also  divers  parcels  newed,  this  new 
of  landy  arable  and  meadow,  situate  in  the  parish  aforesaid,  with  their  ap-  1^»  ^on  not 
purtenances ;  and  also  my  chace  known  by  the  name  of  Whaddon  ChatCy  ^^^n***® 
-withi  all  the  deer,  soil,  ground,  and  timber  growing  thereon  ;  also  all  the  ^    ^^' 
coppices  of  wood,  being  part  of  the  same  chace:  dso  that  parcel  of  iand^  ^  chanws  f  i 
known  by  the  name  of  Whaddon  Park :  also  all  my  other  messuages,  gadescmder  a 
fiurms,  lands,  hereditaments,  and  premises,  situate  in  the  several  pariuiei  vts.  (Includes 
of  WkaddoHy  and  Nash,  Great  Harewood,  &c.  in  the  county  of  Bucks,  ^7  ^<^ 
with  their  rights,  members,  and  appurtenances ;  To  hold  the  said  manors  ^^^  follow, 
of  Whaddon  vad  Nash,  capital  messuage,  ground,  messuages,  farms,  ataffwat^T* 
lands,  tenements,  hereditaments,  tithes,  and  premises,  with  their  ap-  tanc^aeparated 
Jpurtenances,  to  my  heir  at  law,  his  heirs,  executors,  administrators,  and  by  other  be- 
asiiffns  for  ever,  mhjed  to  and  chargeable  nevertheless  with  the  payment  quotk] 
of  all  my  just  debts,  funeral  charges,  bonds,  annuities,  and  ali  legacies 
hereafier  mentioned;  that  is  to  say,  to  the  Rev.  Mr.  Thomas  Saioell,  school* 
matter,  I  give  1000/.     To  Sir  William  Stonehouse,  bart.  of  Oxfordshire', 
I  give  IQ^.    To  Joseph  Smith,  Esq.  of  Shelbrookc' Lodge,  I  give  1000/* 
To  my  dear  cousin  Temperance  Bedford,  I  give  1000/.  To  E,  Page  and 
C.  Foster,  $001.  each.    To  Thomas  Page  o£  Waverdon,  in  the  county 
'ni  Bucks,  I  give  500/.     To  Mr.  Franklyn,  who  married  Miss  E.  WeUs, 
Ijg^  IGNDO/. :  and  to  Miss  Nelly  WMs,  and  Mrs.  Franklyn,  late  Cathe-  , 

fine  fFells,  I  give  100/.  each ;  eight  legacies  of  100/.  each  to  the  Taylors  ^  -     ' 

and   to  Chartu  Taylor,  John  Taylor,   and  Ann  Court,    an  annuity  of 
Id.  each ;  to  the  poor  of  the  parishes  of  Whaddon,  Nash,  and  Totenhoe, 

I  give  300/. ;  —  to  the  poor  of  Waverdon,  300/. ; — to  Charles  Miller,  Esq. 
1  give  50Ql/.— to  Mr.  F.  Shepheard,  I  give  500/. ; — to  Mrs.  Elizabeth 
'Homds,  I  give  20/.  a  year  ;  —  to  John  Ranby,  Esq.  I  give  500/. ;  —  to 

Mrs.  Anne  Kent,  sister  to  Temperance  Bedford,  I  give  1000/. ;  to  Thomas 
'Fefiter,  I  giye  100/.  and 20/.  ayear  [»]  for  life; — to  Mr. Simon  Taylor,  I 
give  SOOL; — to  Mr.  «7oAn  Hall,  I  give  100/.  (there  was  here  a  consider- 
Sble  blank  left  in  the  will),  all  which  debts,  and  all  other  debts  by  me 
owed,  togcfther  with  all  which  legacies,  funeral  charges,  ahd  appoint^ 
mentif  I  ao  hereby  order  and  direct  to  be  paid  by  the  said  heir  at  law, 

(1)  Before*  and  at  the  time,  of  the  decision  of  Jibney  v.  Miller,  2  Atk.  592.  a  distine- 
tion  had  prsvailed  in  these  instances  upon  the  mere  difference  of  the  words  made  use  of 
by  tustators ;  so  that  the  G>urt  was  led  to  a  different  decision  where  the  bequest  was  of 
**  the premmt,**  "  my  ieatehoid  esUUes^**  "my  leasehold  tithes  or  land*,**  **  my  lea$eholdt" 
&C.  to  where  there  was  a  more  inynediate  reference  to  the  lease.  See  2  Atk.  597.  and  fter 
Itovd  Etdon  C.  1 1  Ves.  390.  and  15  Ves.  239.  That  distinction  seems  to  have  subsided 
ercn  fai  nine  years  afVer  Ahney  ▼.  Milterf  when  Sir  J.  Strange  decided  Rudsione  t.  AH" 
dtrton,  8  Ves.  419.  and  he  seems  to  nigative  such  an  inference  accordiiij^y.  Lonl 
JSSUfm  C  obienred,  it  *<  has  been  long  destnyed,  and  Lord  Thurlow  in  Hone  v.  Medcraft, 
"  (the  principal  case)  put  an  end  to  ail^^pcuUy  upon  it,"     See  15  Ves.  238,  $39.  and 

I I  Vea.  394.  The  true  principle  now  existing  is  thu— vix.  That  as  a  xeneral  rule,  a  lease 
renewed  subseipient  to  a  bequest,  whether  of  **  the  premises,"  "  theleasehdld  estafet,** 
&0.&C.  win  not  pass  under -it ;  but  that  such  a  lease  may  pass  under -an  antecedent 
1^,  where  the  whole  context  of  it  indicates  a  clear  intention  to  pass  whatever  interest  the 

testator  Quy  hare  at  his  c^^h.     mde  15  Ves.  238,  239.  and  11  Vea.  387.  39a 

•  »  *       •  .  .    -  » 
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4768.        ^'^  heirs,  executora,  or  assigns,  within  twelve  months  after  my  decease ; 
^sL^.^'     ^"^  should  it  so  happen,  that  no  heir  at  law  is  found,  I  then  do  hereby 
HoMi         constitute  and   appoint    WHUam  LoumdeSf   Esq.    of  Winshos^  in  the 
^^fiintt        county  of  Bucks,  my  lawful  heir,  on  condition  he  changes  his  name  to 
Mmwmmn,      Selby  ;  and  I  five  the  estates,  and  all  the  manors  before  mentioned,  to- 
gether with  all  rights,  hereditaments,  members,  and  appurtenances  be- 
u>re  mentioned,  to  the  said  WUHam  Lowndes^  >9ul(ject  to  and  ckargmMtf 
nevertheless,  toUh  all  the  legacies,  annuities,  debts,  funeral  cbargea,  and 
other  charjg^  btfore  mentioned*    Next,  I  give  and  bequeath  all  my  tene- 
mertts,  ana  messuages,  with  the  anpurtenances  thereto  belongings  situate 
in  St.  CletHertt*s  church-yard,  ana  also  all  those  my  messuages,  fiturms, 
lands,  and  tenements,  and  tithes,  and  hereditaments,' and  premises*  with 
every  tiieir  appurtenances,  situate  in  the  Afe  of  Efyf  and  also  all  that 
my  manor  of  tiertingjbrdbvrv,  in  the  county  of  Hertford,  with  all  the 
rights,  members,  manors,  ana  appurtenances  thereto  Delonging,  to  tbe 
Itev.  Mr.«/oAit  Lord,  of  Drayton,  and  to  Mr.  Richard  FikeSf  the  elder, 
their  heirs,  executors,  administrators,  and  assigns,  on  trust  to  sell  and 
dispose  thereof;  and  the  monies  arising  from  the  sale  thereof  I  ^ve  and 
Ibequeath  to  be  forthwith  paid  into  the  hands  of  the  treasurers  #f  tbe 
three  charities  hereafter  mentioned,  for  the  use  and  behoof  of  the  said 
three  charities,  share  and  share  alike  (that  is  to  say),  to  the  JPotm^tiag 
hospital,  otie  third  share,  to  the  Magdalen  hospital,  one  third  share.  anS 
(to  tne  Asylvm,  one  third  share.    And  I  give  to  the  said  Tengtertuue 
Be^ord,  1000^.  over  and  above  what  is  before  recited,  this  heit^partitf 
my,  personal  estate,  together  with  all  interest  that  is  or  shall  become  do^ 
ana  #hich  lOOtf  •  is  out  at  use,  and  lent  by  me  to  Sir  Thomas  Alstim^  Bart, 
oir,  &€• — >t  also  give  to  the  said  Ten^erance  Bedford,  three  pictures  (as 
described),  and  also  an  iron  chest,  now  in  the  hands  of  Mr.  n^are^  my 
lianker,  containing  my  mother's  jewels,  and  some  other  trifles :  also  ny 
mahogany  chest  of  drawers,  in  the  dressing-room,  at  nP^av^rflbtt,  .together 
with  CM  bonds,  notes,  monies,  and  whatever  else  is  contained  in  theaarae. 
-^^I-also  ffive  to  the  said  Temperance  Bedford,  after  the  decease  of  my 
[  *263  ]      beloved  Mrs.  Elizabeth  Hone,  commonly  called  Vane,  all  ti^at  [^1  my 
dwelling-house  at  Waverdon,  together  with  all  messuages,  farms,  lands; 
and  tenements,  hereditaments,  and  premises,  with  the  appurtenances, 
situate  inWaverdon  aforesaid,  Afsley,  Guise,  Husborfle,  Cratolfy,  Heath, 
[BequMtof  the  Imd  Rtach^  in  the  several  counties  of  Bucks  and  Bedford. --»- 1  also-ghe 
toaiAolH*.]        and  bequeath  to  the  said  Temperance  Bedford,  the  perpetual  adwPwsen, 

and  disposal  of  the  living,  or  rectory  of  f^averdon  aforesaid,  for  ever, 
together  voith  the  tythes  of  all  sorts,  ihereqf^-^  I  give  to  Sir  WsBistm 
^^enstone,  Bart.  som6  pictures  (thereby  described),  and  my  hounds,  and 
dogs  to  Mr.  Small,  —  Next  I  give  and  bequeath  to  Mrs.  mixaieth  Hone, 
otherwise  Vane,  all  my  interest,  dividends,  and  produce,  that  is  now  due 
or  shall  hereafter  arise  and  become  due,  from  all  my  bank-stock,  to  me 
appertaining,  whether  bought  in  my  name,  or  that  of  any  others,  to- 
gether with  all  interest,  dividends,  produce  now  due,  or  hereafter  to 
arise  from  all  my  South  Sea  stock,  South  Sea  aanuities,  indentures, 
•bends  in  Mr.  Homre^  hands,  and  all  other  my  securities  vested  in  tii»  mb- 
Iffc  ftinds  to  the  aforesaid  EMtahethHone,  anas  Vane,  for  the  term  other 
natural  life,  to  be  received  by  her,  or  by  her  order,  and .  for  her  use  aod 
behoof.  —  And  I  do  likewise  give  and  bequeath  to  the  said  EtistaheA 
.Uone,<AhefPwi9e  Vane,  all  that  my  dwelling-house  at  Waverdon^  together 
'wi^r^Q*  iMhe^%%o  Temperance  Bedford),  together  with  all  ^  «Me 
•of  all  the  mmiture,  plate,  and  every  the  goods,  &c.  contained,  mdnow 
being  In  the  said  dwelling-house,  for  her  use,  and  her  friends,  during  her 
lUitural  life.  -» AU  the  residue  and  remainder  of  my  ^oods  aod  ohat- 
•iels,  together  with  ihe  several  sums  of  oMmey  that  shall  l>e  due  to  me  at 
the time^of  Ay  death,  from  ray  tenants,  and  ^Ptliers  (save  flDdeBoept 

whatever 
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^iliitei^  iMmds,  wid  oi!i6r  per^aalties  (Btte  c^MX^tA  in  the  hUrmtik        i^'s. 

jriven  to  Milto  Balfbrd)^  I  tfb  Jk?r^y  ^^  and  be^tolrth  lo  Me  Mmf      ^m\\^r 

Mrs.  Hc»Ke»  oM^rtvi^  Vane,  und  ulso-all  monies  that  scre  vtiated  in  my         HMt 

bai^ei's  himds,  and  all  money  wh^oever,  and  whereik)e^r  (eice^^tiiig        d^^ibtii 

IS  before  e^ccepted) ;  and  I  do  hereby  constitute  and  appoint  her,  the     MuiXKitfci 

mflMresaid  Mn.  Hone,  otherwise  Vane,  together  with  thej^er.  Mr.  Je)^ 

Lofidf  and  Mr.  R,  Filkes,  the  elder  aforesaid,  9or^^^j:«i;i^nx,  and  ^eite^ 

coton  ofihU  my  lait  ioM  and  testament ;  and  I  do  ghremnd  bequi^th'M 

the  inidf  Mr.  John  Lord,  and  to  Mr.  R«  Filke$y  to  eiM^  of  thetoi,  1000^. 

fer  their' trouble  in  executing  the  abore  truste,  and  fiieir  aiding  and%d<» 

nrisiiig  Mrs.  Rone  in  the  managemeni  of  herfiffiurs.    By  a  codicil,  dtited 

the  sanie  19th  Angusty  1768,  the  testator  gave  as  "fbllows :  -^  [«]  «fWr      [  e^e^  ] 

die  decease  of  Mrs.  EHxahHk  Hone,  I  ^rect  that  Mr.  John  Lord,  Vkid 

Mr.  R.  JWIvf,  or  the  survtvor,  his  heil«  and  liasigiis,  shall  itHteediately 

«n  oiit  all  my  money  whatsoever  -vested  in  the  miblic  Ainds,  whether 

Bank  stock,  South  Sai  stock,  or  annuities.  Or  what  else,  for  the  beit 

price  they  can  get,  and  divide  it  into  four  equal  shares,  fMiying  one  fourth 

■hare  to' my  cousin  Temperance  Bedford,  her  heirs,  exeCHtOin,  admMb<* 

trators  and  assions,  and  the  other  three  shares,  share  «nd  sha^e  alike^  to 

tile  treasurers  for  tlie  charities  hereinafter  fnentioned,  for  ^eOfte  ilffd 

bdioof  of  the  said  charities,  that  is  to  say,  one  third  share  to  the  FeiAnd^ 

Kmg  hospital,  one  thn>d  share  to  the  Magdalen  hospital,  and  one  tfihd 

aluure  to  Uie  Asylum. 

The  rectory  of  JVaverdon  [otherwise  Whaddon]  was  held  by  the  tes* 
tator,  by  lease,  from  ATav  College,  Oxford,  for  the  term  of  ten  ye^M^ 
from  1766i  and,  after  the  will  mMe,  he  surrendered  up  thct  lease,  and 
took  anew  lease,  dated  6th  May,*  1770,  from  the  coUegfe,  for  10  ycAtns 
more,  and  was  possessed  of  the  rectory,  by  virtue  of  that  lease,  at  ^he 
time  of  1^8  decease,  7th  December,  1772. 

On  a  hearing  for  further  directions,  two  questions  had  been  made* 
1st.  Whether  the  advowson  passed  by  the  will,  or  the  devise  was  re- 
voked, by  the  surrender  of  the  former,  and  acceptance  of  the  newl^ue. 
9d»  Whether  the  real  estate  was  charged  only  with  the  legacies  enume- 
niled  under  the  videlicel,  or  with  all  Uie  legacies  in  the  wdl. 

Lord  Chancellor  this  day  gave  judsraent. 

I  have  looked  over  Aoney  v.  Mtaer  (2  Atkyns,  593.),  and  bH  the 
otfier  cases  on  the  subject,  and  find  I  must  contradict  them  all,  tf  I 
did  not  construe  this  devise  of  the  leasehold  estate,  which  was  afterwai^ 
aurrendered,  to  be  a  lapsed  devise ;  it  must  be  part  of  the  personal  es- 
tate. —  The  emunenited  legacies  are  expressly  charged  on  tfireestaMt.**-^ 
AcoMtling  to  the  cases  of  Adatns  v.  Meyrtck,  1  £q.  €a.  Abr.  271.'lMid 
Gaseoign  v.  Duncan,  in  the  Exchequer,  28th  January,  1774<,  you  'toAj 
gather,  from  the  parts  of  a  will,  the  variation  of  a  charge  from  one  part 
of  the  estate  to  another.  A  probable  intent  would  be  stiffieient,  wtthout 
hnpUcation  plain,  for  this  purpose ;  but  it  is  stronger,  a  mtdio  magis 
Wheii  he  has  clearly  charged  die  real  estate,  Sttnlehm  v.  Cdville,  For- 
test.  ^2D2.  Here  he  leaves  all  the  estate  charged  [^]  with  the  legtidtes  r  e^^  ^ 
after  mentioned,  that  is  to  say,  —  (enumerating  them),  and  takes  up  the 
consideration  of  defraying  them,  which  is  to  ^  done  by  his*  heir,  or  by 
■Lowndes,  whom  he  substitutes  in  defauit  of  mn  heir.  He  thten  {;Hes  a 
legacy  out  of  hU  personal  estate,  and  afterwards  dfspoiles  'Of  his^  leitipAold 
and  other  personal  estates  specifically ;  that  is,  he  dispOdes  Of  evcfty  j^rt 
of  it.  ^—  But  this  provision  does  not  extend  to  the-  other  legacies. 

.His  Lordship,  therefore,  [''  after  lon^  debate,"* K.  L.J  declared* tkat 
the  several  legacies  given  by  the  testators  will  to  the pewirof  (liepMMlea 
of  Whaddon,  Nash,  Totenhoe,  and  W&oerdon,  were  void,  as  being  wt^n 
the  act  of  the  9th  of  Geo.  2.  intitled  an  act  to  restrain  the  disposition  of 
lands  whereby  the  same  become  inalienable,  it  was  ordered  that  what  was 
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reported  due  fbr  principal  and  interest  of  the  testator'^  tM>tSB,  and.  the 
^ubsecpient  interest  to  be  computed  thereon,  and  also  what  was  already 
reported  due  for  principal  and  interest  of  the  several  other  legacies  given 
by  the  testator's  will,  and  the  subsequent  interest  to  be  computed  thereon, 
except  the  legacies  of  1000/.  each,  given  to  John  Lord  and  Richard 
FUkes,  his  executors,  be  raised  by  mortgage  or  sale  of  the  testator^s  estate 
called  Whaddon  Chace,  Whaddon  Park,  and  other  his  lands  subjected  to 
the  payment  thereof,  by  the  said  testator's  will,  or  of  a  sufficient,  part 
thereof,  with  the  approbation  of  the  Master :  and  it  was  ordered  that  tlie 
money  so  to  be  raised  by  such  mortgage  or  sale  should  be  applied  in 
pajrment  thereof  accordingly,  and,  as  to  the  legacies  of  1000/.  each,  to 
JLord  and  Filkes,  and  the  interest  thereof,  it  was  ordered  that  the  same 
should  be  paid  out  of  the  residue  of  the  said  testator's  personid  estate. 
And  it  was  declared  that  the  lease  of  the  rectory  of  W.haddony  and  the 
lands  and  tythes  thereto  belonging,  having  been  surrendered  by  the  tes* 
kitor,  and  a  new  lease  taken  thereof  ajter  the  making  of  the  said  testators 
toiUf  that  the  sameJeU  inio^  and  was  to  be  considered  as  part  of  the-  re- 
sidue i>i  his  personal  estate  (2) ;  and  the  accumulated  rents  of  the  estate 
at  Whaddon^  in  the  mean  time,  were  ordered  to  be  paid  to  the  defend- 
ant WiUiam  Lowndes  Selby,  [the  parties  agreeing  to  settle  the  pro- 
portions thereof  belonging  to  them  respectively  between  tliemselves.] 
And  it  was  declared  that  the  Whaddon  estate,  devised  by  the  testator's 
will  in  manner  therein  mentioned  to  the  said  defendant,  was  to  be  con- 
sidered as  belonging  to  him  [the  said  W.  S.  Silby]  ;  and  it  was  ordered 
that  he  should  be  let  into  possession,  and  that  the  title-deeds  should  be 
delivered  to  ^him ;  and  it  was  declared  that  the  devise  in  the  testator's 
will  of  the  freehold  and  leasehold  estates  given  to  charities,  were  void 
devises,  as  beipg  within  the  9th  Geo,  2.  and  that  the  leasehold  fell  into, 
and  constituted  part  of  the  residue  of  the  testator's  personal  estate  (3) 

(9)  The  former  editions  contain  a  note  which  cites  Cappin  t.  Femykougk,  p»ti,M  rcL 
291.  S.  P.  But  as  many  might  be  misled  by  the  false  deduction  of  law. made  by  i^ 
Uie  Editor  conceives  himself  more  than  warranted  in  supprescJng  it.  Mr.  Sroum^enAtj 
^nipposes  the  long  exploded  distinction  to  exist,  whicli  is  stated  in  the  fir&t  note  to  this 
case  to  have  once  prevailed.  And  it  is  the  more  remarkable  as  to  his  want  c^  accuracy, 
since  it  is  known  from  the  highest  authority,  namely,  that  of  Lord  Eldon,  who  was  pre- 
sent in  Court,  that  Lord  ThuHowt  in  his  judgment  in  this  very  case,  most  expressly 
prevented  all  future  misunderstanding,  and  *'  ;n<l  an  end  to  ail  diffictdty  vjxm  thesu^fcct,** 
iKf  in  James  v*  Dean,  1 1  Fes.  094.  and  15  Ves,  239. 

(S)  Although  Mr.  Vesey,  in  his  1 1  vol.  p.  394.  states  the  decree  in  the  principal  case 
not  to  be  accurately  set  forth,  the  Editor  finds  it  agree  with  the  entry  in  Reg.  Lib.  as 
■far  as  it  extends ;  and  that  nothing  material  to  the  point  in  question  is  omitted.  .  The 
Editor  has  supplied  a  sentence  or  two,  which  is  within  brackets,  as  usual.  The  rest  of 
the  decree  is  to  the  following  effect :  —  The  title-deeds  of  the  estates'in  Saint  Clement's 
Church-yard,  and  at  H.  in  Hertfordshire,  were  ordered  to  be  delivered  to  Sir  ^owlond 
Alston,  who  had  recovered  possession  thereof.  The  receiver  thereof  was  discharged  $ 
and  he,  after  passing  his  accounts,  was  to  pay  the  balance  to  Sir  Bowhnd  Alston.  The 
title-deeds  of  the  estates  purchased  by  the  testator  after  making  his  will,  were  to  be  de- 
livered to  the  other  defendants,  who  had  recovered  the  possession  thereof.  And  the 
recefvers  which  had  been  appointed  of  the  leasehold  estates  were  to  deliver  posaeswioo 
thereof  to  the  plaintiff  £.  Honej  and  be  discharged,  and  pass  their  accbunU,  and  pay 
tfa^  Imlance  to  her.  And  it  was  ordered,  **  that  the  Master  should  apportion  the'  costs 
**  before  directed  between  the  several  estates  in  question  ;  and  that  so  much  of  the  costs 
"  as  related  to  the  manor  of  Whaddon  and  Nash,  and  otlier  the  premises  devised  to  the 
defendant  Xotvndej,  bo  paid  out  of  those  estates ;  -  and,  if  necessary,  that  die  same  be 
railed  by  mortgage  ortale  of  those  estates  in  like  manner  as  the  said  testator's  debts 
aad-Iegades  thereinbefore  directed.  That  so  much  of  the  costs  as  related  to' the  per- 
sonal estate  should  be  paid  out  of  the  personal  e^te,  and  so  much  of  them  as  related 
Ui  the  testator's  other  estates  respectively  should  be  paid  out  of  those  estates  resficci- 
ivdy."     Reg.  Lib.  359.    . 


« 

€* 


in  Tins  Court  op  Chancery. 


[*]  Lord  Thurlow  resigned  the  Great  Seal,  Tuesday  the  8th  of  April; 
1783; — and  it  was  delivered,  hy  His  Majesty,  to  Alexander  Lord 
L/mMforouf^^  Lord  Chief  Justice  of  the  Court  of  Common  Pleas. 
Sir  William  Henry  Ashhurst,  one  of  the  Justices  of  the  Court  of  King's 
Bench,  and  Sir  Beaumont  Hotham^  one  of  the  Barons  of  the  Court  of 
Exchequer,  at  Lords  Commissioners. 


[•]  EASTER   TERM, 
23  Geo.  3.  1783. 

Alexander  i^rtf  Loughborough,  Sir  William*)  Lords 

Henry  Ashhurst,  Sir  Beaumont  Hotham,    J    Commissioners, 

Sir  Thomas  Sewel,  Master  of  the  Rolls.    James  Wallace,  £sq.^ 
Attorney  General.    John  Lee,  Esq.  Solicitor  General, 


[♦367] 


Fidelle  against  £vans*    [8  May."] 
(No  Entry.) 


[S.  C.  iCoK, 


be,  but  upon 
consent. 


A  N  agreement  in  writing  having  been  made  amongst  the  parties  to  Motion  to  dls- 
-**•  this  suit,  a  part  of  which  was,  that  the  plaintiFs  bill  should  be  «ni«biUwith- 
dtsmissed  without  costs,  the  plaintiff  gave  notice  of  motion;  and  «**<»»*^"""o* 
Mr.  Graham  moved,  that  it  should  be  so  dismissed ;  but  the  defendants 
did  not  (1)  consent  at  the  bar.  The  Court  thought  they  could  not  make 
an  order  to  dismiss  without  costs,  but  upon  consent;  but  gave  a  rule  to 
dismiss  unless  cause  should  be  shewn  to  the  contrary. f 

f  Vide  Knox  t.  Brown,  toI.  9.  p.  186. 


(I)  They  did  not  appear.     See  I  Cox»  27. 


Ex  paHe  Cater. 

A  PETITION  in  the  matter  of  By^,  a  bankrupt,  by  annuity  creditors,  A  special  meet- 
^^  that  the  arrears  of  their  annuities  might  be  computed  and  the  grow-  ing  of  crediton 
ing  payments  valued,  and  that  they  might  be  admitted  to  prove  debits^  to  ^Jjjf**^". 

consent  or  disient,  as  to  admitting  annuitants  to  pr^ve  as  creditors.  (1) 

(1)  .Dg^  the  late  act  49  Geo.  3.  ch.  IS  l.s.  17.  nothing  but  arrears  could  be  proved  un-  . 
der  a  oonuniasion  in'  the  case  of  a  mere  personal  annuity,  ttmUeu  the  penaUyintheanmity. 
bcmd  had  become  Jorfated :  but  now,  by  that  act,  any  annuity  creditor,  whether  his  se- 
curity be  1^  bond  or  covenant,  or  bond  and  covenant,  6^,  &c.  and  whether  there  shall  or 
shall  not  have  been  .any  arrears  of  the  annuity,  at  or  befortf  the  time  .of.  thie  bankniptcy, 
may  prove  under  the  commission  as  a  creditor  for  the  value  of  such  annuity,  to  be  aa- 
entained  by  the  commissioners.  See  that  Act,  and  Cooke's  B.  L.  154.  6th  edition,  and 
159.  5th  4dition. 


Vol.  I. 


the 


1788.        the  amount  under  the  commission.    The  assignees  consentedt  but  the 

^_i\  _  ^      Court  ordered  that  a  special  mcctiiig  of  the  creditors  should  be  called 

Sspaiie       to  take  their  opinion,  whether  the  assignees  should  consent;  the  ere- 

Catsb.        ditors  now  claiming  ([*3  being  anpuitant8>  who  had  bougfaty  fi>r  tfie  life 

[  ^268  3      ef  the  banbupty  at  five  years'  purchase,  and  coming  in  competitioii  with 

ftir  debts. 


Ex  parte  Bubbow. 

A  PETITION  of  other  annuity  creditors  in  the  same  bankruptcy  with 
'^^  the  former,  but  pcaying  in  the  altemative  to  be  admitted  for  the 
value  of  the  annuities,  or  for  the  money  paid  for  them ;  ordered  to  stand 
over  to  be  amended,  by  stating  the  time  when  the  act  of  bankruptcy 
happened,  in  order  to  see  whether  or  not  the  bond  was  then  forfeitCNd  at 
law.(l) 


(1.)  Sec  tfaf  HOC*  tp  the  peceding  caae.  MfiedsUy  OMc%^  t*  1^  [lil9.] 
fOl  bte^  ptaiedaf  49  0c0b9.  ch.  121.  $.  17. 


BiLUNGSLEY  against  Cbjtchet,    £14  May.2 
hmrti  uA  (Reg.  Lib.  1782.  A.  fol.  M5.  b.) 

MoibsrimiMd  A  BILL  filed  by  the  children  of  the  late  John  BilUngtl$u.9qfitMiht 
toAMCQod  ^%  widow,  now  married  to  the  other  defendant,  C^Udki^^^J.Bil' 
^^^  '^  lingslev,  hy  his  will,  had  given  to  the  children  about  4O0M.  »tock.  He 
^^^^^^  had  likewise  made  a  provision  for  the  widow,  who  had  a  further  fiitste 
children  by  the  from  her  own  family.  The  question  was,  whether  the  viDlbtr  was 
fint,  but  diaU  obliged  to  support  these  children,  or  it  was  to  be  done  by  an  aUovance 
fasre  aA  allow-  Q^xt  of  the  interest  of  the  stocks  given  to  them  by  their  filler. 
■|^^°"l*J|V  Mr.  Selwyn,  for  the  defendants,  said,  h^  admitted  the  practice  to  be, 
^^^  that  where  the  father  applies  for  a  maintenance  for  a  child  out  of  its  se- 

parate fortune,  the  Court  refers  it  to  the  Master  to  inquire  whether  the 
uther  is  of  ability  tomaintain  the  child,  but  that  there  is  no  such  reference 
when  the  mother  applies.  That,  in  this  c^e,  there  was  a  discretion  in 
the  trustees,  whether  they  would  give  an  allowance  or  not,  and,  upon 
application,  they  thought  it  unnecessary.  The  mother  is  under  a  natu- 
ral obligation  to  maintain  her  own  offifirin^s  —  there  is  nothing  in  Uie 
will  to  restrain  the  trustees  but  their  own  discretion. 

Jskhursty  Lord  Commissioner.  -^  If  the  mother  ^tiU  coptipuid  un- 
married, I  should  have  some  doubt ;  but,  since  her  manrii^gcw  9k9  is  en- 
C  ^^f^  3      titled  to  m  allowance :  otherwisef  it  wouU  be  cooTpelliJO^  the  [*3  Mcopd 
husband  to  keep  the  children,  who  is  under  no  natural  obligation  so  to 
4o.    King  V.  Mundatf^  Fort.  808.  (1) 

Hothatn,  Lord  Commissioner. —  The  Court  must  see.  wbat  sbonld 
be  qpplied  to  the  maintenance.  It  is  wise  to  let  tbe  children  luvf 
paxt  ot  their  fortunes  applied  to  their  educatioo.  Tbe  disqratimi  to-  hp 
zeroised  mcust  be  under  tbe  view  of  this  Court. — Ought  Aot  i)ie  Cpwt 
to  see  to  the  application  of  pari  to  tfadr  education?    The  seeand 

(1)  Thit  doetrine  it  undoublei  law»  and  Bex  ▼.  Mundm  h  properij  rmmd  la  F(p^ 
though  defwtively  in  StisDgc.    8e«  TVMv.Aarniim,  4  T.R.  118,119i 


IN  THE  CbURT  OF  ChaVCSRT. 

« 

liUibftiid  on  his  in«rriage  thou^t  he  vas  to  have  the  wife's  (brtune  un- 
charged, f  (2) 

,  -,  BiLLivoiLir 

t  See  on  tiM  point  of  thU  case  alM,  that  of  IfWford  and  Xt^6ttm,  (20  Geo.  2.)  cite4  agamM 

nxxn  a  Ma  in  Bott's  Poor  Uws,  p.  87.  pi.  147.  Cmtchi* 


fS)  It  was  (mier  aHa)  leferied  to  the  Maaier,  "  to  see  what  was  proper  to  be  allowed 
"  for  the  nudntenance  and  education  of  the  plaintiffs  the  infants  from  the  time  of  the  in- 
''  termarriage  of  the  defendant  Criichet  and  his  wife,  and  for  the  tune  to  come.**     R.  L. 


RussEL  against  Russel.    [16  Afcy.]  ^^^ 

(Reg.  Lib.  1782.  B.  fol.  402.  b.)  mS^^'^* 

A  LEASE  having  been  pledged  by  a  person  (who  afterwards  became  Pledge  of  a 
-^^    a  bankrupt)  to  the  plaintiff,  as  a  security  for  a  sum  of  money  lent  to  lease  carried 
the  bankrupt,  [and  other  sums  in  which  he  was  indebted  to  him]  the  ^"*®.  ®^®^ 
pledgee  brought  this  bill  for  a  sale  of  the  leasehold  estate.  (1 )  against  a». 

Mr.  Lloi/d  (for  the  plaintiff)  merely  stated  the  case,  and  that  the  ESomptr*) 
plaintiff  had  a  lien  upon  the  estate.  Evidence  of  the 

Mr.  Kenton  (for  the  defendants,  the  assignees,)  insisted  the  plaintiff's  bankrupt,  he 
olaim  was  against  the  law  of  the  land ;  for  that  it  would  be  charging  ''•▼"g  1"^  !»»• 
land  without  writing,  which  is  against  the  ^th  clause  of  the  statute  of  *"^^!^^  *i™* 

^™"^'  lowedTobo" 

Lord  Loughborough,  —  In  this  case  it  is  a  delivery  of  the  title  to  the  read. 

plaintiff  for  a  valuable  consideration.  —  The  Court  has  nothing  to  do  but 

(1)  The  bill  stated  that  the  bankrupt,  at  the  time  of  the  deposit,  promised  to  execute 
an  assignment  when  required:  and  it  also  stated  that  the  assignees  had  sold  the  premises 
to  some  of  the  other  defendants  by  auction,  after  notice  to  all  paru'es  of  the  plaintiff's 
damu  It.  prayed  *'  an  account  of  what  was  due  to  the  plaindff  from  the  bankrupt's 
**  fltfttc;  aad  mat  the  plaintiff  might  be  declared  to  have  a  specific  lien  upon  the  said 
'«  lease  and  premises;  and  that  the  same  might  be  declared  to  be  liable  thereto,  and 
"  chamd  therewith ;  and  that  the  defenduits,  or  some  of  them,  might  be  decreed  to 
**  pay  Sie  plaintiff  what  was  due  to  him  with  Interest ;  or  to  execute  an  assignment  of 
"  the  saidieaae  and  premises  to  him  as  a  security  for  the  same ;  or  that  the  same  might 
**  be  sold,  and  aU  proper  parties  decreed  to  join  therein ;  and  the  plaintiff  might  be  paid  • 
^  his  piincipai,  interest,  uid  costs  thereout."     R.  L. 

Before  this  case,  the  point  was  much  doubted.  It  was  the  first  determination  on  the 
m^jectt  and  thou^^  confirmed  (after  the  result  of  the  inquiry,  see  9  Ves.  117.)  by  Lord 
Thwriow,  and  often  followed,  has  been  uniformly  disapproved  of  upon  principle,  for  the 
most  important  reasons.  See  in  Plumb  y.  FiuiU\  2  Anstruther,  438.  Ex  parte  Coming, 
9  Ves.  117.  Ex  parte  Mengk,  11  Ves.  405,  404.  ExpaHe  Findon,  ibid.  404.  note.  Norris 
^  irSttmMii,  13  Ves.  196,  197.  Etparte  Mountfort,  14  Ves.  606,  607.  ExpaHe  Coambe, 
17  Ves.  370,  371.  Ex  parte  Hooper,  I  Merivale's  Reports,  9.  where  Lord  EUhn  C.  re* 
gratted^the  latitude  to  which  he  had  {in  one  cote)  extended  the  doctrine  to  cover  subsf- 
quest  advances.  *  That  case  was  Ex  parte  Lm^ston,  quod  vide,  17  Ves.  230,  231.  m 
eanmlBtlon  with  Lord  Eldon't  obtervatioru  in  the  case  last  died,  •  It  seems  his  Lordship 
would  not  go  so  far  again  in  a  similar  case ;  and  his  Lordship  observes,  that  **  at  all 
**  etmUtf  tk£  doctrine  is  not  to  be  fmther  enkirged.**  See  in  roost  of  the  cases  above 
refcmd  to;  from  whence  it  seems  that  the  Court  wUl  not  now  allow  the  deposit  to  be  a 
aaeuri^  iurfiUure  adrances,  without  the  most  distinct  eridenoe  of  an  agreement  for  the 
punose. 

The  meral  order  in  bankruptcy  for  sale  of  mortgaged  premises  (of  the  8th  March, 
1794,)  lees  not  apply  to  these  cases  on  deposits,  or  any  other  than  le^  mortgages.  Sao 
Jb  parte  Payter,  16  Ves.  434.  It  was  hdid  that  such  an  equitable  mortgagee  is  not  en- 
tptied  to  the  costs  of  his  application  to  hare  the  property  sold,  although  it  was  owing  to 
tba  baBlmiptcy  that »  rmhx  mortgage  was  not  made.  Anon*  2  Madd.  Rep«  SSl*  %ut 
in  a  svbaequent  ci)m,  Exparie  Brightens,  Lord  Eldon  C.  allowed  them,  where  ihi  deposit 
was  onder  a  written  agreement  to  execute  a  mortgage.  1  Swanst.  Rep.  3.  So  that  pro- 
MAf  010  oMt  in  9  Bladd.  Rep.  woyld  be  otherwise  dedded  now. 

P  2  im 


RUBSSL 

agam^ 
•  RusftiL. 
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CiSBs  Argued  and  Dbtebminsd 

to  supply  the  legal  formalities —  In  aU  these  cases  the  contract  is  not  to 
be  performed,  but  is  executed. 

AMurst,  Lord  Commissioner.  —  Where  the  contract  is  for  a  sale,  and 
is  admitted  so  to  be,  it  is  an  equivocal  act  to  be  explauied,  whether  the 
party  was  admitted  as  tenant  or  as  purchaser.  — -  So  here  it  is  open  to  ex* 
planation,  upon  what  terms  the  lease  was  delivered. 

-£*]  A  question  arose  as  to  reading  the  bankrupt's  evidence,  he  having 
had  his  allowance  and  certificate,  but  the  Court  suffered  it  to  be  read, 
Uiinking  him  not  bound  to  refund. 

An  issue  was  directed  to  try  whether  the  lease  was  deposited  as  a  se- 
curity for  the  sum  advanced  by  the  plaintiff  to  the  bankrupt. 

Upon  the  trial  the  jury  found  it  was  deposited  as  a  security,  f 

•f  The  reporter  has  been  informed  that  this  cause  came  on  afterwards  (though  h«  has 
not  been  sble  to  ascertain  the  date)  before  Lord  T%uria!iD,  on  the  equity  reaerred,  when 
his  Lordship  ordered  that  the  lease  should  be  sold,  and  the  plaintiff  paid  his  money.  (8) 

(The  same  point  has  been  since  determined  in  the  cases  of  Feaiheni9ne  t.  ^«iMDSfll, 
May,  1784,  and  Hurfbrd  v.  Carpenter,  17th  and  18th  of  AprUy  1785,  where' Lofd  Thtr^ 
low  held  that  the  deposit  of  deeds  entitled  the  holder  to  have  a  mortgage,  and  to  hare 
his  lien  effectuated ;  although  there  tta^  no  special  agreement  to  assign ;  the  deposit  affivda 
a  presumption  that  such  was  the  intenU  (3)  [On  these  cases,  tee  per  Lord  iSlrfMt'C. 
14Ves.e07.] 


See  accordingly  per  Lord  Eldon  C.  9  Ves.  117. 

See  tlie  cases  in  the  first  note  to  this  case ;   also  Birch  t.  EUameh  2  Anstnitber, 
4S7.  Card^.Jeffhty,  2  Scho.^  Lefr.  374.  and  Ex  parte  fKetkerell,  11  Vm.  398. 


IVhereaparty 
has  clearly  dis- 
tinct demands 
on  a  bankrupt, 
he  may  sue  for 
one  and  come 
under  the  com- 
mission for  the 
other,  but  not, 
if  they  are  only 
different  secu- 
rities for  the 
same  debt. 
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Ex  parte  Crinsoz. 

nPHE  hoose  ofBroion  and  CoUmson  having  several  demands  on  that  of 
-''  Rabone  and  Crinsoz^  (which,  as  well  as  the  former,  had  become. 
bankrupt,)  viz,  —  A  demand  secured  by  an  assignment  of  ships,  another 
by  bond,  and  a  third  by  simple  contract ;  proved  the  simple  contract  debt 
under  the  commission,  and  brought  an  action  upon  the  bond. — Tliia  was 
a  petition  that  they  might  elect  to  proceed  on  both  at  law,  or  under  the 
commission. 

Mr.  Walker  (against  the  petition). — Notwithstanding  the  case  Ex  parte 
Botterillf  1  Atk.  109.  a  party  having  debts  of  different  natures,  or,  where 
the  debts  are  in  different  rights,  may  prove  one,  and  proceed  at  law  for 
the  other.  Where  the  party  has  proved  the  debt,  and  proceeds  at  law 
also  for  the  same  debt,  ne  may  be  put  to  his  election.  The  petitioning 
creditor  cannot  elect,  but  must  proceed  under  the  commission ;  Ex  parte 
Ward,  1  Atk.  153.  but  any  other  creditor  may  elect. 

Mr.  Arden  (in  support  of  the  petition).  —  In  this  case  it  is  really  the 
same  debt,  the  bond  and  the  assignment  both  being  to  secure  whatever 
was,  or  should  become  due. 

Lord  Loughborough,  Lord  Commissioner.  —  The  petitioning  creditor 
cannot  proceed  in  any  way  but  under  the  commission ;  he  is  precluded.' 
—  Any  other  creditor  has  his  election,  but  he  cannot  take  a  dividend 
under  the  commission,  and  take  the  bankrupt  in  execution  for  the  same 
debt.  —  He  cannot  take  a  dividend  without  giving  up  his  execution ;  but 
if  he  has  different  debts  he  may  have  different  remedies.  But  this  case 
is  different  from  all  those  in  the  books,  there  being  an  assignment,  a 
bond,  and  another  debt.  [*]  If  this  is  not  covered  by  either  of  the 
others,  they  may  come  under  the  commission  for  that  duty.  But  I  have 
some  doubts  as  to  the  bond.  I  think  the  creditor  is  bound  to  prove  all 
the  debts  that  would  be  covered  by  the  certificate.    In  Botterw%  ouit^ 

the 
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the  bankrupt  was  in  execution  when  the  cbnunission  issued*    In  Ward^%         1783. 
case,  it  was  held  that  being  assignee  did  not  preclude  from  election^    It      v  ■■■v^^/ 
is  no  where  held  that  the  creditor  may  prove  parcel  of  his  debt  under  the       Exparu- 
commission,  and  sue  for  the  rest  at  law,  where  it  is  the  same  debt,  and  of       Cmksos. 
such  a  nature  as  to  be  proveable  under  the  commission :  a  mortgagee 
cannot  take  a  dividend  on  the  mortgage  and  sue  upon  the  bond*    Here 
the  bond  iand  the  assignment  seem  to  be  tlie  same  debt.    If  a  mortgf^ee 
has  a  separate  debt,  which  cannot  be  tacked  to  the  mortgage,  he  may 
proceed  differently  for  that  debt. 

AiAhursty  Lord  Commissioner. — In  any  case,  it  is  hard  that  a  creditor 
should  both  prove,  and  bring  an  action,  even  where  the  debts  are  distinct ; 
but  here  the  case  is  very  different. 

Moihamy  Lord  Commissioner.  —  I  do  not  see  the  good  sense  of 
distinguishing  the  petitioning  creditor  from  any  other ;  true,  he  has  made 
his  election,  but  that  applies  to  any  creditor  who  has  proved  his  debt. 

The  petition  stood  over. 


Campbell  against  The  Earl  of  Radnor.    [20  &  26  May.']         gioaen,  Lofd  * 

lAmghborou^ 

(Reg.  Lib.  1782.  A.  fol.  441.)  Athhunt,  Ho- 

tham, 

j^RCHIBALD  Hutcheson,  having  a  considerable  estate  in  land,  and  Jl.  ff.bfwUl, 
also  a  large  personal  estate  upon  mortgage  on  lands  in  Norfolk,  by  ga^«  money 
his  wiU,  bearing  date  22  July,  1740,  gave  to  trustees  a  sum  of  7000/.  to  ^Tc^SflST 
be  laid  out,  after  the  death  of  his  wife,  in  the  purchase  of  lands  in  /re-  j^^ig^ .  %^ 
landf  the  rents  and  profits  to  be  distributed  among  poor  persons  in  Ireland,  wife,  by  her 
who  should  appear  to  be  related  to  him,  (though  ever  sa  remotely,)  or,  wiU,  afflnniog 
in  default  of  poor  relations  of  his,  to  poor  persons  in  the  county  of  that  beque«t, 
C*]  Antrim  in  Ireland.    Elizabeth  Hutcheson,  his  wife,  proved  that  will,  ^J^^  "  ' 
and  af^rwards,  by  her  will,  dated  1  August,  1761,  reciting  the  will  of  m^UI^i^ 
Archibald  Hutcheson,  and  that  his  personal  estate  was  out  upon  mortgage  testator,  and 
in  NoirftJCk,  she  ordered  her  real  estate  to  be  sold,  and  the  7000/.  to  be*  therefbregoocU: 
paid  to  the  uses  declared  by  the  will  of  Archibald  Hutcheson.     She,  by  though  out  ot 
the  same  will,  gave  several  legacies,  among  others,  to  Mary  Call,  10?.  *~*  ^^^ 
also  to  Mary  TVooldridge  and  Barbara  Smith,  other  legacies.     By  a  aevwal  w^Ua 
codicil,  dated  in  1768,  she  gave  to  Mary  Call  40/.  instead  of  10/.  in  the  to  a  will,  lomo 
will  —  to  Mrs.  Wooldridge,  for  her  and  her  brother,  100/.  —  to  Barbara  of  which  were 
Smithy  200/.    By  a  second  codicil,  in  1777,  she  gave  to  Mary  Call  40/.  bare  repetitiona 
instead  of  10/.  in  the  wiU  —  to  Mary  fVooldridge,  for  herself  and  family,  ^^JJ^J^ 
100/. — to  Barbara  Smith,  300/.     The  prayer  of  the  bill  was  to  establish  them  to  be  only 
the  will,  and  that  the  second  codicil  should  be  declared  to  have  revoked  tubititutiona. 
the  first.  P  ^cyjq  -1 

Mr.  Madocks. — The  testator's  whole  personal  estate,  being  upon  L /^^  i 
mortgage  in  Norfolk,  could  not  be  applied  to  the  charitable  uses  in 
Ireland;  Attorney  General  and  Meyrick,  2  Vesey,  44.  and  her  will  con- 
firming it,  and  ordering  the  estate  to  be  sold  to  pay  the  7000/.  is  certamly 
void.  As  to  the  first  and  second  codicils  to  the  will  of  Elizabeth,  the 
second  was  made  under  a  variation  of  circumstances,  to  enlarge  some  of 
the  legacies ;  she  considered  the  first  codicil  as  being  to  be  immediately 
destroyed  after  the  execution  of  the  second*  For  this  fact,  Mr.  Madocks 
offered  to  read  the  evidence  of  Hugh  Jackson,  the  attorney,  who  prepared 
the  second  codicil ;  which  being  opposed, 

herd  Loughborough  said,  —  If  the  reading  of  the  evidence  of  Jackson 
is  exposed  here,  I  think  you  had  better  go  upon  it  to  the  ecclesiastical 
court,  for  a  repeal  of  the  probate  of  the  cocbcil.  That  evidence  would 
ki?c  b«cp  a  ground  to  excludi^the  codicd  firom  the  probate.    The  be- 
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quest  to  the  charity  w  good,  being  to  a  c^iarity  in  Irdandf  if  it  was  not 
made  otherwise  by  the  circumstance  of  the  monev  being^  upon  mortgage 
on  an  estate  here,  which  could  not  be  liable  to  the  devise  to  a  chmtr ; 
but  it  is  too  late  to  take  that  objection  on  the  will  of  EUsaheih^  she 
admitting,  by  the  devise  to  the  same  uses,  that  she  had  personal  escate 
of  the  testator ;  she  is  therefore  paying  a  debt,  not  giving  money  that 
is  upon  mortgage,  but  only  admitting  that  she  haiu'  700(ML  pefsoiial 
estate  from  him ;  which,  as  she  was  executrix  and  [*]  rei^duarj  legatee, 
is  admitting  a  debt  to  his  estate.  Although  the  Court  will  not  nuurriial 
assets  for  a  charity,  yet  it  will  make  the  legatees  go  upon  the  mort^ 
gage*(l) 

The  cause  stood  over,  and  coming  on  again  a  few  days  after,  the 
Lords  Commissioners  pronounced  a  decree»  that  the  second  codicii  wss 
a  mere  substitution  for  the  first  (2) ;  and,  therefore^  that  the  defeDdaali 
were  entitled  to  the  legacies  given  by  the  [second]  codicil  ealj,  and, 
the  plaintifis  submitting,  the  charitable  legacies  were  also  directed  to 
be  paid. 

(1)  £|ee  Attorney  General  v.  TomkinSi  Ambl.  21 6, 917. 

(2)  <*  Declared  that  the  codicil  of  I4th  Sepumtert  1768,  was  to  be  conuderad  at  w- 
**  tuallf  revoked  bj  the  second  codicil,  dated  23d  SepUmber,  1777,  which 
**  tutcd  in  the  room  of  the  said  first  codicil."     R.  L. 


lords  ComipBift- 
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wof  Idly  estate 
amoimtiiig  to 
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CooMBES  against  Gibson. 

(Reg.Lib.  1782.  A.  fol. 95.) 

^HE  only  question,  in  this  case,  was,  whether  in  failure  of  the  personal 
^  estate,  copyhold  lands  were  liable  to  debts,  under  the  conmion  com- 
mencement 01  a  will  (1),^^  As  to  all  my  worldly  estate,  I  desire  all  my 
**  just  debts  should  be  first  paid. 

Mr.  Price 


simple  eoDtriet  dirt)Cs.  (2)] 

Under  such  e  charge,  copyhold  lands  are  Hable  as  well  as  fireehold* 

[In  this  cassrthere  was  also  a  copyhold  which  had  not  been  surrendered s  tku  wtu  dUo  dMlarei  ^ieMr.(3)] 

^1)  The  introductory  words  were  these :  —  "  And  at  for  what  worUiy  estate  and  e/ktt 
"  It  has  pleased  God  lo  bless  me  with,  I  give  and  dispose  thereof  as  foUows :  Fintf  I 
*'  wiU  and  desire  that  ail  my  just  debts  and  funeral  expences  be  fully  paid  and  sati^Sed,*' 
Hie  testator  then  gave  unto  N,  Gibson,  one  of  his  executors,  two  guhieas  for  a  rio^  and 
then  gave  to  his  sister  and  another  person  two  several  annuities,  '*  to  be  paid  out  of  tht 
'*  rents  and  profits  of  his  freehold  and  copyhold  estates,  which  he  thereby  charged  with 
payment  thereof."  The  testator  then  reciting  that  he  had  **  lately  purchased  of 
12.  p.  another  copyhold  estate,  which  had  not  yet  been  surrendered  to  his  use,  directed  it 
to  be  sarrendered  to  the  use  and  behoof  of  the  said  N,  Gibson  and  J.  Osdiffe,  their 
*'  heirs  and  assigns  for  ever,  upon  the  trusts,  &c.  thereinafter  mentioned,  concerning  hit 
"  other  copyhold  estates  ;  and  be  devised  all  his  right,  titles  estate,  &c.  in  his  said  copy- 
"  hold  estates  to  his  said  two  friends,  theur  heirs,  &c.  upon  various  express  tnute;  and  he 
gave  the  residue  of  hu  personal  estate,  after  paying  the  remainder  of  the  purchase- 
money,  fines,  fees,  &c.  for  the  unsurrendered  copyhold,  to  his  niece  S.  W.  her  eieco* 
tors,  administrators,  and  assigns,  and  appointed  Nath,  Gibson  and  Sarah  Waring  [not 
J.  Osdiffe  also]  executor  and  executrix  of  his  will." 

(2)  As  to  cases  of  this  nature  where  the  Court  has  hM  such  introdnctcffx  words  ti 
amount  clearly  to  a  chaige,  see  Trott  v.  Vernon,  Free.  Ch.45a  and  S.  C^  2  Ven.  708» 
more  especially  in  Mr.  Raithby*fl  edition,  Stanger  v.  Tryon,  and  A'oy  v.  Toumsend^  itiL 
709.  in  Mr.  Raiihby*8  note.  Hatton  v.  Nichol,  Fdrrester,  1 10.  JTentish  v.  Jtentiih,  pod. 
9  voL  257.  Williams  v.  Chilly,  5  Ves.  545.  Findi  r.  Hattersley,  in  1797,  from  a  MS. 
Bote,  7  Ves.  210,  &c.  A  distinction  has,  howevw,  prevailed  virhere  the  debts  have  been 
directed  by  a  testator  to  be  paid  jj^Airejwu^nrv,  aad^themiZ  estale  has  been  duyeMd^t* 
olk$n*  See  MridMs  v.  Zanden,  m  I7a6;  be^MPe  Im  Tkurhwj  iUfee4  3  Vn,  S$^  wd 
i  yn.$lfi,  211.  JMi«& t.  J^nfh  SV^3S9, 961.  anl  FoweU  r,  Robins,  7  Vti^ixW. 
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Mr.  PrJbtf  (for  the  plaintiff)  cited  CUmdedy  ▼.  Pdham,  1  Vem.  41 1.—         1789. 
S  Vem.  2iS9.    ^/coeilr  ▼.  Sparhawke^  1  Wms.  444. — 2  Vesey,  582.  where      V^^iv-*/ 
a  surrender  was  supplied  for  wife  and  children,  and  extended  to  ere-       CoomBt 
mors.  Pre.  Ch.  449.   Harris  v.  Ingledetv^  8  Wms.  96.   Hansen  v.  Hauenj      .  <vo»^ 
1776»  wherd  therie  were  portions  lor  children,  and  an  annuity  for  their        w>«>w» 
edttcafiiotiy  to  be  paid  by  the  executor :  but  Lord  Bathurst  thought  the 
heir  liable. 

Mr.  Jtfohmff  (for  the  defendant.)  •— The  copyhold  estate  is  not  the 
natural  land  for  the  payment  even  of  the  bond  debt  of  die  ancestor.  It 
is  too  late  td  argue  now,  that  freehold  lands  are  not.  charged  bv  these 
words;  butHbere  is  no  case  where  copyhold  has  been  held  charged^ 
where  the  testator  had  freehold.  (4)  In  Tador  v.  Ansotif  2  Vesey,  582. 
there  was  no  freehold  estate,  and  dierefore  the  words  shewed  tne  tes- 
tator's intent^  which  «iust  take  effect —but  does  any  such  intent  appear 
here  ?  — •-  Here  is  a  fre^old  estate  which  is  the  proper  fund.  — -  In  ChaUis 
T.  Casbomf  Eq.  Abr.  124.  Pre.  Ch.  407^  Lord  ChanceUor  wonld  not  sup- 
ply the  defect  of  a  surrender,  where  there  was  freehold  estate.  Here 
the  charge  is  $atis6ed  by  the  other  devises. 

C*3  Lord  Commissioner  AMursf.  —  The  doctrine  is,  that  where  the  [  *S74  J 
introductorv  words  make  the  real  estate  liable,  it  shall  extend  as  well  to 
the  copyhdd,  as  to  the  freehold  lands. — The  freehold  is  as  unnatural  a 
fund  for  the  payment  of  debts  as  the  copyhold.  (5)  It  is  admitted  that 
'if  there  had  been  no  freehold,  the  copytiold  would  have  been  liable.  (8) 
If  the  freehold  had  been  devised  to  one  person,  and  the  copyhold  to 
another,  the  freehold  might  have  been  first  applied.  (7)  But  I  am  clearly 
of  opinion,  that  they  both  are  liable. 

Lord  Commissioner  Hotham,  — •  If  the  copyhold  is  charged  by  the  will, 
there  is  nothing  in  the  case  to  discharge  it.  The  law  follows  the  testator^s 
intention,  to  apply  the  whole  real  estate  to  the  pajonent  of  debts,  which 
covers  the  copyhold  as  weU  as  the  freehold.  (8) 

It  is  obterrabk^  tlist- although  the  directioii  in  the  prindpel  cese  wn  not  that  the 
debte  ihould  be  paid  <<  by  his  executors,"  his  executors  aitl  trastees  were  different  per^ 
gons  i  and  that  no  direct  devite  ai  aU  appears  as  to  the  testator's /reeAoU  estatn. 

(9)  This  pomt  appears  by  the  decree  in  Reg.  Lib.  but,  it  is  observable,  without  t^e 
dHrtJiKtkm  aflenraida  laid  dowil  in  Growcode  t.  Smithy  2  Cox.  Ca.  Ch.  397.  that  unmr^ 
tmfdfted  cdpyiiolda  ailall  no^be  applied  befoto  the  fteehold  and  the  suitend^red  copyhold 
luwe  been  exhaosted.  CopyholclB  w^ioh  hare  been  anrrendered  shall  be  applied  with 
fteehoUa  ratcably.    Bnd* 

\^)  But  see  Groweock  v.  Smith,  2  Cox.  Ca.  Ch.397. 
See  jOdrich  ▼.  Cooper,  8  Ves.  384.  394, 395,  &c. 

[6)  JPmtish  T.  JTentish,  past.  3  vol.  257. 

(.7)  atdquetret  et  vide  Orowcock  v. Smith,  2  Cos.  Ch.  Ca.  ^97. 

(8)  This  report  h  whoUy  deleetive,  in  not  etiMing  the  liability  of  the  copyhold  whkk 
uamrrendered,  as  well  i^^  .those  which  wero  surrendered.     It  seetnfl  no  diftinction 

adverted  to  by  the  Lord/  Commissiooers,  aa  to  the  non'oppOcation  of  the  unsurret^ 

dtred  copyhold  before  the  f^reeholds  and  surrendered  copyholds  had  been  exhausted, 
aoieeably  to  the  doctrine  in  Groweock  v.  Smith,  2  Cox.  Ca.  Ch.397.  .  .  The  decree  da. 
£jetd  that  the  deficiency  ought  to  be  nude  good  and  raised  out  **  of  the  testator's  free- 
**  hold  and  copyhold  estate  devised  by  his  will  in  manner  therein  mentioned;  and  for  • 
^  that  pofpose  diat  the  defect  of  a  sunrendsr  of  the  copyhold  estate- purchased  by  him 
M  ought  to  bflfsopplied  and  made  gpod*'"  Ac     E.  I* 


p* 


Cases  Argu£d  and  Determined 


lA  Court, 
^jbiy  Teniv 

UneMi  Jnn 

March,  1785, 
before  Jjotd 
ThmHoWf'^ 
17&24J/ayy 
1789,  before 
Ae  Loidt 


The  Hon.  Andrew  Foley  and  Thomas  Foley  an  Infant,  bis 
Son,  by  the  said  Andrew  FoleY)  his  Father  and  nest  Friend, 

PlaintifBt. 

John  Burnell,  Henry  Kitchen,  John  Grant,  John  Battye, 
Edward  Foley,  and  Robert  Foley,  D.  D.  (since  deceased), 
and  Robert  Dallas,        -         *  -         -        Definidants. 


Vide8.C. 
4  Bro.  P.  C 
919.  8to.  edit. 

liord  JF*.  left     • 
]dftte,  &C.  to  be 
enjojred  as  beir- 
Isomi,  by  tiie 
persons  who 
should  be  in 
possession  of 
his  respectiye 
bouses.     A  son 
being  bom,  who 
was  tenant  in 
tail  (sulject  to 
his  father*s  Ufo 
estate)  the  chat- 
tels, so  left, 
vested  abso- 
lute J  in 
him  (1),  and  he 
dying,  vest-in 
his  father  as  his 
repreientatiTe, 
whereby  they 
became  liable 
to  the  father's 
creditors.  (S) 
[  FiK/i;  also  the 
marginal  ab- 
Btrict  to  Toml. 
£d.  4  Bro. 
P.C919.] 

[  ^5  3 


(Reg.  Lib.  1782.  A.  fol.  340.  b.) 

THIS  bill  was  filed  by  Andrew  FoUy  and  Thwiuu  Foley  his  son, 
prajring  that  the  defendants  Bumm  and  Kitchen^  late  sherilEb  of 
London  and  Middlesex,  might  deliver  up  plate  taken  by  them  in  execu- 
tion, in  the  house  o^  Edward  Foley y  in  Portland  Places  in  the  county  of 
Middlesex^  and  for  his  debt,  at  the  suit  of  Grant,  who  had  assigned  to 
Dallas  and  Batticy  annuitants  of  Lord  Foley  and  Edward  Foiey^  tfie 
defendants  in  the  cause,  and  that  they  might  be  enjoined  from  soling 
the  same  upon  the  following  case : — The  late  Lord  Foley y  being  seised 
in  fee  o^  Foky^Housey  in  St.  Mary-le-honey  of  a  house  at  Stokey  and  also 
of  a  house  at  Witleyy  by  will  bearing  date  19  Juney  1777i  gaTe  and 
devised  the  house  at  Stoke  to  the  d^endant.  Dr.  Robert  Fciey,  and 
Abraham  Turner  (since  deceased),  their  executors,  administrators,  and 
assigns,  as  trustees,  for  the  term  of  101  years,  without  impeachment  of 
waste,.  [*]  remainder  to  the  use  of  Edward  Foley y  his  second  son  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders,  remainder 
to  trustees  for  a  term  to  raise  a  jointure  for  the  wife  of  Edward^  re* 
mainder  to  other  trustees  for  a  term  to  raise  portions  for  yoqnger 
children,  remainder  to  his  first  and  other  sons ;  remainder  to  plaintiff' 
Andrew  for  life,  with  like  remainders  to  preserve  contingent  remainders, 
and  raise  portions;  remainder  to  his  first  and  other  sons,  with  re- 
mainders over ;  he  devised  Foley  Home  and  Witley  to  the  use  of  his 
other  children;  he  also  bequeathed,  '<  all  the  standards,  fixtures, 
**  household  goods,  implements  of  household,  furniture  and  pictures, 
**  gold  and  stiver  plaiey  china,  porcelain,  glass,  statues,  busts,  library, 
**  and  books,  whicn  should  be  at  Stoke,  Witley  or  Fol^  Hoiisey  to  oe 
*^  held'  and  enjoyed  by  the  several  persons,  who,  from  time  to  timey 
/'  should  respectively  and  successively  be  entitled  to  the  use  and  possession 
**  of  the  same  houses  respectiveluy  as,  and  in  the  nature  qfheir4oQmSy  to 
**  be  annexed,  and  so  along  with  such  houses  respectivelyybr  ever{S) ; 
'*  but  it  was  his  will  and  intention  that  one  of  tlie  services  of  table 
**  plate,  late  belonging  to  Thomas  Lord  Foleyy  should  go  to,  and  be 

(1)  Vide  S.  P.  Vaughan  v.  Bunkm,poU*  S  vol.  101.  and  Carr  v.  Lord  Errot,  14  Vcs. 
478. 

(2)  Lord  Foley's  olject  was  to  prevent  the  creditors  of  his  sons  firom  having  any  re- 
son  to  the  property  in  question :  but  as  this  was  personalty,  attempted  to  be  linoited  by 
way  of  entail,  the  law  vested  it  absolutely  in  the  sons,  and  it  ther^ore  **  remained  fub^ 
**  Ject  to  all  the  incidents  of  property  **  Vide  per  Lord  Eldon  C.  in  Brandon  v.  Jiobinwn, 
16  Ves.  454.  and  see  that  case  from  4S9.  and  Carr  v.  Lord  Errol,  14  Ves.  478.  As  to 
what  things  have  been  deemed  heir-looms,  et  e  conirif  &c  besides  the  cases  cited 
above,  see  Boon  v.  Cornforth,  2  Ves.  277,  &c  fVyth  v.  Blackman,  1  Ves,  196.  202. 
Supplement,  1 10.  Carr  v.  Lord  Errol,  14  Ves.  478,  &c  with  the  cases  there  dted. 

Upon  the  limitations  of  the  will  in  th^  principal  case,  the  distinction  attempted  by 
Lord  Com.  jlskhurst,  &c,  tee  in  the  case  of  L.  Lincoln  v.  D.  Kewcattle,  on  Af^wal  in 
3>om.  Proc.  12  Ves.  225.  233,  234,  Ac. 

(3)  See  12  Ves.  255,  234. 

"  enjoyed 
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*^  enjoyed  by,  the  possessor  of  WUlev,  and  the  other  to  the  possessor        ]7ss. 
**  of  Stoke  for  the  time  being,  and  appointed  Andrew  Folevj  Lord   ^  Vi  m^  mf 
**  ClanbrassU,    Mary  Foley y    Ann    Winningion,    Robert    Fotey^  and         Folet; 
"  Abraham  Turnery  executors,  and  executrixes  of  his  said  will."    By        againu, 
a  codicil,   17  September,   1777,  the  testator  substitutied  the  plaintiff      Buakmj. 
Andrew  Foley^  as  a  trustee,  in  the  room  of  Abraham  Turner  deceased. 
The  testator  died  without  revoking  the  will,  otherwise  than  by  the 
cxxlicil,  and  Robert  Foley  (since  deceased),   and  the  plaintiff  ^iMfrciv 
proved  the  will ;  Robert  and  Andrew  permitted  Edward  to  take  pos- 
session of  the  service  of  plate  at  Stoke,  and  he  removed  it  to  his  house 
in  town,  where  it  was  taken  in  execution.    The  bill  further  •stated,  that 
'  Edward  Foley  was  only  tenant  for  life  of  Stoke,  and  had  no  son  bom', 
that  Andrew  is  a  remmnder-man  for  life,  and  that  the  plaintiff  Thomas, 
his  son,  ithe  first  remainder-man  in  tail,  now  in  esse,  and  prayed  that  the 
plate  mi^t  be  restored  to  the  house  at  Stoke,  and  that  Edward  might 
give  an  inventory  and  security  for  its  preservation. 
The  cause  was  argued  in  Hilary  Term,  1782. 

Mr.  Price,  Mr.  Kenyon,  and  Mr.  HoUist,  argued  for  the  plaintiffs,-— 
that  they  had  such  interests  as  entitled  them  to  come  for  a  remedy  into 
this  court  (4)  immediately  upon  the  death  of  Lord  [*]  Foley,  the  pro-  [  ^76  3 
per^  in  the  plate  vested  m  tne  executors,  but,  upon  their  assent  (5)  to 
the  legacy,  the  property  vested  in  Edward,  the  first  taker  for  life,  and 
was  divei^ed  out  of  the  trustees ;  that  though  Edward  had  such  a 
Tested  property,  it  was  qualified ;  he  had  not  such  a  right  as  would 
make  the  plate  liable  to  an  execution  for  his  debt,  for  there  were  sub- 
sequent rights  to  the  plate  in  specie,  yet  these  were  not  such  as  to 
entitle  their  owners  to  bring  actions  at  law,  the  executors  and  re* 
mainder-men  must,  therefore,  come  into  this  court  for  their  remedy. 
This  is  the  proper  jurisdiction,  where  parties  are  entitled'to  the  property 
in  specie.  (4)  The  Duke  of  Somerset  v.  Cookson,  3  Wms.  890.  If 
Edward  had  contracted  to  sell  the  plate,  the  remedy  must  be  here,  the 
plaintifi  must  have  filed  a  bill  to  prevent  the  sale,  to  restore  the  goods 
to,  the  house,  and  to  give  security  for  their  production  to  the  remainder- 
man. Bracken  v.  Bentley,  1  Ch.  Rep.  110.;  Hart  v.  Hart,  1  Ch.  Rep. 
•  260. ;  in  Cadogan  v.  Kennet,  Cowp.  482.  relative  to  the  goods  settled 
.upon  the  mamage  of  Lord  Mountford,  the  trustees  had  the  legal  pro- 
perty, and  therefore  recovered;  but,  in  this  case,  they  could  not 
have  supported  an  action  or  have  applied  to  the  Court  to  set  aside 
the  execution. 

Mr.  Thompson  (for  the  defendant,  Edward  Foley).  —  Edward  Fciey 
had  a  right  to  remove  the  plate,  the  use  was  not  restrained  to  Stoke.  It 
is  no  answer  to  the  plaintiffs,  that  an  action  would  lie  at  law,  wherein 
they  might  recover  damages;  when  the  damages  were  recovered,  it 
would  be  very  difficult  to  apportion  them.  If  a  term  is  given  to  one  for 
life,  with  remainder  over,  the  executor  assents  partially.  (6)  If,  in  this 
case,  the  assent  is  total,  the  property  was  out  of  the  executors ;  and  it 
is  a  question,  whether  any  other  person  could  support  the  action. 
Andrew  could  not  declare  as  for  his  goods*    Edward  is  equally  stopped. 

(4)  Thmt,  in  proper  cases,  there  is  a  jurifldiction  in  equity  for  the  specific  delivery  of 
chattels  penonal,  and  especially  of  heir-looms,  see  £.  Maceksfidd  ▼.  Davit,  3  Ves.  & 
B.  is. 

(5)  Upon  the  mere  point  of  assent,  the  law  was  so  settled  in  this  case  in  Dom.  Free 
-  Vide  4  Bro.  P.  C.  54.  octavo  edition,  in  connection  with  the  ahove  more  material  branch. 

•    (6)  .Determined  corUr^  in  Dom.  Proc. — That  the  assent  to   the  first  devisee  is  air 
jatent  also  to  the  interest  of  the  person  in  remainder.    4  Bro.  P.  C.  54.  octavo  edition. 

for, 
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1789.  A^f  i^  ^e  goods  are  his,  the  sherifi  are  justified  in  taking  then* 
Neither  the  remainder-man  nor  his  son  has  any  present  interest.  HUs 
Court,  therefore,  which  loves  specific  Justice,  will  take  the  proper^  out 
of  the  hands  of  the  sherifi. 

Mr.  Solicitor  General,  Mr.  Selinyny  and  Mr.  Walker ^  for  the  de- 
fendants Dallas  and  the  sherifis. 

r  »9*77  1  ^^^  goods  \n  the  houses  are  to  ro  with  them  as  heir-Iooma ;  the  tin> 

[  277  J  g^^  gf  pjn^  are  to  be  enjoyed  by  Uie  owners  of  Sioke  and  [^ j  fFidcy, 
but  are  not  annexed  to  the  houses ;  and  this  set,  in  fact,  waa  net  at 
Siokey  at  the  decease  of  the  testator.  In  Traffwd  ▼•  TreffMi^  S  Al^. 
S47.  the  personal  estate  was  held  not  to  go  with  the  real,  for  want  of 
words  to  annex  it ;  in  this-  case,  such  words  are  also  wanting*  JSAdtfftf 
Foley  has  the  use  of  the  goods  for  life,  the  creditors  are  iktexfSmt 
entitled  to  that  use,  which,  of  itself,  is  of  considerable  value,  \&.f^ 
cenU  per  antmm  is  paid  for  the  use  of  plate  ;  if  the  executors  had  tile 
property,  they  had  assented  to  the  use  only ;  therefore  they  moat  bnng 
trover  or  detinue.  It  is  objected  that  detinue  could  not  bnng  the  plate 
back  if  s<M,  -»  no  more  could  a  decree  here.  In  this  case  there  is  a 
legal  remedy.  Lord  Mountford's  case  does  not  apply  —  that  was  i»  a 
'  court  of  law ;  there  the  house  was  settled,  together  with  the  Inmitiire, 
(which  was  scheduled,)  upon  the  marriage.  Lord  Manffield  cooaidtKed 
the  ffoods  so  settled  and  scheduled  as  vested  in  the  trustees,  and  them- 
fore  neld  that  they  could  support  the  action.  The  cases  citcai  hams 
been  between  the  heir  and  executors,  or  the  former  possessor  and 
remaindernnan ;  the  present  is  between  a  remainder-man  and  bk 
creditors. 

Lord  Chancellor.  -—  If  the  property  was  in  the  trustees,-  and  iimf 
refused  to  assert  their  legal  right,  any  person,  ever  so  remotely  iata* 
rested,  might  come  here  to  compel  tlie  trustees  to  assert  their  I^nl  pR>- 
perty;  here  they  come  to  make  Ed<mard  a  trustee,  to  show  that  he  has 
abused  his  trusty  and  that  it  ought  to  be  reposed  in  others,  for  the  per- 
sons interested.  I  do  not  know  how  to  make  him  a  trustee,,  for  he 
seems  to  have  both  the  legal  and  equitable  property. 

Mr.  Price  (in  reply)  cited  Matheto  Manning's  case,  8  Co.  94* 
Lord  Chancellor.'^  The  whole  prayer  of  the  bill  is,  that  the  goedi 
be  returned  in  specie  to  Sioke  House,  to  the  possession  o£  Edxoard  Foln, 
and  that  an  inventory  of  them  should  be  taken  and  delivered  to  the 
proper  parties.  This  would  have  been  ordered,  as  a  thing  of  course, 
if  an  account  had  been  taken.  (7)  The  goods  would  have  been  de- 
livered to  the  first  taker,  and  an  inventory  would  have  been  taken  of 
them,  the  use  of  which  would  be,  that  it  would  make  the  first  taker 
liable  when  the  remainder  should  take  place.  The  question  puts 
the  Court  upon  discovering  what  interest  the  first  taker  and  the 
remainder-man  have»  .  The  goods  are  to  be  held  and  enjoyed  by  the 

[  *278  3  porsons  who  should  [*]  have  the  houses  respectively ;  one  set  ef  the 
plate  to  go  to  and  be  enjoyed  by  the  possessor  of  Stoke,  for  the  time 
being..  I  mean  to  state  this  as  a  matter  of  precedent.  The  crediton 
BBUist  come  here  a^  cceditors.  If  they  obtain  this  platse,  the^  must  suc- 
ceed in  applying  it  difierently  from  the  testator's  intention.  As  to 
JMwaf^s  having  aa  apparent  property,.  I  lay  that  out  of  the  case, 
beoBuse  it  is  a  clear  proposition,  mat  the  law  does  endure  that,  as 
where  the  property  is  in  trustees,  and  the  use  of  it  riven  to  the  party, 
the  execution  would  be  bad,  the  party  holding  under  the  trustees  m 
whom  the  leffal  property  is,  and  there  being  only  an  equitable  intenst 
in  the  ftrsi  tSiOdu    Then  it  is  a  material  question,  whether  thia  chnise 

(7)  See  £.  Maccksfidd  ▼.  Dam,  9  Vet.  &  B.  16. 
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in  the  will  is  to  be  consthied  as  imty  directonry  as  in  Lord  Momnt/or(r»  178S. 
case,  idiere  the  use  only  was  to  go  to  the  nrst  taker.  It  is  clear  that  *^  ,-ti_^ 
the  creditor  of  the  thistee  taking  the  goods  in  execution  would  have  Four 
himself  been  converted  into  a  trustee.  If  a  trustee  had  himself  the .  ^«in«^ 
use  of  a  specific  chattel  during  his  life,  the  equitable  property  would  Bcbkxll. 
bind  the;  legaL  This  differs  from  that  —  this  must  be  interpreted,  a 
devise  of  personalty  to  A*  for  life,  remainder  over  to  persons  who 
would  have  a  springing  use.  In  law  it  vests  in  such  taker.  When  the 
ajtecntors  deliver  the  chattel,  it  vests  in  the  taker  for  life,  and  the  estate 
•f  the  executor  is  divested.  (8)  If  a  term  be  devised,  and  the  executor 
deliver  the  term  to  the  first  taker,  the  remainder*man,  when  entitled, 
might  bring  an  ejectment.  When  the  party  becomes  entitled,  he  may 
biii^  the  action.  Here  the  legal  interest  vests  in  Edward  Foleyi  and 
the  subsequent  interests  are  legal  interests  to  be  carried  into  execu- 
tion when  they  arise.  Then  the  question  is,  whether  the  first  taker  is 
asaswerable  to  the  persons  who  would  be  entitled  to  the  springing 
uses,  so  that  they  can  insist  that  the  goods  shall  be  placed  m  other 
hands,  for  the  use  of  such  future  takers.  Suppose  the  case  of  a  real 
estate  descending  to  the  heir  at  law,  subject  to  a  springing  use, 
timber  falling  would  go  to  the  heir  at  law.  Suppose  a  chatter  given  to 
one  fer  life,  remainder  in  tail,  which  would  be  equivalent  to  a  fee  in  the 
remainder-man,  the  person  having  such  a  springing  interest  might 
come  here  to  prevent  the  destruction  of  the  subject;  but  that  is  to 
|irevent  the  use  from  going  beyond  the  intent  of  the  testator.  But  the 
question  here  is,  whether  the  soods  being  liable  in  this  way,  is  going 
beyond  the  intention.  He  might  have  let  this  property  together  with 
die  house.  If  I  can  take  it  away,  it  is  entitling  the  persons  having 
inich  future  claims,  to  take  from  him  the  [*]  use  contrary  to  the  tea-  [  *279  j 
taitor^s  intention.  The  difficulty  arises  hence,  that  the  testator,  instead 
of  vesting  the  property  in  the  trustees,  has  vested  it  in  Edward  Foley ^ 
subject  to  the  roringing  uses.  There  is  a  very  strong  principle  of  justice 
Ibr  preserving  these  goods  for  the  benefit  of  the  persons  entitlea,  if  I 
can  so  secure  them. 

This  cause  stood  for  judgment,  21  March,  I783. 

Lord  Chancellor. — This  cause  comes  to  a  shorter  end  dian  was  ex- 
pected. The  bill  was  filed  upon  a  supposition  that  tlie  j>late  was  not 
Cable  to  an  execution,  or  that  tne  trustees  would  have  a  rieht  to  secure 
tlie  eventual  property  of  it,  even  if  they  should  be  obliged  to  part  with 
the  lemporarv  possession.  The  plate  was  ordered  to  be  used  with  the 
bouse  at  Stoker  and  was  removed  from  dience  to  town^  where  it  was 
taken  in  ex^utton ;  the  plaintifis  insist  it  ought  not  to  be  sold,  and  I 
had  gone  the  length  of  persuading  myself,  that  this  was  the  justice  of  the 
case,  upon  the  authority  of  Trqffbrd  v.  Trqffbrdj  3  Atk.  34f7«  The  cases 
as  to  tenant  for  life  giving  security  for  the  goods  have  been  ovef-ruled, 
and  the  Court  now  demsmds  only  an  inventory,  which  is  more  eonal 
justice ;  as  there  ought  to  be  danger  in  order  to  require  security,  but 
upon  looking  over  the  evidence,  I  find  that  Edward  Foley  had  a  son  born 
in  1779,  who  died  soon  after  (in  fourteen  days),  so  that  the  whole  interest 
crested  in  that  child,  and  in  Edward  as  administrator  to  hinfeb—-  TheKofisre 
the  bin  must  be  dismissed. 

»  The  decree  not  being  satisfactory  to  the  parties,  as  hmtig  upon  a  mew 
poiiit  not  made  at  the  bar,  a  rehearing  was  applied  for,,  in  order  to  Tet  in 
w  Q/ew  pointy  that  although  such  son  waa  born,,  yet  as^  be  did  not  live  to 
come  into  possession  of  the  house  at  StakCy  the  property  of  the  chattels 
left  as  heir-looms  did  not  vest  in  such  son,  aod  consequwtly.  could  not 
iFastyxtbe  father  as  bis  represaotative. 

* 

(8)  Sm  4  Bio.  P.  C.  Si.  Tml.  edit. 

It 
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1783*         '  I^  came  on  before  the  Lords  Commissioners,  di  May,  1785. 

^_j  \    _'      :    Mr.  Price,  Mr.  Kenyony  Mr.  Pooie,  and  Mr.  f/o/b^,  argued  for  the 

FoLKT         plaintiff,  that  it  was  too  late  now,  and  had  been  so  for  a  centurj  past,  to 

itgnntt        assert  that  personal  property  may  not  be  limited  [*]  over,  till  a  person 

BuRvuL.      comes  into  «m^.  who  would  be  tenant  in  tail.-— lliis  p<unt  had  been 

[  *280  ]      established  in  Massenhurgh  ▼.  Ash,  1  Vem.  234.  804.    SabbarUm  ▼•  Sab* 

barton,  Forrester,  55*  245.  recognised  in  Lady  Catherine  PMam  t. 

Gregory,  5  Brown's  Parlt.  Cases,  435.  (9)  ^  That  the  cases  went  further, 

and  shewed  the  vesting  of  the  chattel-interest  might  be  suspended,  not 

only  to  the  birth  of  the  son,  but  till  he  should  attain  his  age  of  21,  or 

come  into  possession,  as  appears  from  Trqffbrd  v.  Traffbra,  S  Atk*  S47t 

and  Levison  v.  Grosvenor,  m  Bamardiston,  54.  ^10),  where,  at  the  bottom 

of  p.  62.  the  line  of  descent  is  pointed  out^  and  oy  Uie  f  Duke  of  Bridge^ 

tpaier 

f  This  case  being  Tery  imperfectly  stated  in  Mr.  Vesejr's  Report  of  it,  the  IbUowiqg  m» 

curate  statement  of  it  is  added. 
Duke  of  BridgewaUr,  an  infimt,  ▼.  JUchard  LMfton^  £^.  and  Baekd  Putdif  of 

Bridgewaier,  his  wife,  Egerton  and  others. 
January  S9th  and  ItXFehyiutry,  175a 
•     Bill  states  tibe  settlement  ISdi  and  19th  Jvly  1722,  on  the  marriage  of  Senoff  Duke 
of  Bridgewaier,  plaintiff"s  father,  with   the  defendant   the  Dutcfiess,  the  plaiBtiff's 
mother,  by  which  pin-money  was  provided  (6r  the  wife^  and  a  tenn  created  for  lenirin^ 
it  and  tiie  settlement  in  the  usual  way  of  strict  settlement.    January  98&,  1744,  the 
Duke,  phuntifTs  father,  died  and  left  two  sons,  John  Lord  BnoeAfey,  and  plaintiff  and 
thi«e  dinigfafers.     By  will  5th  of  February,  1742,  the  Duke  devised  his  ca|ntal  bouas^  ia 
Cleveland  Court,  whereiii  he  then  dwelt,  and  the  stables  and  coach-housea  tbcnto  ba* 
longing,  and  all  his  leasehold  houses,  stables  and  coach-houses  adjoining  to  fab  oapitsl 
messuage,  with  their  appurtenances,  and  also  the  use  of  his  pictures,  household  goods 
and  furniture  in  the  said  house,  and  the  use  of  all  his  plate  both  in  town  and  eoontry, 
to  his  wife  the  defendant  the  Dutchess  of  Bridgewaier,  during  her  widowhood,  and  denfed 
his  executors  to  cause  an  inventory  to  be  taken  of  the  same ;   but  declared  it  to  be  has 
^inXi,  that  when  his  eldest  son  for  the  time  being  should  have  attained  his  age  of  SI 
Tears,  or  be  married,  he  should  (in  case  he  desired  the  same,  and  gave  six  months*  noties 
m  writing  to  the  wife)  have  the  said  houses,  pictures,  housdiold  goods,  furniture  and 
plite,  as  idso  his  coaduhouses  and  stables,  for  his  own  use,  paying  to  the  wife  400f.  a 
year  durine  her  widowhood.     He  desired  that  all  his  books  both  in  town  and  country 
should  be  deemed  and  taken  as  heir-looms ;   and  should  go  to  such  person  as  should  be 
entitled  to  the  piossesaon  of  his  capital  mansion-house  at  Ashridgfif  by  virtue  of  the 
limitations,  in  his  settlement ;   and  lie  gave  the  residue  of  his  personal  estate  to  his  son 
Lord  Brackley*    December  1745,  the  Dutchess  intermarried  with  the  defenduit  LUtle* 
ton,  and  forfeited  the  devise  of  the  house  in  Cleveland  Court,  &c«     February  1747,  Jokn 
Duke  of  BridgeuKUer  died  under  21,  intestate,  and  the  defendant,  the  Dutdieas  adnunis- 
tered.     The  defendants  Littleton  and  the  Dutchess  and  Lady  IXana  Egerton,  one  of  the 
daughters,  by  their  answer,  submit  whether  as  the  devise  to  the  Dutchess  during  her 
widowhood,  of  the  capital  messuage,  pictures,  &c.  became  void  on  her  marriage  with 
the  defendant  Littleton,  such  part  thereof  as  was  personal  ought  not  to  be  considered 
as  part  of  the  personal  estate  of  Duke  Scroop,  undisposed  of  by  him,  or  became  part  of 
the  residue  of  his  personal  estate,     lliey  insist  that  the  books  did  not  pass  to  the  plain- 
tiff, vrith  the  capital  house,  as  heir-looms,  but  that  Duke  John  being  tenant  in  tail  in 
possession,  took  an  absolute  interest  in  the  books,  and  he  dying  intestate,  they  ought  to 
be  distributed. 

Lord  Chancdhr  declared  that  the  said  testator's  books  both  in  town  and  country, 
mentioned  in  his  will,  were,  according  to  the  events  that  had  then  happened,  to  be  con- 
sidered as  part  of  the  personal  estate  of  the  said  John  late  Duke  of  Bridgewater,  and  his 
Lordship  also  declared  that  the  said  John  Duke  of  Bridgewaier  dying  under  the  age  of 
21  years,  and  uimiarried,  and  the  plaintiff,  being  then  the  eldest  son  of  the  said  Saroap, 
Jate  Duke  of  Bridgewater  for  the  time  being,  would,  when  he  should  attain  his  age  of  81 
years,  or  be  married,  and  on  giving  notice  of  bis  desire  for  that  purpose  pursuant  to  the 
will  of  his  said  father,  be  entiued  to  the  said  testator's  houses,  coach-houses  and  stables, 
with  the  ^purtenances  in  Clevekmd  Court,  and  also  to  the  pictures,  household  goods  and 

(9)  9  Bra  P.  C.  204.  octavo  edit. 

(10)  See  po9t*  3  toL  106„  per  Lord  Chancellor,  and  per  Lord  EUoHg  12  Vca.  20. 
eisef. 
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toater  ▼•  Egerian^  2  Veeey,  121 »  where  it  was  suspended  till  the  attainbg 
21,  and  giving  six  months'  notice,  f*]  that  the  law  being  thus,  teduced 
the  present  case  to  a  question  of  intention,  which  was,  not  that  it  should 
▼est  on  the  birth  of  a  son,  which  would  have  made  all  the  subsequent 
uses  void,  or  that  it  should  vest  in  any  particular  person,  but  in  such  . 
person  only  as  should  come  into  possession  of  the  estate,  of  which  this 
chattel  real  was  by  the  will  constituted  a  member.    The  certainty  of  the 
person  to  take  was  therefore  suspended  until  it  appeared  by  the  event, 
who  suited  the  description  (11) ;  and,  as  if  Lord  f^olei^  had  given  a  real 
estate  to  Edward  for  life,  and  then  to  such  person  as  should  come  into 
the  possession  of  Sloke^  the  devise  had  been  legal,  and  the  freehold  had 
been,  in  the  mean  while,  in  the  heir  at  law ;  so,  here,  in  the  case  of  the 
personal  estate,  the  property  in  the  mean  time  would  be  in  the  executor,- 
—  T|ie  construction  here  is  large  enough  for  this  purpose  — -  *Tis  ^ven 
to  Edward  whilst  in  possession ;  who  is  to  take  next  being  uncertam  till 
shewn  by  the  event,  out  this  suspension  is  not  contrary  to  law,  the  pro- 
perty is  in  gremio  legis.  —  This  gives  effect  to  all  the  words  of  the  will, 
which  are  very  clear,  and  distinguishi^le  from  those  in  Lady  Catherine 
Pelham  v.  Gregory*    The  remainders  to  Andrew  and  his  son  are  con- 
tin^^t  interests.    In  all  such  cases  this  court  is  the  only  competent 
jurisdiction,  and  will  carry  the  uses  into  execution  as  far  as  the  law  will 
permit. 

Mr.  Man^Uy  Mr.  Se/xoyn,  Mr.  Walkevy  Mr.  Sco^/,  and  Mr.  Haroeu^ . 
argued  for  the  creditors  and  Uie  sheriflb.  —  First,  As  to  [*]  the  remedy 
—•that  this  being  an  absolute  gift  to  Edward FtJey 9  for  life,  with  remain- 
der to  his  son,  and  the  property  being  in  the  possession  of  the  father, 
nobody  could  come  here,  there  beine  no  trust,  and  Andrew  and  his  son 
having  no  present  interest,  but  mere  future  contingent  claims,  on  account  . 
of  iHuch  tne  Court,  even  in  the  case  of  real  estate,  would  not  entertain . 
ttQjT  jurisdiction.    Hart  v.  Hartt  Ch.  Rep. 260.— Second,  As  to  the 
limitation. — If  the  plate  vested  in  the  son  absolutely,  there  is  an  end  of 
the  queftion.— This  was  a  gift  to  Edward^  remainder  to  his  first  and 
other  sons  in  tail,  remainder  to  Andrew  and  his  first  and  other  sons  —  in 
which  case,  by  Pelham  v.  Gregory  (12)9  the  property  vests  on  the  birth, 
of  the  son.-— They  did  not  deny  that  property  may  be  no  limited  as  to 
take  place  on  a  contingency  during  a  life  in  being,  or  within  21  years 
after,  nor  that  the  character  of  heir-looms  might  be  superinduced  upon 
personal  chattels,  by  compelling  the  tenant  for  life  to  give  security.—' 
but  the  question  here  is,  whether  it  is  extended  further  uian  the  common 
rule,  that  the  whole  vested  in  the  son  tenant  in  tail.  —  The  case  in  Fitz* 
gihbonSf  314>.  of  the  Attorney  General  at  the  relation  of  the  Goldsmith's 
Canqmny  v.  Hallf  proves  that  the  words  which  give  an  estate  tail  in  the 
real  estate,  must  give  the  absolute  interest  in  the  personalty.    The  prin- 

» 

tanitan  in  the  said  houses,  and  also  to  the  said  testator's  plate  mentioned  in  his  said 
wHl :  but  that  (he  defendant  the  Dutchess  of  BridgewaUr,  haying  married  again,  was. 
VOL  aotitled  to  the  400^.  a  year  mentioned  in  the  teid  testator's  will,  or  any  part  diereof : ' 
and  his  Lordship  further  declared,  that  until  the  plaintiff  the  Duke  of  BnigtwaUr 
riioald  attain  his  age  of  SI   years  or  be  married,  and  give  such  notice  of  his  dnuna  aa 


rents  and  profits  which  had  accrued  or  should  accrue,  or  be  made  of  the' 
I,  with  the. appurtenances  and  furniture,  from  .the  time  of  the  defendant  the 
I>atdieM*s  second  maniage,  until  the  time  that  the  plaintiff  should  attain  his  said  age* 
of  21  years,  or  be  married,  and  give  such  notice  of  his  desire  as 'aforesaid,  ought  to  be 
eomiderod  as  falling  into  the  residuum  of  the  testator's  real  and  personal  estates  re- 


(11)  See  per  Lord  \SZd(m,  in  Lj.  Lincoln  ▼.  D.  Newcastie,  in  Doiii.  Fne,  12  Ves. 
988,  229L  933,  S34,  Ale.       - 

(12)  M.BTO.  P.  C.  204.  octavo  edit.  (5  vol.  4J5.folio.) 
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S82  Cases  Argued  and  DETfeRiiiMED 

•  •         •       . 
1783.        tip^l  reliance  of  the  plaintiflb  if  on  Goffer  v*  Groivenor,  in  BamardittQiiy 

v^yii^/  and  Traffbrd  v.  Trqffhrd,  The  first  of  these  was,  oifar  as  tke^  can  hf 
FoLzr  law  (13),  and  the  only  matter  decided  was,  tliat  it  was  not  the  property 
wnnst        of  the  tenant  for  life.    And  Lord  Hardnicke  says,  "  If  the  property  was 

BvKMLL.  u  limited  over  afler  an  estate  tail,  it  would  vef>t  in  the  person  who  took 
.  *'  the  estate  tail."  Lord  Hardtmcke  also  laid  particular  stress  on  the 
words,  as  Jar  as  the  laxv  toill  nermit.  He  said  they  shewed  there  was  a 
future  act  to  be  done,  that  tne  Court  would  direct  the  chattels  to  go  m 
fkr  as  the  law  would  allow  — »  but  here  is  no  such  direction,  notbine  exe- 
cutory, or  any  similar  words.  Traffbrd  v.  Trqffhrd  is  a  Tory  diSsKBt 
ease  nrom  this.  —  It  was  to  the  person  being  21 ,  who  should  be  m  pos- 
session of  the  real  estate,  as  long  as  the  law  would  permit. — The  suit  was 
brou^t  by  a  tenant  in  tail  not  in  possession,  and  Lord  Hardwidm  deleft 
mined  it  upon  the  words  of  the  will,  consid^ng  them  as  execntoiyy  «id 
dierefore  declared  them  to  be  heir-looms  as  long  as  they  might  be,  and 
that  the  plaintiff  would  be  entitled  to  them  at  21.    Much  has  been  said 

[  *28S  ]  about  the  intent  of  the  testator  —  he  has  [*]  expressed  too  ardent  an 
mtention,  and  although  the  Court  will  aid  the  intention  whilst  withm  the 
rule  of  law,  it  will  not  where  he  endeavours  to  do  what  the  law  will  not 
permit — liOvA  Foley  would  give  a  more  durable  estate  in  die  chattels 
thi6i  in  the  real  estate,  for  the  tenant  for  Ufe  and  the  remainder^man  in 
tail  might  bar  the  estate  by  recovery,  but,  as  the  present  case  is  aigaed* 
€tkej  could  not  dispose  of  the  personal  chattels,  and  if  they  were  to 
endeavour  to  sell  by  joining,  yet  if  the  remainder-man  should  die  in  the 
lifetime  of  the  tenant  for  life,  the  estate  would  go  one  way,  and  the 
chattels  iEmother,  which  Lord  Folei^  himself  could  never  possibly  intend. 
As,  on  the  contrary,  he  nuist  harve  intended,  that  whoever  could  convey 
the  real  estate  should  be  able  to  dispose  of  the  chattels,  whidi  is  this 
same  as  that  whenever  a  tenancy  m  tail  vested  in  the  real  estate,  a 
tenancy  in  tail  should  also  vest  in  the  chattels,  and  then  the  hnr 
says,  that  the  absolute  interest  is  vested  by  law,  not  by  the  act  of  the 
party,  the  disability  of  the  tenant  in  tail  is  under  of  disposing  of  the 
rieal  estate  during  his  minority  not  preventing  the  law  from  di^iosing  of 
the  personal. 

Lord  Loughborough,  —  It  is  very  desirable  that  ndiere  a  point  seems 
material  it  should  be  gone  into ;  this  was,  therefore,  a  very  proper  sub* 
ject  for  a  re*hearing,  but  I  am  of  opinion  that  the  Lord  Chancdlov^B  judg- 
ment was  perfectly  risht  and  correct.  ( 14)  The  intention  ascribed  to  the 
will  by  the  plaintiffs  is  not  against  any  rule  of  law.  Lord  Folejf  mif^ 
have  given  the  personal  property  in  such  a  way  as  to  carry  that  intention 
into  execution.  (15)  The  only  Question  is,  whether  this  intention  uipcars 
clearly  upon  the  face  of  the  will.  —  Thie  words  are,  ^*  as  and  in  the  na- 
**  ture  of^heir-looms,'*  and  ^*  that  one  of  the  services  of  plate  should  go 
*^  to,  and  be  enjoyed  by,  the  possessor  of  JVitley^  and  tne  other  to  the 
«<  possessor  of  Stoke.**  Upon  these  words  the  plaintiff's  counsel  con- 
tend, that  it  is  clear  it  shall  not  vest  in  a  son  ot  Edward  Foley^  during 
the  life  o£  Edward.  It  is  clear  it  shall  not  vest  in  Edward^  but  whether 
it  can  vest  during  his  life  is  the  question. .  They  have  argued  what  would 
be  the  intention  as  to  a  son  who  should  be  bom  and  live  a  day ;  clearly 
this  is  a  fallacious  mode  of  reasoning,  you  are  not  to  reason  upon  sub- 
sequent events.  It  is  clear  he  meant  to  annex  the  chattels  to  the  red 
estate  as  heir-looms ;  all  beyond  that  is  inference :  that  it  should  vest  in 

[  ^^284  3      the  son  so  as  to  go  to  his  father  would  not  [*]  have  been  the  intent  of 

^15)  Thete  words  make  no  diffiifenoe,  and  are  mere  surplusage.     See  in  Vaugfum  v. 
BurtUm^  jjott.  3  vol.  106.  12  Ves.  235,  &c.   14  Ves.  478,  &c. 

(14}  And  H  was  affirmed  in  Dom.  Proc.  in  1785.  4  Bro.  P«  C.  919.  octsro  tdtt. 
*  (IS)  See  is  Ves. 228,  229. 
^  Lord 
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•  ■ 

Lord  Foley. — But  t}ie  Court  cannot  decree  upon  that  construction ;  you        1783. 
must  make  the  construction  perfect.    If  it  does  not  vest  in  this  case,     *^     \-ti_^ 
neither  would  it  in  a  son  attaining  21  y  in  the  life  of  the  father.    I  do  not        Folkt 
aee  it  clear  that  Lord  Foley  could  have  an  idea  of  a  case  in  which  the        affdmt 
estate  might  be  sold,  and  yet  the  plate  remain ;  but  the  son,  attaining  his      Bukkjill. 
age  of  21,  might,  with  the  consent  of  the  father,  sell  the  estate;  ifthat 
caae  had  been  stated  to  Lord  Foley y  he  would  have  said,  let  them  take 
tiie  plate  with  the  estate ;  I  think,  in  that  event,  he  would  have  given  ic 
•ojKhough  if  the  present  case  had  been  stated,  he  would  not  have  fol- 
le^i^ed  the  same  construction.    But  it  is  sufficient  for  the  present  purpose 
tfwt  the  intent  is  not  clear.    I  cannot  jrive  it  effect  as  an  implied  intent, 
for  every  implied  intent  must  be  free  from  doubt.    But  supposing;  for  a 
niom6nt  this  to  be  his  intent.  —  It  is  argued,  that  from  his  anxiety  to 
protect  €his  property,  he  has  given  a  sufficient  hint  to  the  Court  to  carry 
M  die  limitation. — Will  not  any  hint  which  shall  go  to  one  case  go  to 
onoChcfr?    Suppose  a  son  living  a  day  after  the  death  of  the  rather, 
would  not  the  same  argument  have  gone  in  favour  of  Andretv  against  the 
aMlher?<— Then  consider  what  a  series  of  directions  the  Court  must 
cive  lb  a  ease  where  there  is  nothing  clean  —  You  must  prevent  its  vest- 
mg  so  as  to  M  to  the  father  or  a  stranger,  yet  not  prevent  its  vesting  at 
m,  for  an  ma  might  have  been  done  with  precise  words;  therefore  the 
C<Hirt  can  go  no  further  than  the  clear  devise.    The  legal  consequence 
it,  that  an  event  has  happened  which  has  separated  the  chattels  from  the 
real ;  the  real  estate  will  go  on  in  the  line  of  the  devise  till  some  one 
shaH  be  fll>le  to  suffer  a  recovery ;  the  personal  must  go  to  the  first  taker 
19  tail.    The  rule  of  law  being  admitted,  the  rules  of  construction  are  no 
fltfther  necessary,  than  in  all  cases  upon  wills,  where  they  apply  very 
Mftle.    In  Pdham  v.  Gregory y  [3  Bro.  F.  C.  204-  octavo  ed.  and  5  vol.  4«35, 
Mio,]  and  every  case  where  there  are  terms  and  real  estate,  the  terms 
^eatinff  m  infant  tenants  in  tail  in  reversion  is  always  against  the  inten« 
^n  of  the  testator;  the  same  general  argument  which  has  been  applied 
liere,  was  made  use  of  in  those  cases.    The  Court  cannot  imply  an 
intent  not  clearly  expressed,  it  would  be  to  make,  not  to  construe,  a  will, 
we  should  be  forming  a  will  upon  probability  only.    The  construction 
must  be  consistent,  and  upon  an  apparent  ground.     The  cases  that  have 
been  dted,  are  Levison  v.  Grosvenor  (16),  and  Trqffbrd  v.  Trafford,  they 
are  both  very  inaccurately  reported*    In  Leoison  v.  Grosvenor,  the  de*' 
eiaion  was  no  more  than  that  the  [*]  personal  property  to  go  as  heirs-      [  *285  j 
looms,  was  not  part  of  the  property  of  Sir  Thomas  Grosvenor.    The 
other  was  only  an  incidental  point :  it  was  argued  that  Sir  Thomas  was 
hohrHBiale  of  Uie  family :  Lord  Hardxvicke  only  said,  the  words,  taken 
together,  ^ewed  that  some  person  not  in  esse  was  in  view,  he  does  not 
throw  out  that  he  should  not  have  thought  them  vested  in  a  son  of  Sir 
Thomas  or  Sir  Richard;  I  do  not  apprehend  he  thought  the  words,  as 
Jar  as  the  /atp  voill  (dlow,  extended  the  power.  (17)    In  Tre^rd  v.  TW^ 
Jbrd,  it  was  dear  the  plaintifiEs  should  not  take  during  the  infancy ;  the 
yiaroon  was  whether  Sigismund  did  not  suit  the  description  of  the  per- 
ioii  who  was  to  take  the  neir-looms  as  well  as  the  residue.    Lord  Hard* 
wkte  held  the  claim  to  apply  to  different  persons :  when  it  was  foundi 
*  who  was  to  takei  it  was  agreed  he  was  not  to  take  till  21,  there  was  no 
question  upon  that  part  of  the  case.    Both  the  cases  prove  no  more  thaa 
toat  the  will  might  be  such  that  the  first  taker  should  not  take  the  whole. 
A  tenant  in  tail  having  come  into  esse^  the  personal  property  vested  in 
him,  and  through  him  in  the  father. 

rie)  SesttfrLord  7^KK^ot9,jw«f.3vol  106. 

(17)  And  thej  an  held  dewlj  nof  to  do  to.     Vide  f  vol.  100.  and  13  Ves.  23S,  &c. 
14  V«.478,&c. 
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1783.        ■   AMmrst,  Lord  Commissioner.  —  The  general  rule  is, '  that  where  the 
v^*>v«»/      chattel  interest  comes  to  one  who  would  be  tenant  in  tail  of  land,  the 
Foley         Umltations  over  are  void.  —  There  is  also  another  rule  that  the  interest 
agamti        m^  be  80  given  as  not  to  vest  absolutely  in  the  first  taker.    Where  the 
BoAVKLL.      testator  leaves  it  to  the  Court  to  make  the  conveyance  (18),  the  Court 
will  protect  the  property  as  far  as  may  be ;  here,  he  has  taken  upon  him 
to  be  his  own  conveyancer.    The  chattels  are  to  accompany  the  estate. 
-—  When  a  tenant  in  tail  comes  into  esse  it  must  vest ;  otherwise  the  ab- 
surdity must  happen  of  the  personal  estate  being  tied  up  longer  than  tiie 
real.    We  can  only  adopt  so  much  of  the  testator's  intent  as  was  legal. 
It  must  follow  the  rule  of  law ;  and  a  person  becoming  tenant  in  tail  must 
have  the  absolute  interest  in  the  personal  property. 

Hothamy  Lord  Commissioner.  —  Wherever  the  intention  of  the  tes- 
tator comes  under  discussion,  the  Court  desires  to  carry  it  into  execution 
as  far  as  possible ;  but  if  it  should  be  so  carried  into  execution  against 
the  rules  of  law,  every  thing  would  be  afloat.  The  testator  intended 
his  plate  should  go  to  every  one  who  came  into  possession  of  the  estate; 
but  that  is  impracticable,  because  it  is  absurd  to  put  the  personal  estate 
into  a  better  situation  than  the  real.  If  the  remainder-num  couM  not 
[  *S86  J  iiave  [*]  the  property  at  21,  it  would  be  impossible  to  point  out  when, 
he  should  have  it,  if  not  at  his  birth.  In  Gotver  v.  Gower^  [Barnard.  54.] 
Lord  Hardxvicke  expressed  a  very  anxious  wish  to  carry  the  intent  into 
execution,  but  says,  it  must  be  agreeable  to  the  rule  of  law.  This  was  a 
vested  interest  in  Edward  Foley\  son,  and  went  to  his  father. 

Decree  affirmed,  and  the  original  bill  dismissed. 

From  this  decree  there  was  an  appeal  to  the  House  of  Lords,  which 
was  heard  on  the  12  &  IS  July^  1784*,  and  the  following  question  was  pot 
to  the  judges ;  whether  Edward  Foley  had  such  an  interest  in  the  plate  in 
question  as  rendered  the  same  liable  to  an  execution,  at  the  suit  of  the 
creditors,  or  whether  the  plaintiff  had  any  such  interest  therein  as  barred 
such  execution  ?  And  the  judges  differmg  in  opinion,  they  were  heard 
ieriatim  thereupon,  on  the  9^  April,  1785,  when  the  House  affirmed  the 
decretal  order  of  the  Lords  Commissioners,  [See  4  Bro.  P.  C.  Sid. 
octavo  edition.] 

An  action  o?  detinue  was  afterwards  brought  in  order  to  try  this  ques- 
tion again,  in  B.R.y  and  a  case  reserved  wluchwas  brought  on  in  Easter^ 
1786 ;  but  the  Court  refused  to  hear  an  argument  on  a  case  which  had 
been  decided  in  the  House  of  Lords,  Upon  a  writ  of  error  being  brought 
in  the  Exchequer  Chamber,  that  Court  affirmed  the  judgment  without 
hearing  any  new  argument  on  a  similar  reason ;  and  the  House  of  Lords» 
on  a  writ  of  error  there,  affirmed  that  judgment  also  without  argu- 
ment. (19) 

« 

(18)  The  distinction  here  attempted  by  Lord  Commissioner  AMiurttf  between  articles 
of  covenant,  and  a  will  where  as  is  said  *'  The  testator  takes  vpon  himself  to  be  his  ovn  • 
*'  conveyancer"  though  supported  by  Lord  Loughborough  C.  in  the  D.  Newcastle  r.  C. . 
of  Lincoln,  S  Ves.  387.  397,  S9S,  me  much  dissatisfaction  to  the  great  Judges  who  sat 
upon  the  Appeal  in  Dom.  Ftoc.  in  that  case.      See  jter  Lord  EUenborough  C  J.  and 
Lord  Eldon,  12  Ves.  225.  227,  et  seq.  235,  &c.      It  seems  from  what  Lord  Eldon  says, 
ibid,  235.,  that  such  a  distinction  cannot  now  prevail :    so  that  the  quare  made  by  Mr.   • 
Vesey,  in  Carr  ▼.  Lord  Errol,  14  Ves.  478.,  may  imply  no  more  than  that  the  point  was 
noticed. 

(19)  It  seems  there  must  have  been  much  argument  by  the  counsel  on  both  aides  on 
some  most  material  points  unnoticed  by  Mr.  Brown,  Sm  per  Lord  Eldon  in  the  D. 
NeuxaMtU*^  case,  in  Dom.  Proc.  12  Ves.  233,  234.  Since,  however,  the  principal  case 
itself  underwent  so  much  discussion  in  the  House  of  Lords,  where  the  arguments  are* 
very  well  reported,  and  since  it  has  been  so  much  commented  upon  in  the  subsequent 
caaei  referred  to  by  the  present  Editor's  notes,  Mr.  Brown*    omission  seems  Immaterial. 
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■1  ( (l.i* 

[•]  TRINITY  TERM,  [  *287  ] 

25  Geo.  3.  1783. 

Lords  Commift- 

■■■""^■■^■•■"•■■^  sionen,  Lord 

Loughb&ravght 
_^  ,  jlshhurtt,  Hih' 

Prideaux  against  Prideaux.  tham. 

(Reg.  Lib.  1782.  B.  fol.  638.)  &  ck^^o' 

*^^R«  PRICE  movedy  that  the  biddings  should  be  opened,  upon  the   [Sales  in  the 
^^''  sereral  lots  mentioned  in  the  notice,  and  the  sale  set  aside  upon   Master*^  office 
the  ground  of  inadequacy  of  price,  and  also  of  irregularity  in  the  ex-  set  aside  after 
poeure  to  sale,  &c.    The, bill  had  been  filed  by  small  legatees  for  their  ^e  R^''« 
legacies.    The  decree  was,  that  the  personal  estate  should  be  first  ap-  being  thought 
plied  to  the  payment  of  debts  -and  legacies ; 'and,  if  there  was  a  de-  irregular  before 
ficiencvy  that  such  part  of  the  real  estate  as  should  be  necessary  should  ^e  amount  of 
be  sold  to  make  it  up.  — Without  any  [complete]  account  taken  of  the  *^®  ^^>!^?^ 
personal  estate  (1),  or  any  application,  on  the  part  of  creditors,  that  ^^nedri)*^ 
appeared,  and  the  mortgagee  expressly  disavowing  it,  the  premises  were  the  Court  dis- 
advertised  for  sale,  and  sold  at  very  inadequate  prices,  viz.  an  estate  of  claiming  doing 
9(Xtf.  per  annum  for  12,000^.  -^  an  advowson  for  one  year's  purchase  —  «>  fro™  the 
and  other  lots  at  equally  small  prices.  —  The  purchasers  paid  their  money  ™®'®  »n*de- 
into  the  bank,  and  got  the  decree  inrolled,  and  the  Master's  report  con-  pri^/2) 
firmed  as  early  as  possible.    Mr.  Price  cited  several  cases ;  one  of  xhU  order,  how- 
Gotoerv.  Gotoer(3),  another  of  Lord  HaUifax^  estate,  where  biddings  ever,  was  after- 
had  been  opened,  merely  on  the  inadequacy  of  price.     The  motion  was  ^oardt  reversed.']^ 
opposed  by  Mr.  Kenyan,  Mr.  Arden,  Mr.  Hardinge,  and  Mr.  Scott,  for 
the  several  purchasers,  on  the  ground  of  inconvenience  that  arises  to 
purchasers  at- the  Master's  chambers,  from  the  facility  of  opening  bid- 
oings  —  that  the  difference  of  price  might  arise  from  the  different  states 

(1)  This  decision  was  against  the  practice  of  the  Court,  and  was  ultimately  reversed 
bj  JlfOrd  Tkurlow,  because  it  was  tfie  unifttrm  custom  in  all  the  Master's  olKccs  to  proceed 
to  a  sale  of  real  estates  under  the  usual  direction,  wht^n  U  was  uwrelif  presumed  t/iat  the 
pertanatiy  would  not  ansiuer  the  purposes ;  tliat  purchasers  in  the  Master's  offices  had 
nothing  to  do  with  the  fact«  whether  the  personal  estate  might  or  not  ultimately  prorc 
sufficient,  if  the  Master  had  proceeded  to  a  sale  under  the  order  of  the  Court ;  and 
could  never  be  safe,  even  after  confirmation,  if  the  order  of  the  Lords  Commisiiotters  was 
io  stand.  That  it  was  impossible  the  order  which  existed  (and  which  was  not  to  open 
the  biddings,  but  to  set  aside  the  sale)  could  be  made  on  the  ground  of  inadequacy  of 
priee ;  and  indeed  that  was  disclaimed  by  the  Court.  See  inter  alia  the  facts  stated  bj 
the  present  Lord  Redesdale  in  JFatsoti  v.  Birch,  2  Ves.  jun.  53, 

(2)  The  principle  which  exists  is  a  sound  one,  and  was  formed  by  Lord  Thurlow  upon 
the  prindple  of  tibe  great  case  of  Gower  v.  Gower  (above  cited)  on  the  one  hand,  and  the 
fiafety  of  purcfaaaen  on  the  other ;  namely,  that  although  a  purchase  in  the  Master's 
office  may  be  set  aside,  even  after  confirmation,  where  there  has  been  fraud  or  miscon- 
duct in  ue  purchaser,  or  such  fraudulent  negligence  in  another  party  as  nuikes  it 
uneonscieatious  in  a  purchaser  to  take  advantage  of  it ;  tlie  Court  will  not  so  interfere 
under  other  circumstances,  such  as  general  negligence,  surprise,  inadcquaor  of  price, 
&e.  &C.  Vide  Scott  v.  Nesbitt,  per  Lo^  Thurlow,  post.  3  vol.  475.  Per  Lord  Eldon,  in 
Wren  v.  JRrton,  8  Ves.  502.  Aforrice  v.  Lp.  Durham,  1 1  Ves.  57.  and  White  v.  Wilson^ 
14Vei.l51>  152,  153. 

(3)  Gwser  v.  Gower  was  decided  first  by  Lord  Nbrthitigton.     See  the  report  from  his     « 
X^onbhip's  MSS.  2  Eden,  Ca.  Ch.  348.      That  order  was  affirmed  in  Dom.  Fjyc.     Vide 

6  Bra  P.  C.  306,  octavo  fdit  and  p.  148.  folio  edit.      See  further  2  Eden,  356,  and 
S  Vet.  jun.  54. 

Vol.  I.  .  Q  of 
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178S.  of  war,  when  the  sales  were  made,  and  of  peace  now,  when  the  appli- 
^M>^  M*^  cation  came  to  the  court ;  and  that  the  irregularities  were  matters  to 
PEnnAuz       which  the  piirchasers  were  strangers,  and  of  which  they  could  not  avail 

agairut        themselves  to  get  rid  of  their  bargains,  if  t^ey  turned  out  Bad  ones, 
r  •OftA^  [*]  Lord  Loughborough.  (4)  — The  decree  was  perfectly  right,  but 

[  2^  J  in  the  execution  of  it>  it  was  necessary  to  take  an  account  of  the  per* 
sonal  estate  of  the  late  Sir  [«/oAn]  Prideaux,  come  to  the  hands  of  his 
widow  and  executrix,  and  of  her  personal  estate,  in  the  hands  of  her 
executor,  which  were  first  to  be  applied.  The  charges  allowed  to  exhaust 
these  were  shockine;.  One  creditor  (Siokes  the  steward)  set  up  all  the 
money  he  had  received  on  account,  as  presents,  and  claimed  his  whole 
bill.  -—The  sale  was  ordered  in  March,  1781,  without  the  applicati<m  of 
a  single  creditor,  and  at  the  most  disadvantageous  time ;  so  that  justice 
ha9  not  been  done  to  the  unborn  children  who  have  claims  on  the  estate,^ 
and  vast  bargains  made  on  the  part  of  the  purchasers,  to  such  an  amount 
that,  if  it  was  between  party  wnd  party,  it  would  perhaps  entitle  the 
vendor  to  relief.  In  the  case  of  Lord  Gotoer's  estates,  tne  sales  were 
to  persons  who  were  neighbours,  and  knew  much  more  of  the  value  of 
the  estates  than  the  family.  The  neglect  which  appears  here  shews 
much  less  knowledge  of  the  value  in  this  case  than  there  was  in  diat.  I 
do  not  go  therefore  on  the  inadequacy  of  the  value  only,  but  upon  the 
estate's  being  sold  at  a  period  when  it  should  not  have  been  smd,  the 
mortgagor  disavowing  any  application,  and  the  reports  not  having  been 
made,  which  ought  to  have  been,  before  the  sale.  The  ordel*  for  sale, 
therefore,  and  all  the  proceedings  under  it,  must  be  set  aside.  The 
money  paid  in  must  be  repaid,  with  interest,  and  the  costs  of  the 
purchasers. 

Ashhurst,  Lord  Commissioner.— No  account  has  been  taken  of  the 
personal  estate,  which  ought  to  have  been  previous  to  the  sale.    It 
IS  an  ingredient  in  this  case,  that  there  is  a  gross  inequality  in  point  of 
•  price,  but  I  do  not  rely  upon  that. 

Hotham,  Lord  Commissioner.  —  I  am  of  the  same  opinion.  On  a 
ground  of  policy,  the  Coiut  ought  to  be  very  slow  in  opening  biddings, 
as  much  property  is  sold  under  the  autfiority  of  the  Court ;  but  justice 
must  not  give  way  to  policy.  The  circumstances  of  this  case  are  so 
stronffy  as  to  make  it  difficult  for  any  abilities  to  get  the  better  of  them, 
and  these  cases  must  be,  in  a  great  measure,  decided  upon  th^r  par- 
ticular circumstances,  as  there  is  no  principle  that  will  pervade  them  all, 
unless  the  law  of  the  Court  were  that  we  could  in  no  case  get  at  a 
bidding.  This  case,  of  all  others,  is  that  which  would  demand  the  inter- 
position of  the  Court. 
[  *289  ]  [•]  Order  for  the  sale,  &c.  set  aside ;  but  as  the  Lords  CommissionerB 

were  not  perfectly  agreed  upon  the  form  of  the  order,  the  motion  stood 
over.  (5) 

This  order  was  afterwards  discharged  by  Lord  Thurlow,  with  costs.  (6) 


(4)  Some  more  of  the  (NUticultra  of  Lord  Loughborougk's  statement  of  the  caee  ap* 
pear  in  Mr.  Coz*4  Report.  It  is  rather  curious  that  Mr.  Brown  seems  to  have  capkd 
the  other  paris  of  Mr.  Cox's  note  {rather  inaccuratdy  too)y  omitting  Lord  ZMtgkborou^** 
judgment  as  there  given,  and  also  the  order  actually  drawn  up,  there  stated.    I  Coz,56. 

(5)  The  application  made  to  the  Court  ^as.  that  the  several  sales  of  lota  L  5, 6,  &  7. 
9mifA/  he  whoily  ket  aside  for  hrregukaity ;  or  otherwise  that  the  several  biddiiMa  Ibr  such 
respective  lots  might  be  opened ;  the  defendant  the  Earl  of  Lubum  undcrta&t^  to  bid 
several  sums,  speofied,  for  such  respective  lots.  R.  L.  The  order  drawn  up  was  as  Al- 
lows .  —  **  The  Court  being  of  opinion,  that  the  said  estates  have  been  sold  prtwuUwnl^ 
«  their  Lordships  do  order  that  the  respective  biddings  for  the  said  estates,  and  the  omias 
"  for  confirming  the  same,  be  set  aside,  and  the  money  be  paid  back  to  the  mirrhiirsn : 
**  and  the  Master  is  to  compute  interest  at  &L  f)er  cent,  thereon;  and  the  Maimer  is  to 
'<  take  an  account  of  all  costs,  charges,  and  ezpences,  of  every  kind  that  the  puiilwaii 
"  have  been  put  to ;  and  such  interests  and  oostft  are  to^jnid  tathe  piiiTliMHi  o«C  of 
*'  the  cash  in  the  Bank,  on  account  of  rents  and  profits.**    t  Ok,  S$.  and  Kfeg.  tA, 

f$2  1^^  in  f^otson  V.  Birch,  2  Ves.  jun.  $3.  et  antea,  note  («). 


ac- 
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ALOft£o  PiNCKE,  Esq.  only  Son  and  Heir  at  Law,  and  also  the 
only  acting  Executor  of  Elizabeth  Pincre,  Widow,  deceased, 

who  was  one  of  the  Co-heiresses  at  Law  of  Elizabeth  Handa-  j.  ^  .  , 

8YDE,  Widow,  deceased,  and  Ann  Thornycroft,  Spinster,  the  mu,2djidy 

other  Co-hehress  at  Law  of  the  said  Elizabeth  Handasyde,  1783.    Lords 

Plaintiffs.  CWu«ionm, 

£dwaed  THOKNYCROrr,  Esq.  only  Son  and  Heir  at  Law,  and  also  Ifl^^^?**'*^* 
Derisee  and  sole  Executor  of  Henshaw  Thornycroft,  Esq.  .^  ^  Rerened 
deceased,  who  was  the  Devisee,   and  sole  Executor  of  the  said  on  appealTa 
Elizabeth  Handasyde,  deceased,  and  others,        Defendants.  i>om.  Proc. 

4Bro.  P.C.92. 

(Reg.  Lib.  1782.  B.  fol.  399.)  S^^tl  ^ 

J^LIZABETH  Handasyde,  the  wife  of  the  late  General   Handa-   FOing  a  bill  for 
^dCf  was  in  her  life-time  seised  of  several  estates  in  tail,  under  the  «q">***>l«  re^^ 
mamage-settlement  of  her  father,  Sir  John  Thomycrqfty  deceased,  with  i"J^^j^ 
remainder  to  Sir  John  Thomycrqfti  junior,  as  heir  to  Sir  John  Thomu'  ^aion,]  is 
cr<^i  the  elder,  in  fee.    Sir  John  Thoniycrofiy  the  son,  by  a  will  made  equivalent  to 
in  17S9,  devised  all  his  estates  to  Henry  Foster,  in  fee.     This  will  was  Imn^ng  an  i 
contested  by  Mrs. //aif^^vd^,  as  heir  at  law  to  the  testator,  and  the  ^n>n»te^fect, 
suit  compromised.  On  which  Foster  conveyed  by  deed  all  his  claims  to  the  Jne  ftwa  bSiR 
late  General  Handasyde,  and  Mrs.  Handasyde,  in  fee.   Mrs.  Handasyde  set  up  as  a  bar; 
survived  the  General,  and  made  her  will,  dated  24'th  April,  1772,  in  but  filing  a bUl 
which,  aittong  other  estates,  she  gave  her  "  estate  and  manor  of  Stock-  merely  for  dis- 
**  x»>dl,  in  the  parish  of  Lambeth,  in  county  of  Surry,  and  all  thereunto  «>'«7t  " 
*<  belonging,"  to  Henshaw  Thornycroft,   father  of  the  defendant,  and  AbuVfai equity, 
his  heirs  male;  she  also  made  Hensnaw  Thornycroft  executor. «.  She  however,  is  not' 

died  in  177%  leaving  the  plaintifis  her  heirs  at  law. Among  the  es-  such  an  action 

tates  to  which  Mrs.  Handxisyde  was  entitled  under  the  settlement,  was  ^  ^  a^ol^  a 
[♦J  one  situate  in  the  parish  of  St.  Mary  Newington,  in  the  county  of  ?"*',^^^^ 

Surry,  but  which  is  not  within  the  manor  of  Stockwell. Of  this,  {^^JJ^T^ 

among  the  other  estates,  Henshaw  Thornycroft  took  possession,  and  in  dic^n.  (s) 
Hilary  term,  1773,  with  his  wife,  levied  a  fine,  and  suffered  a  recovery,       _  ^oqa  i 
in  or  Jer  to  bar  the  estate  tail.    The  title-deeds  of  the  estates  were  also      I-     ^  -1 
in  his  hands,  as  executor  of  Mrs.  Handasyde,  —  Elizabeth  Pincke  (since 
deceased),  and  Ann  Thomycrqft,  filed  their  bill,  praying  a  discovery  of 
deeds  relative  to  the  estates,  and  also  of  what  estates  Mrs.  Handasyde 
diedseisecl,  which  did  not  pass  by  her  will;  and  about  January,  1778, 
brought  an  ejectment  against  Coder,  the  tenant  of  the  estate  iu  St.  Mary 

(I)  Hie  order  of  dismission  was  reverted  by  the  House  of  TiOrds  :  "  And  it  was  fut- 
**  tiiw  ofderedahd  adjudged,  that  the  bill  should  be  retained  for  twelve  months,  and  that 
**  the  pbdntiflh  Aould  be  at  liberty  in  the  mean  time  to  bring  such  action  or  actions  at 
*<  la#  as  they^sboilld  be  advised,  &c  And  it  was  further  ordered  and  adjudged,  that  the 
"  aid  Edward  Tlwmycrofi  should  not  insist  in  such  action  or  actions,  or  on  any  trial  to  Be 
"  bad  thareon,  on  the  fine  mentioned  in  the  pleadings,  or  on  any  non-claim  which  had 
"  ensued  thereon,  or  on  any  other  fine  or  non-claim  whidi  might  have  been  incurred 
^  stnee  flUng  the  original  bill"  4  Bro.  P.  C.  102.  octavo  edit,  and  Cruise  on  Fines,  34^. 

It  is  difficult  to  say  that  the  circumstance  of  the  bill  having  jrrayed  an  aaSntnt  was  of 
Miy  aabrtaBtial  validity,  though  noticed  in  4  Bro.  P.  C.  92.  Lord  Eldon  C.  seems  to 
negative  it,  6  Ves.  89.  The  true  ground  is  stated  by  Lord  Redesdale  C.  in  Bond  v.  Hop- 
kmt,  ]  Scho.  &  IjeSrof,  432, :  **  tliat  it  was  against  conscience  to  make  use  of  a  fine 
*'  leviaA  peadiog  the  suit  upon  which  the  ejectment  proceeded.*'  Lord  RedetdaU  adds, 
the  ultimate  decision  of  this  case  has  always  been  cited  with  aporobation. 

(9)  See  per  Lord  Lamgkkoroughf  post  291.  and  the  cite  0  Ikm.  Proc  4  Bro.  P.  C. 
|M.  octafo  edit  and  Cruise  on  Fines,  329. 

Q  2  I^fbmngton  ; 
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1788.         Netvin^on  ;  but  Mrs.  Pincke  then  dying,  and  hec  claimB  desoending 
'  *^  „  ^      '      upon  the  present  plaintiff,  Alured  Pincke^  no  notice  of  trial  was  given  till 
Pzvcxx       just  before  the  Summer  assizes,  1778.    A  few  days  before  the  trial  was 
agphut        to  come  on,  Mr.  WhitCy  the  solicitor  for  the  defenaant,  informed  the  so- 
TMOBMTCBofT.  jjcitor  for  the  plaintiff,  of  the  mU  of  Sir  John  Thomycroft  the  son^  and 
that  the  production  of  that  mlly  and  setting  up  the  ttUe  ^  Henry  Foster 
under  it,  wotdd  nonsuit  the  plaintiff* in  ejectment ^  but  he  did  not  mentioii 
the  fine  J  or  the  deed  by  tohtch  Foster'^  title  teas  conveyed  to  Mrs.  Haoda- 
.  syde  —  that  deed  being,  in  fact,  not  then  discovered.  —  The  heirs  at  law 
gave  notice  of  trial  for  the  Lent  assizes,  1779,  when  Henshaw  Thorny' 
croft  set  up  the  fine,  and  non-claim,  and  there  bavins  been  no  actual 
entry,  the  plaintifBs  were  nonsuited.    Upon  this  the  plamtiffs  filed  a  bill 
of  revivor  and  supplement,  making  Mr.  White  a  party,  praying  that,  un- 
der these  circumstances,  the  defendants  might  be  restrained  from  set- 
tine  up  the  fine,  and  might  account  for  the  rents  and  profits  (S)y  whidi 
bill,  upon  the  death  of  aensha%n  Tnomycrqfti  was  revived  against  the 
present  defendants. 

•  The  question  before  the  Court  was,  Whether,  under  these  circum- 
stances, the  plaintifife  ought  to  be  barred  by  the  fine. 

For  the  plaintiffs,  it  was  contended,  that  they  should  have  proceeded 
to  trial  at  the  summer  assizes,  1778,  which  was  before  the  expiration  of 
the  five  years,  if  they  had  not  been  prevented  by  l^r.  White* %  information 
of  a  title  being  out  in  Foster^  which  would  nonsuit  them ;  —  therefore 
tliey  contended,  this  was  a  proper  case  for  the  interference  of  this 
Court.  —  They  insisted  further,  that  the  filing  of  the  bill  in  this  Court 
was  of  itself  sufficient  toprevent  the  bar  arising  from  the  fine  and  non- 
C*W1  ]  claim  taking  place. — They  cited  1  Vem.7S.  [♦]  Gilbert  v.Emmerton, 
2  Vem.  503.  Baker  v.  Pritchard,  2  Atk.  887. 

For  the  defendants,  it  was  urged,  that  there  was  no  impropriety  in 
Mr.  White*s  conduct ;  that  this  Court  would  not  interfere  to  prevent  the 
operation  of  a  fine,  unless  in  cases  of  fraud  ;  and  that  the  bill  being  in 
substance  a  mere  bill  for  discovery  (4),  could  not  operate,  to  prevent 
the  bar  obtaining.  —  They  cited  Lake  v.  Hayesy  1  Atk.  282.  —  2  Atk.  1 . 
—  Mackenzie  v.  the  Marquis  of  Powisy  4  Brown's  Parlt.  Cases,  328.  (5) 
Cradock  v.  Marshy  1  Ch.  B,e^.2Q5.—Hurdret  v.  Calladon,  1  Ch.Rep. 
214.  2  Ch.  Ca.217.  —  Brereton  v.  Gamul,  2  Atk.  240. 

Lord  Loughborough, —  If  it  were  made  out  that  the  plain ti&  were 
prevented  from  trying  their  cause  by  fraud,  I  should  think,  under  the 
principles  of  this  Court,  the  defendants  ought  to  be  restrained  from 
setting  up  the  fine  as  a  bar ;  but  here  the  plaintiffs  take  it  for  granted, 
that  a  bill  filed  in  this  Court  for  any  purpose  will  prevent  the  statute  of 

limitation,  or  a  fine  barring. All  legal  interests  are  bound  by  the 

fine :  if  the  subject-matter  of  the  suit  be  of  legal  jurisdiction,  the  bring- 
ing a  suit  in  equity  will  not  bar  the  operation  of  the  fine.  (6)  If  a  de- 
mand of  a  debt  be  made  here,  in  case  of  a  legal  debt,  this  Court  being 
applied  to  for  a  discovery,  will  not  prevent  the  statute  of  limitations  from 
running ;  but  if  it  be  for  payment  out  of  assets,  for  which  tliis  is  the 
proper  jurisdiction,  there  the  filing  of  the  bill  is  the  commencement  of  a 
proper  suit.  I  do  not  say,  that  a  case  may  not  exist  where  the  bad  faith  of 
parties  may  make  a  ground  to  prevent  a  fine  from  barring ;  but  here  was 
only  a  communication  of  the  truth  of  the  case  ;  tlie  attorney  stated  all 
he  knew:  it  was  not  his  duty  to  give  notice  of  the  fine.  It  is  not  in 
■proof  that  it  was  in  consequence  of  this  they  did  not  try  the  cause.    It 

>     (3)  Vide  note  (\). 

(4)  See  per  Lord  Eldon  C.  in  Pulteney  t.  fFarrerif  6  Vcs.89i  and  note  (1)  emtea. 

(5)  7  Bro.  P.  C.  282.  ocUto  edit. 

h)  8m  the  case  in  Dom.  IVoe.  4  Bro.  P.  C.92.  To«ia.Edi«. 
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was  their  own  judgment  that  decided  upon  it.  A  legal  bar  has  taken  place         17831 
in  consequence  of  a  legdl  provision  (7)»  —  wbethier  that  provision  be      *^     \  a_* 
wise  or  not,  it  must  bind.     No  hardship  has  occurred,  in  consequence  of        Pikckx> 
which  they  can  say,  that,  in  conscience,  the  fine  should  not  be  set  up.'        against 
This,  is  a  leggii  title  (8),  over  which  this  Court  has  no  jurisdiction,  and  no    THo»NTcmorr. 
fraud  has  intervenea.     The  bill  must  therefore  be  dismissed. 

Lord  Commissioner  Ashhurst. —  I  am  of  the  same  opinion  ; — where 
a  bill  is  filed,  with  a  prayer  for  equitable  relief,  the  policy  of  the  law 
suspends  the  statute  of  limitation ;  just  as  in  the  case  [^]  of  the  com-  [  *292  ] 
mencement  of  an  action.  But  with  respect  to  a  fine,  the  case  is  dif-r 
ferent:  the  bringing  an  action  is  not  sufficient  to  bar  the  operation 
without  an  actual  entry ;  no  more  can  the  bringing  a  suit  here  be  so, 
unless  the  entry  was  prevented  by  fraud.  In  any  other  case  the  filine 
the  bill  cannot  prevent  the  bar ;  and,  in  this  case,  there  was  no  fraud^  « 
but  a  fair  disclosure. 

Lord  Commissioner  Hotham,~^If  the  filing  of  the  bill  is  not  a  suf- 
ficient bar,  it  will  stand  on  the  circumstances  of  the  case.  It  was  a 
mere  bill  of  discovery  (9),  which  is  not  sufficient.  If  the  circumstances 
were  such,  that  there  had  been  an  imposition  upon  the  part^,  I  think 
the  Court  should  interpose ;  but  it  was  a  fair  candid  conversation. 

Bill  dismissed.  (10) 

This  decree  was  reversed  upon  appeal  to  the  House  of  Lords,  28th 
-Frfniflfy,  1785.(11) 


(7)  See  the  conclusion  of  note  (1)  antea,  the  marguuJ  abstract  at  Ae  head  of  the  prin- 
cipal case  in  4  Bro.  P.  C.  92.  octavo  edit,  and  the  case  there. 

(8)  But  see  note  (1)  antea. 

(9)  Qtugre  this ;  and  see  4  Bro.  P.  C.  92. :  but  nevertheless  vide  the  conclusion  of 
note  (1)  arUeaf  and  especially  6  Ves.  89. 

(10)  "  And  the  d^endant  not  dewing  cotth  such  dismission  is  to  be  without  costs.  **.< 
Reg.  Lib.  It  was  ultimately  held,  that  the  fine  was  levied  against  conscience.  See 
1  Scho.  &  Lefroy,  452. 

(11)  See  4  Bro.  P.  C.  92.  ct  anteoj  note  (1). 

^»  Lords  Commia- 

'   sioners.  Lord 

Pearson  against  Pearson.  l^SlJ^T^*^ 

thajn, 
(Reg.  Lib.  1782.  B.  fol.  639.)  Uncoln^s  Inn 
•'    HaU,  4th  July, 

^T^E  testator  gave,  by  his  will,  [a  house  and]  ten  acres  of  land  tq  ^^®^* 
*    his  son,  subject  to  a  rent-charge  of  10/.  per  annuniy  to  his  wife  for   R«nt-charge 
life,  and  31.  a  year  to  his  brother.    The  bill  was  filed  by  the  widow  for  ^S^oJ^/b^ 
the  annuity  and  her  dower :  and  the  only  question  was,  whether  the  of  dower,  un- 
rent-charge  to  the  wife  was  a  bar  of  her  dower,  it  not  being  so  less  so  ex- 
pressed, or  the 
circumstances  such  as  to  shew  it  must  be  so  intended  (1). 

(1)  As  the  law  is  now  settled,  "  The  right  to  dower  being  in  itself  a  dear  legai 
**  right,  an  intent  to  egctude  that  right  by  Toluntaiy  gift  must  be  demonstrated  either  by 
**  expreu  werds,  or  by  dear  and  numtfest  implication.  In  order  to  exclude  such  right, 
**  the  instrument  itself  miut  contain  some  provision  inconsistent  with  the  assertion  of 
«<  such  legal  right.*'  rer  Lord  Redesdale  C.  in  Birmingham  v.  Alrwan,  2  Scfao.& 
Lefir.  452,  453.  French  v.  Davies,  2  Ves.  jun.  572.  Foster  v.  Cook,  post.  9  toI.  347. 
Strahon  ▼.  Sutton,  5  Ves.  249.  Greatorex  v.  Cary,  6  Ves.  615.  Lord  Dorchester  v.  £. 
Mffin^nam^  Cooper's  Ca.  Ch.  319.  A  widow  must  elect  where  the  case  amounts  to  the 
latter  dcKription.  See  Wake  v.  Wake,  post,  9  voL  255.  and  S.  C.  1  Ves.  jun.  3S5,  Jones 
▼.  CoUier,  AmbL  73a  Arnold  t.  Kempstead,  and  ViBa  Real  v.  Lord  Galway,  cited  in ' 
Mr.  Brown's  notes  to  the  principal  case,  and  the  cases  dted  in  the  argument.  Per  Lord 
Eldon  C  in  Garthshore  y.  Chalie,  10  Ves.  20.  Chalmers  t.  StorU,  2  Ves.  &  B.  222. 
Mr.  Hargmve't  note  (6)  to  Co.  X«Ut  96.  b.  and  Mr.  Baitbby't  note  to  Lawrence  ▼.  Latv- 
renew,  2  Vtm.  9€S,  3««. 

Q  S  expressed 


Cases  Arouxd  amo  Determinbo 

expressed  in  the  will.  Mr.  Kenyon  and  Mr.  Uoyd  cited  Lamrmu  ▼• 
Lawrence,  Eq.  Abr.  218,  219.  (1  Bro.  Parlt.  Ca.  591.)  [and  5^.  469. 
Toml.  edit.]  ;  Davis  v.  Edwards  (before  Lord  Bathurst)  that  a  rent- 
charge  will  not  bar  dower,  unless  so  expressed.  On  the  other  side  was 
cited  Vilda  Real  v.  Lord  Galway,  before  L6rd  Camden^  (Harg.  Co- 
Lit.  S6  b.) 

Lord  Loughborough.  —  The  law  is  perfectly  settled,  and  Tery  |^n. 
The  gift  of  an  annuity  to  the  wife  majf  be  a  bar  of  dower,  or  mcy  not, 
according  to  the  language  of  the  will:  Arnolds.  Kempstead {dttd  in 
the  same  note  upon  Co.  Lit.  36  b.)    In  ViUa  Real  v.  Lord  Oahoayf  (9), 

it 


f  [This  case  is  since  rqxuted  AmbL  682»  but]  tlie  Bc|X>rter  bafiag  beta 
with  «  very  acctirate  note  of  Lord  Camden'^  judgment  on  the  point  of  dower  ib  tfak 
ease  (in  which  ^e  former  cases  on  the  subject  are  considered,}  he  has  added  it  hare. 

Lord  Chancdlor  stated  tiie  testator  Mr.  ViUa  ReaT*  will  to  be  as  fiiDows  s 

**  I  give  and  devise  to  my  dear  wife  one  aiimtity  or  dear  yearly  sum  of  900L  ti  Itw- 
*«  ful  British  money,  to  be  paid  her  by  two  equal  half-yeaiiy  paymflBts*  &c.  iHdA 
«<  annui^  I  give  her  during  her  natural  liic^*'  &c  And  subject  to  the  paymant  of  lib« 
said  yearly  annuity  or  yearly  sum  of  200/.  to  my  wife  during  her  natural  m^  I  g^ve  sad 
bequeath  all  and  everv  my  messuages,  cottages,  &c.  &c.  and  also  my  personal  catala  aa 
hereinafter  mentioned,  i.  e.  **  I  give  and  devise^"  in  words  oonprdienaive  of  all  his  real 
estate,  "  to  trustees  and  their  heirs,  in  trust,  to  preserve  and  support  the  contingent  uses 
«  sn4  ren^nders  from  being  defeated  and  destroyed*  and  for  that  piupoaa  to  maka  c&- 
**  tries ;  yet,  nevertheless  to  permit  and  suffer  my  dan^^ter  or  her  tntttae^hawhiaftBr 
«  mentioned,  to  receive  and  take  the  rents  and  profits  of  all  and  singular  the  prsniaea 
**  to  and  for  her  proper  use  and  benefit,  and  to  let,  sett  and  demise  the  same  for  tfaa  beat 
*/  rents,  without  taking  any  fines  for  her  natural  Hfe,  and  then  in  trust  fbr  the  uaa  and ' 
<<  behoof  of  the  heirs  of  the  body  of  my  said  daughter,  and  in  deAkoh  of  sttdi  vamt, 
**  reminders  over. 

**  AH  the  rest  and  residue  of  my  ready  monies  and  personal  estate  to  Loud  Gahft^  in 
«  trust,  to  vest  the  same  in  the  purchase  of  lands,  to  be  conv^fed  to  the  tmsteas  In  tmst, 
*'  for  the  same  uses,  as  before  liniited,  of  his  real  estates. 

«  If  the  annuity  be  behind  or  unpaid,  his  wifb  to  enter  on  the  said  estates,  or  any  patt 
•    <*  thereof,  or  into  any  estates  to  be  purchased  to  distrain,  &c.  till  arrean  Ailly  paid  and 
•*  satisfied." 

Hie  questions  upon  this  will, 

1.  Whether  Mrs.  Viiia  Real  is  to  take  this  annuity  in  satisfaction  of  dower  out  of  bar 
husband's  real  estate. 

2.  Whether  Mrs.  ViUa  Real  is  intitled  to  this  annuity  clear  of  the  land-tax. 

At  the  hearing  of  tliis  cause,  two  cases  were  relied  upon  by  each  side  upon  tlia  first 
point. 

The  first,  the  case  of  Pitu  and  Snowdeny  determined  by  Lord  Hardukket  wbere,  upon 
a  like  will,  he  determined  the  widow  to  be  intitled  both  to  dower  and  annuity. 

The  other,  the  case  of  Arnold  and  Kempstead,  where  Lord  Nartkingfont  in  a  similar 
esse,  was  of  opinion,  that  the  widow  was  entitled  only  to  one,  and  put  her  to  her  electioa. 

Pitts  v.  Snmoden  was  thus :    Devise  to  his  wifie  of  an  annuity  of  502.  a  year  payable 

out  of  his  copyhold  and  his  freehold  messuages,  with  clause  of  entry  and  distrsss,  to  be 

made  good  out  of  his  personal  estate.    And,  subject  to  the  annuity,  he  gave  hia  fraihold 

messuages  to  his  three  children,  &c. 

fS.  C.  2  Eden  Arnold  v.  Kempstead.    Testator  gave  some  leasehold  estates  to  his  wife,  fbr  lifb,  and 

Ga.  Temp.  Ld«  ^^"  fS^^^  ^^  ^^^  ^^*  ^  7®*'''  (^^  whereof  to  be  paid  within  twelve  montha  after  bis 

Korthinffton        decease,)  to  be  paid  to  her  yearly,  during  her  natural  life,  or  so  long  as  she  should  con* 

'       tinue  a  widow,  out  of  the  rents  and  profits  of  his  firaehold  estates  in  Queen*s  Square. 

No  clause  of  entry  and  distress. 

But  gave  all  his  freehold  estates  in  Queen's  Square  to  his  son,  with  remainders  ovar. 

The  case  now  before  the  Court  is  more  eiactly  correspondent  in  the  form  of  tba  devise 
to  PiUs  and  iSnowden,  than  to  the  other  case ;  for  in  these  two  there  is  an  eiprass  dausa 
of  entry  and  distress,  whereas  there  is  no  such  power  in  Arnold  and  KempsUad:  and  tej 
more  perfectly  resemble  each  other  in  another  circumstance^  as  the  annuity,  in  botbt  ia 
charged  upon  other  funds  not  subject  to  dower,  as  well  as  upon  tha  dowabla  eitais; 
whereas  in  Arnold  and  Kempstead  the  annuity  is  made  to  issue  only  out  of  tha  fi  wJMJd 
estate  sufcrject  to  dower. 

(9)  See  ;ier  M.  R.  in  French  v.  Daoies,  2  Ves.  j&m.  577,  and  Strakan  v.  SwUen, 
3Vm.930,  251.  Note  bo«f«ver  the  principle  as  calJaeied  mrtnr  in  the  first  iioia^  tei^ 
ring  to  2  Scha.  &  Leboy,  453. 

7.  These 


336.     Quod 
vide.'} 
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rt  was  held  to  be  a  bar,  because  otherwise  Che  other  devises  in  the  will         178S. 
could  not  take  effect.    In  this  case,  if  the  value  of  the  lands  should  not 

be 


I  am  of  opinioii  that  it  shall,  because  the  claim  of  dower,  Ist.  disappoints  the  will,  and 
So.  IS  iBoonsisCeiit  with  it. 

It  is  admitlad  that  erery  devisee  must  confinn  the  will  in  toto,  if  he  claims  any  int^ 
mast  uadar  it|  and  will,  consequently,  forfeit  such  interest,  if  he  impeaches  or  interoepta 
Aoypartof  it. 

In  this  ease,  the  will  is  contradicted  by  the  claim  of  dower.  1st  Became  it  puts  the 
trustees  out  of  possession ;  for  they  cannot  hold  the  whole,  subject  to  the  annuity  and 
distrass,  without  being  in  possession  of  the  whole:  nor  can  the  annuitant,  consistent 
with  the  will,  take  possession  of  any  part,  because  her  right  of  entry  into  the  whole 
pats  her  out  of  possession  of  the  whole,  till  her  right  accrues  upon  default  of  payment. 

And  though  die  present  case  gives  the  right  of  entry  upon  the  whole,  or  any  part,  in 
inore  explicit  terms  than  Pitts  moA  Sniowdm ,'  yet  the  general  power  of  entry  and  distvesa 
im  Piiti  and  SttoufJen  is  tantamount  in  this  particular. 

_  The  poaitipn  therefore  of  the  trustees  being  co-extensiye  with  the  annuities  and  the 
distress,  it  is  not  possible,  in  such  a  case,  to  make^the  land  subject  to  the  do#er,  and  the 
vcoti^haige  at  the  same  time^  because 

Aa  annuitant,  the  widow  must  be  out  of  possession  of  the  whole ;  aa  doweiesB  she 
■Mist  be  possessed  of  apart. 

Hence,  it  follows,  that  where  the  testator  gives  the  estate,  subject  to  the  annuity,  as  he 
doth  in  thia  case,  he  must  be  intended  to  give  subject  to  the  annui^  onfy,  and  the  resi- 
due of  Iha  rents  and  profits  being  given  to  the  devisee^  that  devise  must  exclude  all 
-ckKges,  exoept  only  the  annuity. 

In  this  view  of  the  matter,  the  widow,  by  the  claim  of  dower,  disappoints  the  will  in 
dM  most  essential  part  of  the  testator's  plan ;  by  reducing  the  interest  of  the  devisee^  and 
loading  the  estate  with  an  additional  burthen. 

S.  The  claim  of  dower  is  inconsistent  with  the  will  in  another  light,  as  it  will  diminish 
the  annuity  itsdtf,  whidi  is  contrary  to  the  very  words  of  the  will. 

The  annuity  is  either  given  over  and  above  the  dower,  or  in  satisfaction  of  it.  He 
intoided  only  one,  or  he  intended  both ;  if  both,  be  intended  both  should  be  enjoyed  in 
their  full  extent ;  the  whole  annuity  and  the  whole  dower. 

Now  can  the  widow  edjoy  the  annuity,  as  the  will  has  given  it,  if  she  claima  her 
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It  is  most  clear  that  she  cannot. 

For  if  she  enters  into  a  third  right  of  her  dower,  she  must  sink  so  much  of  her  an- 
nui^  as  that  diird  ought  to  t>ear  in  proportion.  That  is  a  violation  of  the  wiU,  and 
wfaedier  the  annuity  daSies  with  the  dower,  or  the  dower  with  the  annuity,  it  is  equally 
derisive,  for  she  can  never  enjoy  both,  unless  both  can  he  reconciled  to  the  will. 

Nor  is  there  any  pretence  to  say  that  the  whole  annuity,  by  an  equitable  marshalment, 
ahall  be  thrown  upon  the  two  remaining  thirds ;  because  that  would,  in  terms,  contra- 
dict the  will,  which  charges  the  whole  and  gives  the  power  of  distress  on  the  whole. 

This  is  sufficient  to  shew  the  testator's  intention ;  it  is  an  intention  that  does  not  stand 
upon  a  loose  presumption,  but  from  the  mode  of  devising  in  the  wiU  itself;  —  and  then 
the  case  comes  within  the  rule  of  Noys  and  Mordaunt,  that  no  person  ahall  dispute  a 
will  that  takes  under  it 

This  rule  is  universal  and  without  exception ;  and  a  doweress  has  no  more  right  to  be 
caMnqpted  from  it,  than  any  other  devisee. 

The  caan  of  Lawrence  v.  Lawrence  (3),  Hiidun  v.  Kitchen,  Lemon  v.  Lemon,  See,  may 
be  all  admitted  to  be  good  law ;  the  will,  in  all  these  cases,  being  consistent  with  the 
dain  of  dower. 

In  all  these  cases  the  dowable  estate  was  deviud  generally  ;   and,  |»  the  testator  bad 


(3)  The  Editor  is  in  possession  of  a  MS.  note  from  a  source  of  acknowledged  authority. 
Lord  Loughborough  h  tiiere  stated  thus  to  express  himself:  —  **  The  ease  d  Lawrmc& 
**  ▼.  Lawreru^e  has  been  taken  too  strongly.  The  affirmance  in  the  House  of  Loids  wta 
'  vpona  different  point  i  and  therefore  is  in  reality  no  confirmation,  of  lArd  Soonn'a 
*<  oflMah,  On  the  contrary  to  thb  position,  however,  see  the  oaae  in  Dem.  PMt. 
reported  3  Bro.  P.  C.  483.  octavo  edit,  and  Mr.  Raithby's  note  on  Lawrenoe  v.  Zow- 
reiMf^  S  Vcm.  36^  which  refers  to  the  Journals  of  the  House  of  Lords,.  SO  voL  p.  45& 

Q  4  »« 


agfum/t 
Hiese  two  being  alike  in  all  their  drciimstances,  I  must  admit,  that  Pitt«  and  Snamden        Tmamoi^. 

is  an  authority  in  point  one  way,  Arnold  and  Kempstead  the  other. 
Theqnestion  upon  this  case  is  this : 
1.  Whetiber  if  a  reni^charge  is  ^ven  to  the  widow,  issuing  out  of  the  estate  subieet 

to  dower  with  power  of  distriu,  this  devise  shall  operate  as  a  bar  or  satisfiM^on  of  her 


Pkarsom 
against 
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Casea  Argued  and  Betesuired 

be  sufficient  [*]  to  satisfy  the  two  annuities  and  the  dower,  it  would 
prove  it  was  intended  to  be.  in  bar,  otherwise  there  is  nothing  in  the 
will  to  shew  such  intention  ;  and  there  must  be  such  an  intent  to  make 
it  a  bar  to  dower. 

The  cause  stood  over,  in  order  to  inquire  into  the  value  of  the  land ; 
plaintiff's  counsel  agreeing,  that  if  it  should  not  be  sufficient  to  answer 
the  annuities  and  the  dower,  the  widow  should  relinquish  her  claim.  (4) 

Dot  expressed  the  wife's  bequest  to  be  in  satis&ction,  the  Court  would  not  presume  it, 
and  the  estate  passed  cum  onere» 

There,  no  riolenoe  is  done  to  the  will ;  and  the  wife  takes  no  more  from  die  devisee 
tlian  the  testator  intended  she  should ;  nothing  being  declared  to  the  contrary. 
i  But  where  the  dowable  estate  is  so  dirided  that  the  claim  of  dower  makes  a  material 
change  in  the  will  itself  as  it  does  here,  the  widow  must  be  barred,  by  necessary  iinpliri^' 
tion.  For  where  is  the  difference  between  declaring  she  shall  not  hold  both,  ai^  deviwig 
so  that  she  cannot  hold  both  without  disturbitig  the  will  ? 

And,  therefore,  if  the  daim  of  dower  will  disappoint  the  will,  she  is  barred  of  ber 
dower  by  necessary  implication ;  which  will,  according  to  the  doctrine  of  all  the  cases, 
be  equii^ent  to  an  express  declaraUon. 

I  will  now  say  a  word  upon  the  case  of  Arnold  and  Kempatmd, 

There  is  no  power  of  distress  in  that  will,  and  yet  I  do  think  it  substantially  within  the 
reason  of  the  other  two  cases ;  for  the  very  gift  of  an  annuity  to  the  wife  out  of  the  dow- 
able estate  does,  from  the  nature  of  the  interest,  throw  her  out  of  possession,  and  makes 
the  clain^  of  dower  inconsistent  with  the  wilL 

I  must  not  conclude,  without  taking  notice  of  a  dicumstance  that  may  be  urged, 
against  my  opinion,  as  a  proof  of  intention  in  the  testator,  to  give  both  dower  and  ao> 
nuity  to  the  wife.  And  that  is,  that  the  annuity  is  made  to  issue  out  of  more  than  the 
dowable  estate,  from  whence  it  may  be  argued  that  the  testator  enlarged .  the  fimd  for 
payment,  in  order  to  leave  sufficient  for  the  satisfaction  of  both  the  demands.  \ 

I  answer,  Ist.  That  it  is  totally  unknown  whether  be  extended  the  charge  and  tlie 
remedy  with  that  view ;  it  is  at  most  but  conjecture,  and  it  may  as  reasonably  be-ai9> 
posed  that  he  meant  only,  by  augmenting  the  security,  to  give  an  easier  and  safier  remedy 
for  recovering  the  annuity,  as  nothing  is  more  common,  where  a  rent-charge  is  granted 
than  to  charge  an  estate  of  ten  times  the  value  for  the  payment  of  it. 

Secondly.  That  this  supposed  intention  is  rebutted  by  a  declared  intention  to  the  con- 
trary, manifested  and  expressed  in  the  will  itself. 

I  wish  these  cases  could  have  been  reconciled,  feeling  in  myself  a  modest  unwillingness 
to  sit  in  judgment  upon  two  men  greatly  superior  to  myself  in  learning  as  well  as  capa- 
city :  but  that,  which,  in  a  private  man,  would  have  been  presumption,  is  an  indiqicnfiablc 
duty  in  a  judge ;  the  tax  is  imposed  upon  me  by  my  office,  an'd  I  undertake  it  with  more 
ease  of  mind,  knowing  that  there  is  a  jurisdiction  superior  to  us  all,  which  is  able  to 
confirm  or  reverse  my  opinion  by  a  final  decision.' 


(4)  Hie  Master  was  to  enquire  and  state  what  was  the  value  of  tlie  testator's  real 
estate  at  the  time  of  making  his  will  and  at.thc  time  of  his  death.     R.  L. 


Lords  Commis- 
sioners, Lord 
Juou^hborongh, 
ulshhurst,  JIo' 
tham. 


Marsh  against  Marsh.    [4  Julj^,'] 
(Reg.  Lib.  1782.  B.  fol.  617.) 


Devise  to  trus- 
tees to  invest  in 
stock,  and  pay 
dividends  to 
testator's  son 


Jj^lLBOURNE  Warren  made   his  will,  and  ordered    [the  residue 

of]  his  personal  estate  to  be  laid  oiil  in  the  purchase  of  stock,  and 

that    the    trustees  should    pay  the   interest,  &c.  to  his  son   William 

Warren  for  life ;  and,  from  and  after  his  decease,  to  Am  eldest  son  and  his 

for  life,  and  af-  heirs  for  ever ;  and  4n  case  of  their  death,  without  issue,  unto  his  (the 

ter  his  decease, 

to  his  eldest  son  and  his  heirs  for  ever,  and  in  case  of  their  death,  without  issue,  to  his  (testator's)  nearat 
relation^  and  the  nearest  relations  of  such  nearest  relation,  for  ever.  1st.  this  is  a  double  contingency,  and, 
in  the  event  of  the  son  dying  without  issue,  is  good.  2d.  it  goes  to  the  person  who  was  nearest  rclatioB 
at  the  time,  the  half-sister :  though  there  were  living  represeDtativeft  of  a  penon  as  near,  sis.  »  half. 
brother. 

tesutm^t) 
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testator's)  nearest  relation,  and  to  the  nearest  relations  (1)  of  such 
nearost  relation  for  ever.  At  the  time  of  making  the  will,  the  testator 
lived  separate  from  his  wife.  He  had  only  one  son,  who  was  unmar- 
ried (and  who  aHer wards  died  in  the  life  of  his  father);  be  had  a 
half-sister,  the  plaintiff;  and  there  were  also  alive  children  of  a  de- 
ceased half'-brotlier,  who,  with  the  testator's  widow,  were  the  present 
defendants.  ^2) 

Mr.  Madocics  and  Mr.  Broxvny  for  the  plaintiff,  insisted,  that,  under 
the  description  of  nearest  relation,  no  single  person  could  take  but  the 
half-sist^f,  she  being  nearer  than  the  son  of  the  half-brother.  The 
wife  cannot  take  under  the  description  of  a  relation,  Worsley  v.  Johnson^ 
3  Atkyns,  758.  (3) 

Mr.  Scott  (for  the  widow.)  —  The  claim  of  the  widow  may  be  sup- 
ported on  other  grounds.  She  contends,  that  the  contingency,  upon 
which  the  property  is  given  to  the  nearest  relation,  is  too  remote ;  and 
that  the  testator  has  therefore  died  intestate,  and  the  estate  to  be  dis- 
tributed ;  of  which  she  claims  her  own  share,  and  also  that  of  her 
deceased  son,  as  his  representative.  The  question  therefore  is,  whether 
this  is  to  be  considered  as  a  single  [*]  contingency,  too  remote  to  take 
place ;  or  a  double  contingency,  one  part  of  which  not  having  hap- 
pened, the  other  is  good ;  as  if  the  devise  had  been  to  his  son,  and 
after  his  decease  to  his  eldest  son,  if  he  should  have  one,  if  not,  then 
over.  But  that  intent  is  not  expressed  here,  any  more  than  in  Clare  v. 
ClarCt  Forrester,  21,  where  Lord  Talbot  said,  that  it  could  not  be 
altered  by  the  subsequent  event.  Stanley  v.  Leighy  2  Wms.  618.  the 
only  case-  against  it,  was  over-ruled  by  the  case  of  Clare  v.  Clare  — 
Burgess  v.  Burgess,  1  Mod.  114. 

Mr.  Selwi/n  and  Mr.  Hood,  for  the  children  of  the  half-brother, 
cited  Higgtns  v.  Dowler,  2  Vem.  600.;  Stanley  v.  Lee,  as  cited  Forr.23. 
They  contended,  if  there  had  been  five  or  six  persons,  in  equal 
degree,  that  they  must  have  taken  equally ;  there  could  be  no  pre- 
ference ;  that  in  this,  as  in  every  case  where  the  testator  has  used  such 
words,  that  the  Court  cannot  give  them  a  construction,  it  will  let  in 
the  next  of  kin.  In  Whithorn  v.  Harris,  2  Vesey,  527.  such  relations 
only  were  held  to  be  within  the  description,  as  were  within  the  statute 
of  distribution,  2  Ch.  Rep.  77-;  Thomas  v.  Hole,  Forrest.  251. ;  Green 
v.  Howard,  (ante,  31.)  Where  there  is  a  doubt,  the  Court  always  leans 
in  favour  of  the  next  of  kin,  Sheffield  v.  Lord  Orrery,  3  Atk.  282. ;  and 
this  goes  in  exclusion  of  the  wife,  Worsley  v.  Jofmson. 

Lord  Loughborough,  Lord  Commissioner.  —  The  testator  did  not 
mean  to  restrain  the  interest  of  any  one  but  his  son :  if  the  son  had  a 
son,  that  son  would  have  taken  the  whole  from  his  birth.  It  is  a  clear 
double  contingency,  one  way  good,  the  other  not  so.  Upon  the  decease 
of  William  without  insue,  the  remainder  over  was  good.  There  is  no 
affectation  of  a  perpetuity.  The  devise  is,  *'  To  my  nearest  relation, 
*^  and  the  neatest  relation  of  my  nearest  relation ;"  the  nearest  relation 
at  the  time  was  the  half-sister.  .  If  there  had  been  more  persons  in  the 
same  degree,  there  must  have  been  a  division,  because  each  would  have 
been  nearest  relation.  ^4) 

.  Ashhurstf 

(I)  Hie  words  here,  as  in  R.  L.  are  '*  reUuion  heirt,'* 

(3)  The  bill  insisted  that  under  and  by  virtue  of  the  words  of  the  bequest,  the  prin^ 
dpal  of  the  said  testator's  estate,  and  not  merely  the  interest,  well  passed;  and  was  then 
beneficially  in  the  plaintiff.  And  it  prayed  (after  the  usual  accounts)  that  the  clear 
residue  of  the  testator's  real  and  personal  estate  and  effects  might  be  paid  over,  tna^ 
ferred,  or  assigned  to  her  for  her  own  use  and  benefit.    R.  L. 

(5)  And  see  Garrick  v.  Lord  Camden,  14  Ves.  572.  et  antea. 

(4)  hord  Loughborough  added,  '*  Hie  testator  certainly  meant  that  the  nearest  rela- 
'*  (idn  iil  tht  time  of  the  decease  of  the  son  should  take  the  property ;  not  the  neafeeS  at 
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178S.  Ashhurstf  Lord  Commissioner.  —  It  is  a  contingency,  with  a  douUe 

aspect :  in  the  event  that  has  happened,  it  is  lawtul.  He  meant,  that 
whoever  happened  to  be  his  nearest  relation  at  the  time  of  the  eTcnt 
should  take ;  not  any  representative.  It  is  therefore  clear  in  fayour  of 
the  plaintiff. 

[*3  Hotham,  Lord  Commissioner. — Of  the  same  opinion. 

Decree  for  the  plaiiiti£(5) 


kit  own  deeeate.    To  suppose  he  meuit  a  rerenion  to  hit  son  it  impotaUb,  and  — 
widow  deorly  has  no  tkle  —  the  sumving  sister  is  alone  entitled.**     FVom  Sir  Si 
RomiUy's  MS. 

(5)  Declared  <<  that  the  plamtiff  was  entitled  under  the  will,  in  the  ercnta'  whkh  had 
**  happened,  to  the  residue  of  the  testator's  personal  estate  and  effects :  **  and  she  wiiiiiii^ 
an  account,  certain  admitted  sums  were  ordered  to  be  paid  to  her.    R.  L. 

[S.  C.  on  the 

prssent  rdicar-  ^^* 

ing,  1  Cox,  Ca. 

Ch.  57.   Quod  Jeacock  against  Falrener. 

S3  MmrAf  (Reg.  Lib.  1782.  A.  fol.  488.  b.) 

1789,  before 

Lord  Tkufhw.  rpHOMAS  Crotoder,  in  1764,  entered  into  a  bond  to  trustees,  re- 
h^^lx^  citing,  that  he  was  desirous  of  providing  for  one  of  the  defendants, 

CoBmaadaoen,  Thomas  Crcmder^  his  natural  son,  then  about  four  years  old,  and  con- 
Lau^hbormi^  ditioned,  that  his  executors  should,  six  months  after  his  decease,  pty 
AMwnt,  Ho-  the  sum  of  5000/.  to  the  trustees,  for  the  use  of  the  said  T^omoi 
tham.  CrowieTf  the  interest  to  be  applied  for  his  maintenance  and  educaliiNi 

Bond,  condi-  till  twenty-one,  and  the  principal  then  to  be  paid  to  him ;  but  if  he 
tioned  that  should  die,  living  the  father,  or  under  twenty-one,  then  not  to  be  paid. 
^^•""P*^  In  1778,  Crotuc/rr  made  his  will,  whereby  he  gave  the  defendants,  the 
tural  son Itti  trustees,  all  his  estates  in  trust  to  pay  legacies,  and  to  lay  out  15,000?. 
(if  he  should  at'  on  securities,  and  to  apply  2001.  per  annum  to  the  education  of  I%omtts 
tain  that  age) :  Crowder  till  twenty-five,  and  then  to  pay  to  him  the  15,000/.;  but  if  he 
by  will,  after-  should  marry  between  twenty-two  and  twenty-five,  and  should  die,  to 
wards,  the  &-  p^y  ^^  whole  to  the  issue ;  and  if  he  should  die  unmarried  before 
iSfioS^to  twenty-five,  he  gave  the  whole  over ;  the  residue,  so  far  as  15,000/.  to 
trustees,  to  pay  Caleb  Jeacock  for  life,  remainder  to  his  children ;  but  if  the  residue 
aooL  per  ann.  should  exceed  15,000/.  then  half  the  surplus  to  go  to  Thomas  Crrmdery 
for  Uie  mainte-  the  other  half  to  the  Jeacocks.  The  bill  was  filed  by  the  Jeacocks, 
"*°*till25*  and  5^7^°^  ^*^  ^®  legacy  given  to  Thomas  Crotoder  by  the  will,  might  be 
fSoQ  to  pay  him  declared  to  be  in  satisfaction  of  the  sum  secured  by  the  bond, 
the  principal ;         The  cause  was  heard  2Sd  April,  1782. 

and,  if  he  Mr.  Mansfield  (for  the  plaintiff.) — These  are  portions  for  the  main- 

^oi^  marry     tenance  and  education  of  this  young  man.     Where  Crawder  is  dis- 
**d^"^       posing  of  his  whole  fortune,  he  seems  to  have  equal  intent  to  provide 
die,  to  pay  the    ^^^  ^^  Jeacocks,  by  an  equal  distribution  of  his  fortune.    The  circum- 
wfaole  to  the       Stance  of  these  two  sums  being  for  the  same  purpose,  is  sufficient  to 
issue;  but  if  he  make  one  a  satisfaction  for  the  other:  [*3  Copley  v.  Copley ,  1  Wms. 
^  unmarried  147. .  Clarke  v.   Scwe/,  S  Atk.  96. ;   Lee  \.  UAranda,  S  Atk.  419. ; 
5l^^.         [^^'^^  ^-  Mascal,']  1  Ves.  828.  so  Eq.  Abr.  208. 
This  devise  b         Lord  Chancellor.  —  Those  cases  do  not  apply ;  they  are  cases  where 
not  a  satis-         legacies  are  adeemed  by  subsequent  acts. 
liKtionofdie 
bond.  (I)  (1)  lAx^AhxmXey,  when  M.  R.,  said  he  was  perfectly  satisfied  with  this  dedsien, 

[#00^  1  vcf^  the  reasoning ;  although  it  was  a  strong  case,  and,  he  confessed,  a  hard  case.  See 
^^^  J  in  HtnchdUfe  t.  Hinckdife,  5  Ves.  528.  Lord  JBZtfon  C.  also  observed*  «  the  case  [itaelfl 
**  is  intelligible,  though  the  dicta  attributed  to  Lord  Thurlow  (noticed  in  the  next  pi^») 
«*  were  not  so."     Druce  v.  Deniton,  6  Ves.  401. 

On  the  point  of  satis^tion  gencnttty,  see  Warren  ▼.  Ifarrent  poUea,  305.  308^  &c.  and 
the  notes. 

Mr. 
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Mr.  Man^dd  offered  to  read  evidence  to  prove  a  omversation  between         178S. 
the  testator  and  one  of  his  trustees,  in  which  he  mentioned  his  intentions 
respecting  the  provision  for  Thomas  Crofwier.    This  being  objected  to, 
he  cited  2  Vem.  593.     1  Vesey,  323.    3  Atk,  77.  as  cpses  where  such 
evidence  had  been  allowed. 

Lord  Chancellor.  — -  Evidence  cannot  be  read  to  prove  what  the  testator 
meant  by  the  words  used  in  his  will,  but  it  may  as  to  facts  upon  which 
the  testator  made  his  will.  (2) 

Mr.  LXoyd  (on  the  same  side)  cited  the  case  of  ErringUm  VmBroughton 
in  the  House  of  Lords  (Brown's  Park.  Cases,  L2.)  (3)  where  the  attorney's 
evidence  of  Sir  JBrinn  Brougktons  declaration  of  his  intention  at  the  time 
of  making  his  will,  was  allowed. 

Mr.  Attorney  General  (for  the  defendants)  cited  Braiion  v.  SdwyUy 
Forrester,  240. 

Lord  Chancellor.  —  If  this  evidence  be  offered  to  explain  the  willj  I 
must  reject  it ;  if  otherwise,  I  must  consider  it  further. 

Mr.  Mangfield  gave  up  the  point  of  evidence. 

Lord  Chancellor.  —  The  rule  is,  that  where  portions  are  charged  on  an 
estate  which  will  go  to  the  eldest  son ;  additional  portions  on  ccmdition 
shall  be  like  laws  made  after  others,  and  repeal  the  former ;  —  but  there 
ia  no  case  where  sueh  a  provision  as  this  has  been  so  held.  Here  the 
hood  is  the  original  gift;  then  the  will  provides  for  that  only  child  and 
oeher  relations.  —  He  chose  to  give  it  to  the  child,  until  he  ^ould  be 
twenty*five  years  of  age ;  but  he  gives  it  over  as  effectually,  if  he  dies 
without  issue  between  twenty-one  and  twenty-two,  as  if  he  died  before 
twenty*one.  The  intent  of  the  testator,  collected'on  fair  grounds  that 
the  party  should  not  have  hoth^  is  the  only  ground  on  which  such  a  de« 
cree  can  be  made.  (4)  ITie  bond  here  is  not  satisfied  by  the  legacy ;  the 
15,000/.  must,  therefore,  be  applied  to  the  trusts  of  the  will. 

[*]  This  cause  was  re-heard  before  the  Lords  Commissioners,  5th  July,,      [  ^^7  ] 
178S.     The  argument  was  little  more  than  a  repetition  of  the  former,  and 
the  same  cases  were  again  cited.     Immediately  upon  the  close  of  the 
argument,  the  Lords  Commissioners  gave  judgment.  (5) 

Lord  Loughborough.  —  Though  Crovoder  gave  the  legacy  payable  at 
twent]^-five,  with  a  supposition  that  the  leeatee  might  marry  at  twenty- 
two  with  consent ;  in  case  of  his  death  before  twenty-five  without  issue, 
it  sinks  into  the  residue.  The  next  object  of  his  bounty  was  the  family 
of  Jeacock  ;  he  gives  them  the  residue,  but  if  that  should  amount  to  more 
thttn  15,000/.  the  surplus  was  to  be  divided  between  them  and  Thonuu 
Crowder.  Long  before  tliis  time  the  bond  was  given  for  5000/.  payable 
to  Thomas  Cronoder  at  twenty-one.    It  is  contended  he  was  not  to  have 

r2)  Xiord  EUmi  C  said,  «  Lord  7%urlow*%  memory  was  disgraced  by  Mr.  Brown'* 
*'  Scpoct  of  this-point,  and  that  in  Fonnereau  v.  l^oyntxj**  post*  472.  MS.  note  bv  the 
Editor  taken  in  court.  The  reasons  of  his  LordsIiip*s  observation  appear  forcibly  by 
the  coCemporvy  Report  of  Mr.  Vesey.      VitU  in  I>ruce  t.  Denison^  6  Ves.  400,  401. 

Lord  fUsn  says  these  latter  words  «  «re  not  inieIHgible  "  and  this  applies  equaHy  to 
tlM  dkta  attributed  to  Lord  jilvanUy,  3  Ves.  529.  which  the  Lord  Ckaneellar  refers  to 
more  expressly,  6  Ves.  400.  His  Lordship  observes  be  understands  the  dicta  of  Lord 
Jimnleyf  if  they  only  mean  tliat  evidence  is  admissiblo  to  explain  what  subjects  of  be- 
quest the  testator  meant  to  describe,  which  could  not  be  understood  vpon  the  fact  of  the 
wis,  but  not  if  they  went  further.  Lord  Hardwicke  also  approved  of  its  admission  **  fe 
^  amxriain  UentUy,**  &c  See  2  Ves.  28.  As  to  declarations  of  testators  before  tfarfr 
wills,  subsequently  to  them,  and  cotemporary  with  them,  see  in  Langham  v.  ^an/brd$ 
S  M«flvtl%  S3. 

(3)  7  Bio.  P.  C.  461.  octavo  edition.  See  Lord  £Um*B  dMrvatioas,  6  Vei.  400^ 
401,  te^ 

(4)  HttLflrcUhip  added  — •«  In  this  case,  Um  two  pfovisions  ara  to  totally  d^ermt» 
*'  thoi  I  caimot  pivsmne  the  testator  meant  one  to  be  in  lieu  of  tbe  other.  7^erffof€, 
««  *oboB4'*  ike.    Ftam  Mr.Cox's  MS.  aota. 

(5)  See  th*  judgment  of  the  Lordk  Commissioaer^  aladirepoilid  1  C^Co.  Ch.  57.^ 

this 
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this  500(M.  on  account  of  the  legacy  ^iven  by  the  will.  In  order  to  thiSy 
they  should  shew  an  intent  that  he  should  not  have  the  500tf.  —  They 
have  raised  an  idea  that  the  testator  meant  an  equality  between  Crowder 
and  the  Jeacocksj  but  no  such  idea  prevailed ;  for  Crotoder  was  certainly 
to  have  15,000^.  so  that  the  circumstance  is  not  made  out.  It  would  be 
difficult  to  shew  that  the  testator  recollected  the  bond,  and  meant  to 
satisfy  it.  There  is  a  stropg  circumstance  in  the  case  to  shew  that  he 
did  not  mean  this,  for  in  a  legacy  to  his  housekeeper,  in  the  same  will| 
he  expressly  gave  it  in  satisfaction.  As  to  the  case  of  portions,  and  the 
Court  saying  that  parties  shall  not  take  double  portions,  against  a  geoenJ 
representative  either  in  land  or  money;  here,  they  are  not  portions,  but 
Crotoder  s  share  is  to  be  made  equal,  if  there  is  more  than  80,000/. — It 
^s  taking  the  precipuum^  not  a  part  out  of  it. 

Ashhursty  Lord  Commissioner.  —  The  testator  knew,  that,  where  a 
legacy  was  to  be  a  satisfaction,  it  was  necessary^ to  say  so.  —  Here 
the  legacy,  if  considered  as  a  satisfaction,  might  have  been  a  detri- 
ment, as  It  was  not  payable  till  twenty-five,  ana  the  bond  was  payable 
at  twenty-one. 

Hotham^  Lord  Commissioner,  —  concurred. 

Lord  Thurhto^  decree  affirmed.  (6) 


(6)  That  decree  «  declared  that  the  legacy  of  15,00011  given  for  the  benel(t  of  T.  C 
in  manner  mentioned  in  the  wiU,  ifas  not  to  be  considered  asasatisfiictionoirtlie  bood 
entered  into  by  the  testator.  And  the  defendant  T.  C,  when  he  should  become  c»> 
«  titled  to  the  said  legacy,  or,  in  case  of  his  death  before  that  time,  any  of  the  parlici 
**  or  odier  persons,  who  should,  upon  that  event,  become  entitled  to  the  aaid  l^acj, 
*<  should  be  at  liberty  to  H>ply>'*  R*  L*  On  this  re-hearing,  the  depoait  wfaidi  bai 
been  made  by  the  pUuntiff  was  to  be  divided  between  the  defendants.    R.  L. 


«« 


Lords  Cornmi*- 
ttOnen,  Lonl 
LotLgkborougjk, 
jiskhurtit  JJo- 
iham. 

L»298] 

Testator  save 
the  use  of  800^. 
to  his  wife  for 
life,  and  after 
her  decease 
made  a  dispo- 
stion  of  parts 
of  the  principal; 
he  then  gave 
several  «Mher 
devises,  and  af- 
terwards to 
J.  J/,  loot. 
J.Jlf.  died, 
living  the  wi- 
dow:  held  that 
hislmcy  was 
vested  and 
tnmsmissible. 


[*]  MoNKHOUSE  against  Holme.    [30  Jufie  &  7  Jk^.] 
(Reg.  Lib.  1782.  B.  fol.586.b.) 


JONATHAN  Monkhouse,  by  will,  dated  Uth  Aoril,  1761,  gave  ft) 
his  wife,  the  use,  interest,  and  produce  of  800/.  auring  her  life,  to  be 
raised  out  of  his  personal  estate ;  and,  from  and  after  her  decease,  gave 
and  disposed  of  the  said  sum  of  800/.  in  manner  following ;  that  is  to  savt 
to  Letitia  Bally  100/.  to  Mart/  Monkhouse^  200/.  to  Edtvard  and  Charles 
Holme,  100/.  each ;  to  Man/  Hall,  51.  a-year.  (1)  Then  followed  other 
devises,  some  of  real,  some  of  personal  estates ;  among  others,  to  a  ser- 
vant, 5/.  and  then  the  legacy  pn  which  the  question  arose.  /  aUo  give 
to  Jonathan  Monkhouse,  son  of  my  brother  George,  the  sum  qflOOL  He 
then  ffave  the  rest  and  residue  to  his  wife.  The  nephew,  Jonathan 
Monkhouse^  (legatee  of  the  100/.)  died  in  June.  177L  His  father  admi- 
nistered to  him,  and  the  plaintiffs  are  his  representatives.  Elizabeth^  the 
widow,  lived  till  October ,  1779,  and  made  the  defendant  her  executor. — 
The  bill  was  filed  for  the  100/.  legacy. 

Mr.  Seltoyn  and  Mr.  Scott  (for  the  plaintifis)  contended,  First,  That 
this  legacy  of  100/.  was  not  part  of  the  800?.  or.  Second,  If  it  was  so, 
still  it  was  a  vested  legacy  in  Jonathan  Monkhouse  the  nephew,  and 


(1)  To  be  paid  to  her  quarterly  by  his  executrix  after^ameds  then  to  one  Joseph. 
40/.  a-year,  to  be  paid  to  him  quarterly  by  his  executrix  after-named.  Then  fbOow  de- 
vises of  real  estate,  tytbes,  &c.  Then  three  legacies  of  20^  each  to  B»  C*  and  Z>.  pwOri 
they  should  be  retjictii)dy  kmng  at  the  death  of  his  w^e,  [This  seems  somewhat  materisL] 
Then  a  devise  of  other  real  estate  to  his  wife;  and  then  the  100/.  in  queetioD,  ai 
above  stated;  m.  "  I  alse  give  to  Jonathan  Monkhotuet  son  of  my  brother  George  Mtrnk- 
'<  AoMJtf/the  sum  of  lOOr.**    R.  L. 

transmissiblf 
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transmissible  to  his  representative.    They  argued  the  first  point  from  the         178S. 
interveninff  legacies,  but  relied  little  upon  it,  principally  relying  upon      v  ^^  —^ 
the  secona  pomt,  that  it  was  a  reversionary  interest,  vested  at  the  death     Mokkhousi 
of  the  testator,  and  only  postponed  to  give  the  widow  the  use  of  the  fund         a^fWMt 
during  her  life :  and  cited  2  Eq.  Abr.  548.     Kem^  v.  Davtf  (ante,  p.  120.        Holmk. 
Bote.)  Painseyy.  Edgar  (ante,  p.  191.  note.)  [S.  C.  2  Dick. '531.]   Damson 
▼•  KUlet  (anie^  p.  119.)  Morgan  v.  Gardiner ^  in  the  Eicchequer  (ante,  193. 
note.)  — 1  Vesey,  208.    Barnes  v.  Alien  {ante,  181.)— 1  Vesey,  44.— 
1  Wms.  566. 

Mr.  Kenyon,  Mr.  Arden,  and  Mr.  Lloyd  (fbr  the  defendants)  con- 
tmided,  that  the  plaintiffs  had  themselves  put  upon  this  le^cy  the 
c<M)8truction  of  bemg  part  of  the  800^.  never  having  filed  their  bill  till 
after  the  death  of  the  wife ;  that  there  was  a  direction  after  this  legacy 
in  the  will,  to  apply  the  800/.  to  the  foregoing  legacies,  and  that  this 
supposition  raisea  the  general  question.  —  The  cases  of  [*]  real  estate  [  *299  ] 
should  be  put  out  of  the  question,  an  uniform  distinction  having  been 
taken  between  them  and  cases  of  personalty.  —  This  disposes  of  King  v. 
Withers,  and  Hutchins  v.  Foy ;  upon  which  last  KiUet  v.  Damson,  and 
JupfHD  V.Davy  depend;— but  wherever  the  legacy  at-ises  out  of  per- 
sonalt]^,  the  rule  is,  that  if  it  is  given  by  words  deftUuro,  the  legatee 
most  five  to  the  time,  in  order  to  take ;  though  if  the  gift  be  by  words 
deprasenti  to  be  paid  in  futuro,  it  vests.  This  rule  is  laid  down  in 
1  Eq.  Abr.  295.  and  has  obtained  ever  since.  In  Norris  v.  Huthtvaitef 
In  the  Exchequer,  (ante,  182.  note.)  it  was,  at  the  decease  of  my  tvife,  or 
if  she  marry,  I  then  give  500?.  out  of  the  Jund  to  my  sister  :  the  sister 
died  in  the  life  of  the  wife.  —  Mr.  Baron  Eyre  laid  down  the  law, 
that  it  was  not  a  case  of  contingency,  nor  did  it  depend  upon  its  being  a 
mixed  fund,  because  the  personalty  was  sufficient,  and  the  real  estate 
only  collateral.  It  must  be  determined  upon  the  rule  of  law,  the  time 
of  the  gift  being  future,  and  the  party  dying  before  the  event  happened, 
the  legacy  lapsed.  —  In  Smith  y.  Salmon,  Exchequer,  23d  June,  1778, 
it  was  to  lay  out  5001.  on  land  or  in  stock,  and  pay  the  yearly  interest  to 
testatrix*  s  sister,  and  from  and  after  her  decease,  she  gave  and  bequeathed 
100/.  theredfto  Margaret  Smith,  who  died  in  the  life  of  the  sister;  the 
Court  hela  the  legacy  was  lapsed.  In  the  case  of  Barnes  v.  Allen  the 
words  were  immediate,  though  the  distribution  was  future. 

The  cause  stood  over  till  Uie  7th  July,  when  judgment  was  ffiven. 

Lord  Loughborough,  —  Two  points  have  been  contended.  —  First, 
That  this  is  a  single  legacy,  payable  out  of  the  assets,  not  an  aliauot 
part  of  the  800/.  As  to  that,  though  it  is  not  clear  from  the  pencilling 
of  the  will,  yet  it  is  contraiy  to  the  sense  of  the  parties  and  the  apparent 
intention  of  the  testator.  The  second  is,  that,  if  part  of  the  800/.  it  is 
lapsed  by  the  death  of  the  legatee.  The  800/.  is  a  gift  to  the  trustees, 
to  pay  the  interest  to  the  wife  for  her  life,  and  then  in  parts  and  shares. 
That  shews  his  intent  to  be  to  give  a  vested  interest  to  the  several 
legatees.  (2)  But,  this  is  said  to  be  contrary  to  the  rule  of  not  vesting 
legacies  given  by  words  dejuturo.  (3)  I  rather  take  the  rule  to  be, 
that  where  the  time  is  annexed  not  to  the  form,  but  to  the  substance  of 
the  gift,  [♦]  there  it  lapses  by  the  death  of  the  legatee.  (4)    There  are      [  ♦SOO  ] 

(2)  The  Editor  also  thinks  that  the  testator's  expression  of  the  three  legacies  of  SO^. 
being  givea  to  B»  C.  and  D,  "  provided  they  sho%Ud  respectively  be  Sving  at  the  death  of  his 
v^e,"  (as  noticed  from  Reg.  Lib.)  and  his  not  coujtUng  the  bequest  in  question  with  any 
tick  restriction,  is  ofits^B.  sery  strong  reason  for  its  being  held  to  Test. 

rs)  See  Atkins  v.  Hkcocks,  1  Atk.  500.  and  Elton  t.  Etton,  1  Yes.  4.  and  3  Atk.  504. 

(4)  For  a  comprehensiye  reference  as  to  these  points,  several  others  whidi  are  above 
noaeed  by  Lord  Lou^^iboroiLghj  and  espedallj  as  to  the  distinction  noticed  by  His  Lord* 
ifafai  refarribly  to  Love  ▼.  VEftran^,  see  1  Roper  on  Ijcgaciea,  p.  151.  et  seq*  particu- 
Itffy  p.  179. 
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178SL        iasUmces  both  ways  in  Dyer,'  59.  b.  on  the  will  of  LordT^ilfm^^    The 
NMWyiw  /      rule  in  legatory  cases  is  taKen  from  the  ciril  law.    It  is  of  importmoe 
Mmnmnm     that  the  rule  should  be  the  same  in  both  courts ;  there  is  much  upon  it 
agtmM        in  Swinburne,  90 — S4.  with  various  limitations  and  exceptions,  but  there 
^^""'        is  little  precision  in  it;  but  the  authorities  there  cited,  upon  bemg 
examined,  clear  the  matter.    The  Digest,  L.  S6.  Tit.  2.  L.  !21.  says,  Si 
ceria  nt  dies  legati^  stairm  cedit ;  si  incerta^  nisi  tempns  obtigitj  nejue 
res  pertinere,  neque  dies  legati  cedere  potest  .*  [^nec  interest  utriim  scri' 
batur  "  «"  vel  "  cum"  &c.  (5)2     If  the  day  is  certain,  it  is  vested ;  but 
where  uncertain,  the  true  question  will  be,  *'  whether  it  is  the  nature 
**  of  a  condition,"  for  if  it  is  conditional,  then,  in  the  very  nature  of  the 
thing,  the  time  is  annexed  to  the  substance  of  the  sift,  as  in  the  case  of 
marriage,  of  puberty,  or  of  any  other  situation  of  life ;  when  the  arrival 
of  the  time  is  a  condition,  without  which  the  testator  would  not  hare 
made  the  gift.    In  Ooberry'B  case,  2  Ventr.  342.  Lord  Nottingham  said, 
the  giving  interest  i^ws  no  contingent  legacy  was  intended.    [In 
Chancery  Cases,  the  same  case  b  mentioned  to  have  co>ne  before  Lord 
iSuilfrrdy  who  was  inclined  to  reverse  Lord  Nottin^am*B  decree ;  but 
his  final  determination  does  not  appear.    However,  Xord  Nottii^haii 
decree  was  affirmed  in  the  House  of  Lords.  (6)  3     The  anonymous  case 
in  2  Ventr.  347.  approved  in  Pinbury  v.  Elkin,  I  Wms.  566.  I  take  to  be 
good  law;  the  limitation  over  wbs  not  in  the  nature  of  a  conditioiL 
Corbet  v.  Painter ,  2  £q.  Abr.  548.  is  to  the  same  effect.    In  Loniandt  t. 
Stephenson,  in  the  Exchequer,  1773,  the  legacy  was  held  to  be  veiCei 
In  Kiliet  y.  Dawson,  [anteay  119.  n.]  before  Lord  Thnrhw,  it  was  not  a 
condition,  but  held  to  be  vested.    Barnes  v.  Allen  [181.1  was  to  Ae 
same  effect.    Norris  v.  Huthtoaite,  [antea,  182.  n.]  in  the  Exchequer  a 
few  years  ago,  was  cited  against  this ;  but,  if  the  note  that  was  reia  wtf 
taken  accurately,  I  do  not  agree  wiUi  the  rule  there  hud  down.    [It  is 
not  a  general  rule]  that  a  legacy  given  in  future,  nHiere  die  legatee  di« 
before  die  time,  lapses ;  but  where  the  time  is  amiexed  to  the  substance 
of  Uie  gift,  [and  wnere  the  gift,  therefore,  is  not  in  substance  vested,  U 
does  not  taJce  efiect.  (7)  ]   as  I  before  said.    Smith  v.  Salmon  is  not  a 
case  from  which  one  can  reason ;  the  penning  of  die  will  was  extfemelj 
special,  and  the  Lord  Chief  Baron  has  told  us  the  determinadon  went  on 
the  particular  penning  of  the  will.    There  is  a  case  which  has  not  been 
cited,  which  is  stronger  for  vesting  than  roost  of  those  which  have  been 
cited.    It  was  in  the  House  of  Lords,  in  1727,  and  is  correcdy  stated  ia 
Mr.  Brown's  Cases  in  Parliament,  upon  an  appeal  from  Lord  King  {Lou 
V.  V Estrange  (8),  3  Brown.  Pit.  Ca.  337.)  that  the  words  there  were  an- 
nexed to  the  gift  was  very  clear ;  but  the  probable  ffround  of  deter- 
mination is,  that  it  was  a  residue.  (8)     One  might  nave  expected  a 
difierent  determinadon  if  it  had  been  the  case  of  a  seneral  legacy.    Hie 
circumstance  of  introducing  a  legatory  subject  oy  the  word  *^  after^ 
[  *301  ]       [•]  cannot  be  construed  so  to  affect  the  gift  as  to  make  it  a  con- 
didon.    The  solid  substantial  distincdon  is,  whether  the  testator  meant 
it  as  a  condition.     This  cannot  be  construed  as  making  a  new  rale 
of  law.     The  rule  (which  I  take  to  be  that  of  the  civil  law)  not  being 
broke  in  upon,  but  allowed,  and  construed  as  it  was  by  Lord  Talhd^ 

(5)  Sce/ier  Sir  W,  Gront,  M.  R.  in  Hanson  v.  Graham,  6  Vcs.  245,    S44,  &G. 

(6)  From  Mr.  Cox'n  MS.  notes. 

(7)  Fitmi  Mn  Ont's  MS.  notes. 

(8)  5  Bro.  P.  C.  5d.  octavo  edition.  See  6  Ves.  248.  on  4  Yes.  405.  40B.  io  wlnA 
the  lirte  Lord  Jlvantei/  doubted  whether  Itord  ZAnighborwgh*i  observations  here-  are  eor- 
reetly  stated ;  diou£^  he  acknowledged  there  mi^t  be  such  a  distinction  as  to  a  icodue^ 
Shr  IT.  GfxifU,  however,  thought  it  unnecesatiy  in  Love  v.  VEstranget' to  resort  to  tbst 
point     ride  6  Ves.  246. 

Lord 
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Lord  Hardwiekef  and  Lord  Thurlou).     We  arc  all  of  opioion  that  178S. 

tlie  leffRcy  vetted,  and  that  interest  must  be  paid  from  the  death  of  v,  ■^i^/ 

the  wife*  j  Moimoaix 

againti 

t  The  OMBf  of  Holecroft  ▼.  PhiUUm,  at  the  Rolls,  Mmf  24,  1784,  and  Benyon  r.  Houci. 
Mmdduan^  {poU.  rol,  8.  p.  75.)  support  the  doctrine  of  this  case,  with  which  the  latter 
b  io  point.     There  has  been  a  subsisquent  case  in  the  Exchequer,  Hamilton  v.  Sruyd, 
which  has  reoeired  a  similar  decision ;  and  where  the  case  of  Norrit  v.  Huthwcdte  was 
again  reprobated. 

^•^^^■'  Ixwdi  Coinintifi" 

sionerByLord 

Catoe  againsi  the   Earl    of  Pembroke  and  others.   Trustees,  Atkkmtt. 

and  Lord  Viscount  Bolingbroke.  r^^  ^^  Decraa 

-  _    __          •      % »    -mr       \  affirmed  on  re- 

(No  Entry  m  this  Year.)  hearing,  pott. 

a  Tol.  28S.] 

npHE  manor  of  Beckenham^  in  Kent,  was  vested  in  trustees  with  power  [Although  the 

''  to  sell,  laying  out  the  money  to  the  uses  under  a  settlement,  by  vendor  of  an 

which  Lord  aoHnsbroke  was  entitled  to  a  life  estate,  with  remainders  ?|^  ^ 

over.     Lord  Bmngbroke  had  granted  rent-charges  on  the  estate  to  ©J^^Sanin- 

Ham  WifUrop  Mortimer ^  Esq.  and  Mrs.  Hare.    The  trustees,  with  Lord  cumbrance,  yet' 

Bolingbroke^  afterwards  sold  the  estate  (without  notice  of  the  rent-  the  purchaser 

charges)  to  CkUor  the  plaintiff,  and  Lord  Bolingbroke  covenanted  that  has  no  /tm  on 

the  premise  were  free  from  incumbrances.    The  trustees  invested  the  ***•  ^'"^*'i!ll!f  • 

purchase-money  in  South  Sea  annuities.     Lord  Bolingbroke  granted  the  £^"2enMid 

annual  dividends,  during  his  life,  to  Bolderoy  one  of  the  defendants,  with  oyer/(i)] 

a  covenant  that  the  money  should  not  be  laid  out  in  land  during  his  Finihaini, 

life-time ;  and  the  trustees  gave  him  a  letter  of  attorney  (irrevocable)  to  without  notice 

receive  the  dividends.    Boidero  knew  the  South  Sea  annuities  were  the  <^»'«>t- 

purchase-money  for  the  estates  in  settlement,  but  knew  nothing  further  ^JJ^^^^j^^^^ 

of  the  circumstances.    Mrs.  Hare  afterwards  evicted  Cator,  who  filed  payment;  the 

the  present  bill  to  have  the  South  Sea  annuities  re-transferred,  insisting  partj  entitled 

he  had  a  lien  upon  them.  nv  life  granta 

Mr.  Kenyon  and  Mr.  HoUist  (for  the  plaintiff.)  —  Where  a  purchaser  2?^i!Sd2!l 
does  not  pay  the  purchase-money,  the  vendor  has  a  lien  upon  tne  estate.  ^^^^^  j^  ^1^ 
This  principle  applies  to  the  present  case.     Cator  would  have  a  right  to  letter  of  ^tor- 
follow  this  stock  against  Lord  Bolingbroke  :  and  the  lesal  estate  in  it  is  ney  to  receire 
in  the  trustees.    If  the  leg{^  estate  had  been  in  Bo&eroy  the  Court  the  diridends, 
might  have  refused  to  take  away  the  tabula  in  naufragio  ;  but,  as  it  is>  ^  perwmwho 
the  Court  will  look  to  the  elder  title.    In  exchange,  the  very  act  in-  ofthettans!." 
eludes  a  warranty  [*],  and  the  person  who  conveys,  and  is  evicted,  action:  the 
may  bring  a  •umrrantia  chart  a.    Here,  Lord  Bolingbroke  gives  land,  purchaser  of  the 
Cator  money ;  if  there  had  been  a  total  eviction,  Cator  had  a  right  to  otate  is  ericted 
have  his  money  back;  for  the  estate  would  be  worth  nothing.  Eton  CoU  ^  ^"'**S*^ 
l^ey.  the  Bishop  of  Winchester,  3  Wils.468.  and  there  can  be  no  dif-  ^^^olS*' 
ference  as  to  a  partial  eviction.    If  this  be  so  at  law,  why  not  also  in  on  the  stock,  (s) 
equity  ?    Ought  Boidero  to  keep  the  money  which  Cator  has  paid  for  r  #302  n 

( 1 )  Vide  Sugden,  V.  &  P.  416. ;  2  Raithby*s  Vem.  280. ;  post.  42a  ;  and  6  Ves.  752.  &c. 

(2)  This  decree  affirmed  by  Lord  T^urfow,  {post*  2  vol.  282.)  who  held  the  power  of 
attorney  equiralent  to  a  dechntion  ot  trust ;  and  that  there  can  be  no  lien  after  purchase- 
money  paid  over.      Vide  2  vol.  289,  290. 

As  asainst  such  a  fraudulent  vendor  himself,  the  case  of  Edtoardt  v.  M'Leay  is  very 
malriiaT  There  the  vendor,  knowing  a  want  of  title  to  part  of  the  premises,  whioi  was  of 
consequence,  and  which  he  did  not  disclose,  the  sale  was  vrholly  rescinded  after  a  convey- 
ance executed  and  the  purchase-money  paid,  on  a  bill  by  the  purchaser ;  with  a  decree  for 
the  return  of  the  purchase -money  and  all  expences ;  iJthough  the  latter  had  never  been 
evicted.  Decree  by  Sir  IT.  Grant  M.  R.  affirmed  on  appeal  by  Lord  Eldon  C  11  July, 
1818.     Cooper,  Ch.  Ca.  308.    Sugden,  L.  Vend.  &  P.  416.  (5th  editwa.) 

the 
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178S.        tlie  manor  o£Beofcenhamf    The  legal  estate  being  in  the  trustees/ and 

%^*v««^      the  stock  not  conveyed,   Calor*B  prior  title  must  prevaiL     Bcldero 

•    Catoe         knew  the  money  was  the  purchase  of  settled  estates.    His  whole  title  is 

againu        an  equitable  one,  to  take  the  dividends  during  Lord  Bolingbroke's  life. 

BoLinGBROKje.    jjy^  Cator  having  a  prior  equity,  the  decision  must  be  in  his  favour ;  and 

the  trustees  be  decreed  to  give  him  a  power  of  attorney  to  receive 

the  dividends.    Mr.  Cator  bought  the  manor  at  the  full  value  of  the 

estate  at  the  time.    Mr.  Boldero  bought  the  dividends  at  seven  jrears 

and  a  hairs  purchase,  and  has  had  them  eight  years ;  so  that,  in  pomt  of 

consideration,  Mr.  Cator  has  also  a  better  claim. 

Tuot^ Loughborough^  Lord  Commissioner.—  The  principle,  in  case  of 
purchase-money  r^matfim^  unpaid^  is  the  same  as  in  the  case  of  an  ex- 
change ;  the  estate  remains  subject  to  the  vendor's  right  to  his  money 
X'nst  the  heir,  if  the  purchaser  is  dead,  or  against  a  third  person,  to 
m  he  has  made  a  legal  conveyance :  but  if  that  person  has  paid  the 
value  of  the  estate,  it  becomes  a  question  (S)  whether  it  was  with,  or  with- 
out notice  of  the  first  vendor's  claim.  —  If,  by  recital,  the  title  is  deduced 
from  the  first  vendor,  still  that  will  not  be  sufficient  to  affect  him,  for  that 
does  not  shew  it  was  not  paid  for.  —  That  is  precisely  the  case  here : 
Boldero  had  only  notice  that  it  was  money  paid  for  a  settled  estate.  It 
is  said,  Boldero  tias  no  legal  title ;  but  that  is  nothing  to  the  case.  He 
has  got  an  advantage,  of  which  he  is  in  possessioh  by  the  letter  of  at- 
torney from  the  trustees,  and  both  Cator  and  he  being  unfortunate, 
and  he  having  an  advantage  which  does  not  affect  the  integrity  of  his 
mind,  the  Court  could  not  relieve  Cator  without  injuring  Boldero. 

Ashhurstf  Lord  Commissioner.  — -  I*am  of  the  same  opinion.     Boldero 

has  a  letter  of  attorney  irrevocable,  from  Lord  Bolinehroke  and  the  tnis- 

[  *dOS  J      tees  (4),  so  that  he  is  in  possession :  and  although  he  [*]  had  nodce  of 

the  annuities  being  the  purchase-money  for  the  e8tate,.he  had  no  notice 

of  the  eviction. 

Hothantf  Lord  Commissioner.  —  I  am  of  the  same  opinion ;  the  no- 
tice does  not  go  far  enough  to  affect  Boldero.  It  is  only  that  it  was 
pUrchase-money.  Bill  dismissed  without  costs,  f 

t  TkU<miertfdismisialtiKtt(igU'fnedonare4iearmgbrforeI^or^ 

1787.     Ftflfepojf.  V.  2.  p.  282. 


(8)  Lord  Thurlow  obsenred  outhe  re-hearing,  '*  The  Lords  ComxniasionerB  did  noi  say 
**  ue  money  might  be  pursued ;  and  if  they  heul,  he  thouj^t  he  should  have  differed  tram 
**  them."     Vide  pott.  2voL  289,  290. 

(4)  Lord  TAuWow  afterwards  held  this  equivalent  to  a  new  declaration  of  tnisL 
Pott.  2voL  29a 

As  to  a  vendor's  lien,  see  also  Chapman  v.  Tanner,  1  Raithby*s  Vernon,  267,  268. ; 
Bond  V.  Kent,  2  Vern. 28a  and  Mr.  Raithby*s  note;  Blackbum  ▼.  Gregton,  pott. 42a  ; 
and  Ncdm  ▼.  Prowte,  6  Ves.  752.  &c  See  also  the  observations  and  o^ection  of 
in  the  note  to  Becket  v.  Cordiey,  pottea,  358. 
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h AWSOif  against   Barker.      IS  July.']  Lords  Commis- 

sioners Lord 

(Reg.  Lib.  1782.  B.  fol.582.)  Lougkb<^ough, 

Ashhurstt  Ho^ 

I^ILL  filed  by  the  creditors  of  George  Levois  Scott,  Esq.  against  the  y*^"*' „ 

-■-^  defendant,   the  executor,  without  making  the  residuary  legatee  a  ^"e  mucu^"^ 

P^J'y*     ^        ,,  ,    ,         ,  .        either  by  cTfr. 

Lord  Loughborough  thought  he  ought  to  have  been  a  party,  as  being  ditors  or  le- 

interested  to  resist  the  demands,  and  because,  otherwise,  the  residuary  gatees,  it  is  not 
fund  might  be  exhausted  by  collusion.  necessary  to 

^  But  Mr.  ^m^fcr  and  Mr.  MaddocJcs  (as  amicicuri^)  said,  that  the  prac-  ^duMWe^ee 
tice  was  not  to  make  the  residuary  legatee  a  party.     And  Mr.  Graham^  a  pi^ty.  (0 
(who  was  in  the  cause)  said,  he  had  examined,  and  that  it  was  unneces- 
sary, even  where  the  bill  was  by  a  legatee  —  referred  to  Eq.  Ab.  73. 
pi.  IS.     [S.  C.  1  Vem.  261.] 

Lord  Loughborough  observed,  if  this  was  so,  it  was  an  anomalous  case, 
in  a  Court  of  equity,  where  all  parties  who  are  interested  are  to  be  be- 
fore the  Court. 

But  the  decree  was  taken  as  prayed,  f 

f  Same  point,  so  held,  in  Love  ▼.  Jacomb.  Hill.  1776. 


(1)  And  see  accordingly,  Brown  v.  Dowthwaite^  1  Madd.  Rep.  446. 

i^g^— —  Lords  Commis- 

sioners, Lord 

Hemmings  against  Mun[cJi^ley,  and  others.     [July  1 5.]  l^i^^nd 

^  .  V  Hotkam. 

(Reg.  Lib.  1782.  A.  fol.  603.)  ^g^  ^  ^  ^^^^ 

Ca.  Ch.  38.] 

WTILLIAM  Clutsam,  by  his  will,  linteralia']  gave  five  sixteenth  parte      ^  i^QCi±  i 
of  the  residue  of  his  personal  estate  to  trustees,  "  to  lay  oiit  the      *•       .    ^ 
**  same,  and  to  pay  over  the  same"  to  his  daughter  Rachaely  on  her  iix'J^jJ^^* 
f  ♦]  attaining  her  age  of  28  years,  or  day  of  marriage,  which  shall  first  ^f  ^  residije  * 
happen,  provided  his  daughter  should  marry  mth  the  approbation  of  his  were  be- 
said  executors y  \_in  trust~\  or  such  of  them  as  should  be  then  living.     He  qutathedto 
gave  the  eleven  [other]  sixteenth  parts  among  his   other  four  chil-  *"»*«•»  ^  P*y 
aren(l);  and  in  case  either  of  his  sons  or  daughters  should  die  before  ^^«^^^^^h!*" 

*"S>  ter]  R.  at  28,  or 
marriage  with 
consent,  and  in  case  any  of  the  children  should  die  before  their  shares  became  due,  the  share  to  go  to  the 
rest  of  the  [testator's]  children,  and  their  issue  jfer  stirpes.  [The  testator  leA  five  children.]  R,  married 
without  consent,  had  one  child  since  dead,  [and  another  who  was  before  the  Court.]  and  died  under  28, 
—  held  the  portion  never  vetted  in  her ;  [that  four  parts  of  it  belonged  to  the  testator's  surviving  children ; 
and  that  one  moiety  of  the  remaining  part  belonged  to  the  surviving  child  of  B,,  the  other  belonging  to 
the  father  of  the  deceased  child  of  R.  as  its  representative.] 

(1)  And  in  thv  meantime,  and  imtil  the  same  should  bocome  p^able  respectively, 
ihe  interest  and  profits  of  the  said  several  shares  were  to  be  paid  and  applied  by  the 
trustees,  in  the  same  proportions,  for  the  use  of  his  said  sons  and  daughters  respectively  ; 
and  in  case  either  of  his  sons  or  daughters,  &c.  fas  in  the  Report  above.] 

Rachad  married  James  Curley,.  one  of  the  defendants,  without  the  consent  of  the  ewcu- 
tortt  and  died  under  28,  having  bad  t-wo  children  (not  one  only,  as  stated  above  and  in 
Mr.  Cox's  Report.)  One  of  thtm,  Mary  Ann,  was  actuality  before  the  Court.  The  other 
had  died  an  infimt,  and  the  father  J.  C.  viras  its  administrator. 

Tb«  bill  was  filed  by  the  t«itator's  four  surviving  children  against  the  trustees  and 
Jama  Curley,  the  husband  of  Rachoeif  and  her  surviving  child  Mary  Ann. 

The  decree  in  Reg.  Lib.  on  this  point  is  as  follows :  •— *<  And  as  to  the  remaining 

Vol.  I.  R  "  ^-le 
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hiiy  ber,  or  their  share  or  ihares  should  become  pmible,  dien  the 
part  or  share,  parts  or  shares  of  him«  her,  or  them  to  dyingt  dioiild  eo 
and  be  paid  among  all  the  rest  of  his  diildren,  who  should  then  be 
living,  and  the  issue  of  a  deceased  child  or  chfldren,  (if  any)  per  sHrpa^ 
Me«[e]KLKr.  ^nd  not  per  capita^  at  the  same  time  as  their  origiiaal  shves  would  oe- 
come  due. 

Rachael  Clutsam  married  Jame$  Curiey^  one  of  the  defendants,  without 
the  consent  of  the  executors,  and  had  a  child  (1)  (to  whom  CuAty  m  ad- 
ministrator), and  died  under  twenty-eight. 

Mr.  Kenvon  (for  the  plaintifi)  insisted  the  portion  nerer  veited  in 
Rachad,  sne  marrying  without  consent,  and  not  attaining  twen^-cight 
years  of  age. 

Mr.  ScM  argued  for  the  defendant  the  husband,  who  claimed  aa  ad- 
ministrator both  to  her  and  the  child  —  that  it  vested  on  the  marriage 
notwithstanding  the  proviso,  which  was  only  in  terrorem^  and  cited 
Underwood  v.  Morris^  2  Atkyns,  184.  (S)  —  and  that,  whether  the  con- 
dition be  precedent  or  subsequent,  it  will  not  prevent  the  legacy  vesting, 
unless  it  be  given  over. 

Lord  Lou^hboroughf  doubted  the  authority  of  the  case  (S),  and  de- 
creed that  It  did  not  vest;  but  there  being  five  children  of  the 
testator,  he  held  the  infant  (2)  child  of  Rachad  to  be  intitled  to  one-fifth 
of  the  legacy  under  the  devise  over :  ^as  being  ^'  the  issue  of  a  deceased 
child,")  and  decreed  the  same  to  her  father,  in  her  right. 

**  5-16  parts  cX  the  said  residue  given  by  the  said  testator's  will  to  his  daaglucr 
<'*  Raehad  duttam,  upon  bar  attaining  the  age  of  28  years,  or  marrying  wiUi  the  cod- 
**  sent  of  bb  executors  as  therein  mentioned ;  Their  Lordships  do  declare  that  the  said 
«•  JL  (7.  having  died  before  she  attained  the  age  of  28  years,  and  having  married  wi&out 
**  such  cdnsent  as  required  by  the  said  will ;  the  aaii  S-lGpartt  are  dwu&le uOo  5  eqmai 
**  parts  t  and  do  decUre^  tliat  one-fifth  pan  thereof  belongs  to  the  plsintiff  iTWmirti  H. 
**  (to  bt  secured  for  her  benefit),  one  other  to  plaintifi*  G.  C,  and  another  fiiUi  part  to 
**  plaintiffs.  Cn  and  do  order  that  the  same  be  paid  to  thera  accordingly ;  and  their 
**  Lordships  do  decUure  that  one  other  fifth  part  thereof  bdongs  to  the  plamtiff  THonsos  C 
<<  the  infant,  and  do  order  that  the  same  be  paid  into  the  Bank,  &c  to  his  account, 
•<  sulject  to  the  contingencies  in  the  will  concerning  the  same,  &c.  &c.  And  as  to  the 
**  remaining  fifth  pari  of  tiie  said  5-1 G  parts  so  given  to  the  said  Rachael,  the  late  wife 
«<  of  the  saia  J.  Curleyj  their  Lordships  do  declare  that  the  same  is  divisible  into  moieties, 
**  and  that  otie  moiety  thereof  l>c]ongs  to  Jarnes  Curley,  as  administrator  ofJRacAaei  C 
**  Ins  late  daughter ^  deceased ^  and  do  order  and  decree  ^at  the  same  be  paid  to  him  ;  and 
«  do  declare  thai  the  other  moiety  belongs  to  the  defendant  Mary  Ann  Curley,  the  infantf^' 
&C.  &c. 

(2)  See  note  (1)  in  the  preceding  page. 

(3)  Vide  pott.  2  vol.  488.  and  2  Bick.  723.  For  one  of  the  latest  and  moat  important 
cases  on  the  subject  of  conditions  on  nuuriage  with  previous  consent,  &c  see  Ctarice  v. 
Parkert  19  Vcs.  1.  which  comprises  most  of  the  former  decisions. 
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Lofds  Ckmimifl- 
alonert,  Ath' 
hurst,  Hotham* 


[♦]  Earl  of  Leicester  against  Perry. 
[John  Sidney  styling  himself  Earl  ofLeicester  v.  Perri/.(l)'] 


lea  that  a        "DILL  for  discovery  and  relief,  and  to  prevent  the  defendant  from 
^^i^r  to^ld  setting  up  a  legal  title  in  a  trustee,  as  a  defence  to  a  writ  of  right 


Flea  that  a 

writ 

has  been  ttied 

and  determined  * 

against  the  plaintiff,  a  good  plea  to  a  bill  for  discovery  of  matter  relative  to  the  tide. 


( 1 )  Hie  Editor  cannot  find  any  entry  of  the  plea,  or  of  the  allowance  of  it,  in  the 
R^strar*s  Book ;  but  he  found  short  entries  of  the  same  cause  as  to  other  matters.  They 
are  entitled  E,  of  L,  commonly  called  John  Sidney,  Esq.  v.  Perry  ;  but  that  deacripcion 
is  not  so  accurate  as  the  one  inserted  above,  since  he  was  an  illegitimate  son  of  the  ibs^ 
mer  Countess,  bom  during  her  separation  from  the  Earl,  and  always  bfouglit  up  and 
treated  at  such  for  40  or  50  yean.    Lord  Bcdetdale^s  MS.  notes. 

brought 


IN  THE  Court  of  Chancery. 

brought  by  the  plaintiff,  to  try  the  title  to  Pefiskurst  park  and  other 
estates.  The  defendant  pleaded  that  the  writ  of  right  had  been  tried  and, 
determined  against  the  plaintiff  (2),  which  was  held  a  good  piea  to  further 
discovery. 

(3)  There  was  an  averment  in  support  of  the  plea,  that  the  title  in  the  trustee,  which 
the  bill  sought  to  have  removed,  had  not  been  given  in  evidence  at  the  trial.  Upon  this 
case.  Lord  Redesdaie  makes  some  observations  in  the  second  edition  of  his  valuable  trea- 
tise (p.  204. ) ;  but  his  Lordship  has  enlarged  them  in  the  third  ediHon,  p.  207.  It  is  there 
stated  that  '<  the  bill  was  brought  before  the  trial  in  the  writ  of  right,  and  the  plaintiff' 
had  proceeded  to  trial  without  the  discovery  and  relief  sought  by  his  bill  for  the  pur- 
poses  of  the  trial.  The  plea  was  subsequent  to  the  judgment.  It  may  be  doubted 
therefore  whether  the  averment  that  the  title  in  the  trustee  had  not  been  given  in  evi- 
dence on  the  trial  of  the  writ  of  right  was  necessary,  as  the  judgment  was  a  bar,  as  a 
release  subsequent  to  the  filing  the  bill  would  have  been ;  and  if  the  plaintiff*  could 
have  avoided  the  effect  of  the  judgment  because  the  title  in  the  trustee  had  been  given 
in  evidence,  it  should  seem  that  the  fact,  together  with  the  fact  of  the  judgment,  ought 
to  have  been  brought  before  the  Court  by  another  bill,  in  tlio  nature  o(  a  bill  for  a 
new  trial,  either  as  a  supplemental  bill,  or  ai  an  original  bill ;  the  former  bill  being 
dismissed.*' 

As  to  such  pleas,  of  a  judgmex^t,  or  of  a  verdict  and  judgment,  and  in  particular  as 

to  the  principal  case ;  for  references  as  to  the  effect  of  a  writ  of  right,  and  the  form  of  the 

judgment  at  law  thereupon,  which  is  utterly  final  and  conclusive,  see  Mr.  Beames's  most 

valuable  work  "The  ElemenU  of  Plexs  in  Equity,"  pp.  197,   198.    ct   seq.  with  the 

elaborate  and  important  notes. 


«t 


•  « 


•< 


(( 


«( 


•< 


Sir  John  Borlase  Warren,  Caroline  his  Wife,  and  the  Trus- 
tees of  his  Marriage  Settlement.  Plaintiffs. 

[S.  c.  1  Cox, 

Arnold  Warren,  Augustus  Parkins,  and  Frances  his  Wife,  Ca.Ch.4i. 

which  Arnold  and  Frances  are  younger  Children  of  John  Q"^**"^-] 

Warren  the  Testator.  —  Francis  Hurst  the  surviving  Trustee  Lincoln  s  inn 

of  the  Term,  and  others.  Defendants.  ^"^^1 

sioners,  ^sh- 

(Reg.  Lib.  1782.  B.  fol.  595.)  hitrst,  and 


J' 


Hotham. 


X)HN  JVan-en,  Esq.  father  of  the  plaintiff,  Sir  John  Borlase  Warreity   In  Uie  marriage 
by  indenture  of  lease  and  release,  after  marriage,  dated  1st  and  settlement,  by 

which  a  life 
estate  was  given  to  the  wife,  tliere  was  a  power  to  raise  10,000^.  for  younger  children ;  the  settlor  [forget* 
ting  that  he  had  made  such  a  settlement  (1),  and]  by  wiU  reciting  that  he  had  made  no  settlement  on  the 
wife,  provided  portions  of  5000/.  if  but  one  younger  child ;  and  'JOQOL  each  if  more.  There  being  two 
younger  children,  decreed  that  this  provision  by  the  will  is  in  part  satisfaction  of  the  portion  by  settlement ; 
and  that  only  10,000/,  should  be  nused.  (1) 

(1 )  For  a  more  explicit  statement  of  the  facts  of  this  case,  see  Mr.  Cox's  report  of  it, 
1  Cox,  Ca.  Ch.  141.     Et  vide  postea,  510. 

It  is  most  material  to  observe,  that  Mr.  Brown  must  have  been  under  a  total  mistake 

in  this  case,  where  (at  p.  308.)  he  represents  Lord  Thurlow  as  denying  the  existence  rf 

tfi£  rule  that  a  double  provision  will  be  a  presumed  satisfaction  in  the  case  of  a  parent 

and  child,  where  it  would  not  be  so  as  between  strangers,  (agreeably  to  Mr.  Cox's  note 

in  Chancey's  case,   I  P.  \V.  4ia  and  Wallace  v.  Pomfret,  11  Ves.342,  &c.  &c.)      The 

rery  cases  his  Lordship  is  stated  to  have  relied  upon  disprove  such  an  inference ;  and  the 

subsequent  authorities  clearly  shew  tliat  such  a  rule  exists  as  between  a  child  and  a  parent y 

or  any  one  who  assumes  tlic  character  of  a  parent.     Sec  per  Lord  AlvanUy^  when  M.  R., 

in  Hinchcliffd  v.HinchcUfe,  5  Ves.526.  527,  528.  Sparkes  v.  Cator,  iind,  530.  535,  &c. 

and  in  Tolson  v.  Collins,  4  Ves,  491.  CopLy  v.  Cojiley,  1  P.  W.  147.  and  the  cases  in  Mr. 

Cox's  note,  ibid,  148.      Per  Lord  Eldon  C.   in  Trimmer  v.  Bayite,   7  Ves.  515.    in 

Twisden  v.  Twiiden,  9  Ves.  427.  in  Ex  parte  Pye  and  I>ubost,  18  Vcs.  140.  and;>cr  Sir 

jr.  Grantf  M.  R.  in  Robinson  v.  irhitley.  9  Ves.  577. 579.  Bengough  v.  Walker,  15  Ves.  507. 

512,  513.  and  the  references  in  Uartojq)  v.  Harlopjj,  17  Ves.  191.  and  Wetherby  v.  JDixoUt 

Coop.  Ca.  Ch.  279.  281.     See  also  Mr.  Senders'  note  to  BeUasis  v.  Uthwaiie,  1  Atk.  427. 

and  Bickman  v.  Morgan,  anlea,  63.  postea,  2  yoL  394^  &C.  decided  by  Lord  I%urlow  ;  and 

Pearson  T.  Morgan,  ibid,  384,  Sec 

R  2  SdJii/y, 


Warrin 

against 
Warrxit. 
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Cases  Akgukd  ani>  Determined 

2d  JWjjr,  1754,  conveyed  his  estate  to -trustees,  to  the  use  of  himself  for 
life,  remainder  to  trustees  to  preserve  contingent  remainders;  remainder 
to  his  wife  for  life,  remainder  to  trustees,  for  a  terra,  to  raise  10,000^ 
for  younger  children ;  remainder  to  his  eldest  son  in  tail ;  remainder 
over  to  other  sons,  A-c.  —  In  the  settlement  was  a  power  reserved  to  him 
to  raise  money,  but  subject  to  the  wife's  life  estate  and  the  provision  for 
the  children ;  and  also  a  proviso^  that  in  case  he  should,  in  his  life-time, 
give  to  any  of  his  younger  children  any  sums  of  money  towards  his  or 
3ieir  portions  and  advancement,  and  declare  the  same,  by  writing,  to  be 
in  part  of  his  or  their  portions,  they  should  go  pro  tanto^  in  satisfaction 
thereof.  — By  his  will,  14th  [♦]  of  November,  1758,  reciting,  that  he  had 
made  no  provision  Jbr  his  voife  by  settlement  or  otherwise,  he  declared  it 
t6  be  his  will,  that  the  trustees  should  pay  her  600/.  per  annum  for  life, 
in  bar  of  dower,  and  if  "he  should  have  one  younger  child  only,  they 
should  raise  5000/.  for  such  one  child,  if  more,  2000/.  each,  which  he 
charged  on  his  personal  estate,  and  in  default  thereof,  upon  the  settled 
estate.  He  died  in  1763,  leaving  plaintiff  his  eldest  son,  and  two  of  the 
defendants,  his  younger  children.  The  prayer  of  the  bill  was  to  de- 
clare the  will  well  proved,  and  that  the  two  younger  children  should 
be  declared  to  be  entitled  to  only  one  of  the  two  provisions,  and  that 
upon  payment  to  them  of  5000/.  each.  Hurst  should  be  decreed  to  assign 
the  term. 

This  case  was  argued  before  the  late  Lord  Chancellor  on  the  11th, 
12th,  and  UihJune,  1782. 

Mr.  Mansjield  (for  the  plaintiffs.)  —  The  younger  children  set  up  a 
claim  to  both  the  provisions.  The  testator,  in  making  the  provision  by 
will,  had  forgotten  the  settlement.  —  This  appears  clearly,  for  he  gives 
his  son  exactly  the  same  interest  in  the  estate  he  had  by  the  settlement; 
but  recites,  that  he  had  made  no  provision  for  his  wife,  for  whom,  in 
fact,  he  had  provided.  He  orders  the  interest  of  the  2000/.  to  be  m» 
plied  by  way  of  maintenance,  and  for  the  education  of  the  children.  He 
nad  no  estates  but  what  were  settled.  There  was  a  power  in  the  settle- 
ment to  raise  money,  without  which  there  would  have  been  no  fund  out 
of  which  to  raise  the  charges ;  and  that  power  was  subject  to  the 
provisions  for  the  wife  and  children.  In  f  Hartop  [*1  v.  fVhitmore, 
1  Wms.  681.  a  less  sum  advanced  in  the  lifetime,  was  held  a  satisfaction. 
In  Thomas  and  Keymish,  2  Vem.  348.  in  a  charge  on  certain  lands  by 
marriage-settlement,  and  afterwards  an  equal  portion  charged  on  other 
lands,  this  was  held  a  satisfaction.  —  This  case  is  stronger  against  double 
portions  than  any  other. 

Mr.  Hardinge  (on  the  same  side)  cited  Cox  v.  UAranda,  3  Atk.  519. 
Copley  V.  Copky,  1  Wms.  147.     Ratvlins  v.  Powel,  1  Wms.  297.     Clark 

•f  This  case  is  very  inaccurately  stated  in  1  Wms.  and  although  more  cofrectly,  yet 
imperfectly,  in  Precedents  in  Chancery,  5il. ;  the  words  of  tlie  will  as  tidcen  from  the 
record  were  as  follows :  —  *'  I  further  will,  devise,  give,  and  bequeath  to  my  daughter 
"  Dorothy  Whitmore  500/.  if  she  should  be  then  living  and  unmarried,  or  married  by 
"  and  with  her  said  mother's  full  consent,  first  had  and  obtained  in  writing,  but  if  mar- 
«•  ried,  when  it  is  appointed  to  he  paid  her,  and  that  without  her  mother's  full  consent 
*'  first  had  and  obtained  in  writing,  then  and  in  &uch  case,  I  hereby  will  and  bequeath 
*<  her  only  20(V.  and  that  to  be  paid  her  at  her  age  of  23  years,"  and  made  his  wife  (the 
defendant)  executrix.  'ITie  daughter  married  Youngt  the  bankrupt,  in  the  life  of  the 
father,  without  consent  (tliough  id^er  a  treaty  and  offer  of  200/.  portion,  which  ha  <  hm 
refused) :  the  husband,  after  marriage,  applied  for  her  fortune ;  the  father  offered  him 
200/.  and  the  defendant  Sarah  said,  if  she  survived  her  husband,  and  had  it  in  ber  power, 
she  would  give  her  another  100/.  The  husband  would  not  then  accept  it,  but  aftowards 
wrote  a  letter  for  it,  and  it  was  paid  to  Flemming  for  his  use,  who  gave  a  receipt  for  it 
Ywng  became  a  bankrupt,  and  the  plaintiff'  was  his  assignee,  and  filed  a  bill  for  the  \e' 
gacy.      I       Bill  dismissed. 
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Y.  Sevoell,  1  Atk.  96.     f  Acktoorth  v.  Acktvorth,  19th  Jultf,  1773.    Jesson 
V.  Jrsson,  2  Vem.  255. 

Mr.  Attorney  General  (for  the  younger  children.)  —  The  portions  must 
be  accumulative;  the  intent  certainly  is  not  clearly  expressed,  but  it 
appears  from  the  state  o^  the  family :  he  veas  a  man  of  very  large  pro- 
perty.    As  to  the  eicecution  of  tlie  power,  Mr.  Mansfield  admits  it  would 
be  good  if  the  children  were  unprovided  for,  but  a  court  of  equity  goes 
further,  and  will  hold  it  well  executed  for  younger  children,  unless  it 
goes  to  the  disherison  o^  the  heir  at  law,  the  same  rule  prevailing  as  in 
the  case  of  supplying  surrenders.     The  will,  here,  is  within  the  liniitation 
of  the  power.     Though  in  this  case  there  is  not  a  valuable  consideration^ 
it  is  sutficient  to  its  being  a  good  execution  of  the  power,  that  it  is  for  a 
person  having  a  meritorious  consideration.     When  he  made  his  will,  his 
fortune  was  not  diminished,  there  was  no  reason,  therefore,  to  diminish 
the  portions  of  the  younger  children.     There  are  several  cases  where 
portions  being  to  be  raised  by  a  settlement,  and  the  money  is  afterwards 
paid  eo  nomin^,  the  settlement  has  been  held  to  be  satisfied ;  but  those 
cases  do  not  apply  to  this ;  10,000/.  was  to  be  raised  by  the  settlement, 
4000/.  by  the  will,  how  can  this  be  a  satisfaction  ?     If  it  was  a  debt  being 
less,  it  would  be  no  satisfaction ;  so  held  [*J  in  Rawlins  v.  Potvel,  that       [  *308  J 
if  the  second  portion  is  larger,  it  shall  be  a  satisfaction.  —  It  follows, 
that  if  the  second  portion  be  not  as  great,  or  greater  than  the  former,  it 
is  not  a  satisfaction.     As  to  his  having  forgotten  the  provision ;  he  re- 
cites, that  he  had  not  provided  for  the  wife ;  he  might  have  forgotten  the 
provision  for  the  wife,  without  having  forgotten  that  for  the  children, 
there  are  no  such  introductory  words  to  that  clause.     The  interest  of 
the  4000/.  is  to  be  paid  totvaras  the  education  and  maintenance ;  —  he 
was  conscious  this  was  not  sufficient,  but  must  be  supplied  from  else- 
where, which  could  only  be  from  the  settled  fortunes.  —  As  to  Lord 
Hardxvicke's  language,  that  it  is  hard  a  party  should  take  two  portions, 
where  one  only  is  intended ;  it  appears  by  Shudal  v.  Jckyll,  2  Atk.  516. 
that  it  does  not  apply,  where  the  intent  is  to  give  both. 

Lord  Chancellor,  —  A  great  number  of  cases  have  been  cited  to  shew 
that  the  Court  leans  against  double  portions :  but  I  have  not  found  that 
it  would  do  as  a  distinct  rule  (2K  that  where  a  parent  has  made  a  pro- 
vision by  will  for  a  child,  whom  he  has  afterwards  provided  for  in 
marriage,  it  is  primdjacie  a  satisfaction.  (2)  If  it  is  so  prim^Jacie,  the 
Court  should  on  all  occasions  examine  whether  there  be  ground  enough 
to  repel  the  presumption.  Several  of  the  cases  appear  to  be  repugnant 
to  the  rule.  What  is  there  to  shew  the  extent  of^  the  parentis  bounty  ? 
It  would  be  difficult  to  reconcile  Thomas  v.  Keymish^  as  reported  by 
Freeman.  (2  vol.  207.)  If  the  rule  is  differently  laid  down,  it  must  be 
subject  to  exceptions.  It  is  ihiportant  to  consider  the  rule,  because  if 
there  be  no  rule,  the  question  will  be,  whether  the  presumptfon  that  he 
had  forgotten  the  settlement  will  be  sufficient.    If  there  be  a  rule,  it  is 

f  ACK WORTH  V.  ACKWOKTH.  [VitU  3  VcS.' 

Before  marriage,  a  sum  of  money,  partly  belonging  to  the  husband,  pardy  to  the  wife,  528.  J 
WM  Mtded  to  the  use  oT  the  husband  tor  life ;  remainder  to  the  wife  for  life,  remainder 
to  tiM  children,  to  be  equally  divided  among  them.  There  were  several  children,  and  the 
hmmmj  amoimted  to  only  2400/.  among  them.  The  fatiier  afterwards  made  his  wiil, 
and  gave  each  of  die  children  2000/.  and  the  residue  of  his  esute  among  tliem.  Lord 
Raikurtt  decreed,  that  what  they  took  by  the  will  should  be  in  lieu  of  their  pordons  un- 
der the  aettlement 


(2)  Lord  Tkurtow  never  meant  to  deny  the  existence  of  such  a  rule  in  the  case  nf  a 
parent  and  child,  rektive  to  a  portion,  yide  3  Wen,  536,  527.  and  the  obeervations  and 
other  refertocesy  &c.  in  the  fim  note»  antea,  p*  305, 
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much  fortified  by  the  apparent  forffetfulness ;  but,  without  the  rule,  it  is 
difficult  to  say,  be  did  not  mean  it  accumulatively.     Suppose  there  to 
be  such  a  ruiey  there  is  another  question  of  some  consequence,  whether 
parties  have  not  a,  right  to  contract  in  contradiction  to  it.     Herey  they 
nave  so  contracted,  if  he  shall  advance  portions  in  his  lifetimey  sua 
guard  it  by  writing.    It  is  hard  to  say,  that  if  he  had  advanced  money 
without  such  a  declaration,  that  he  should  not  giv^  it  augmentatively. 
The  argiunent  is,  that  this  is  by  will,  not  in  his  lifetime.      It  is  not 
in  the  terms  of  the  deed  to  be  sure.    Being  a  provision  it  might  be  held, 
that  unless  he  guarded  it  by  writing  it  would  be  the  extent,  and  the 
second  question  [*]  would  not  be  material.     Suppose  he  had  charged  it 
in  the  words  of  the  power,  it  would  have  been  sufficient,  though  he  had 
not  ordered  it  to  be  raised  by  mortgaf^e.     If  a  man  gives  that  ownership 
which  must  arise  out  of  the  power,  it  will  be  an  execution  of  the  power. 
I  will  try  if  I  cannot,  from  the  case,  draw  a  rule,  without  resting  on  the 
Courtis  leaning  to,  or  against  double  portions :  the  Court  ought  to  go  on 
more  precise  rules.  Adjourned. 

Lord  Thttrlmv  not  having  pronounced  judgment  in  this  cause,  it 
Was  re-argued  before  the  Lords  Commissioners,  upon  the  22d  of  this 
month,  by  Mr.  Mansfield,  Mr.  Hardinge,  and  Mr.  HoUist^  for  the  plain- 
tifi^,  who  used  much  the  same  arguments^  and  cited  the  same  cases  as 
upon  the  former  occasion,  except  that  Mr.  HoUist  added  to  those  for- 
merly cited,  f  Byde  v.  Byde,  East.  1  Geo.  3.  before  Lord  NorthingUnh 
and  the  t  Duke  of  Somerset  v.  the  Duchess  of  Somerset  and  others, 
9,  10,  and  11th  o^  March,  1767,  before  Lord  Camden. 

Mr.  Ken" 

f  Byde  ▼.  Jiydc-  —  R.  S>  Byde,  having  issue  by  a  former  wife  one  son,  upon  mairying  t 
second  wife,' by  settlement,  July  3,  1699,  settled  lands  on  himself  and  his  wife,  for  thdr 
lives,  remainder  to  trustees  to  sell  the  tiame  to  his  son,  by  ^e  former  marriage,  for 
5000/.  for  a  provision  for  the  children  by  the  second  marriage.  Afterwards,  having  liufc 
children,  and  his  wife  being  enceint,  he  by  will,  Jtdy  10,  1705,  gave  lOOOf.  to  each  of 
the  three  children  by  the  second  marriage,  by  name  [as  and  for  his  and  her  portion  re- 
spectively], and  loco/,  to  the  cliild  of  which  tlie  wife  was  enceint,  and  charged  his  landi 
trith  these  portions.  After  his  death,  tlie  son  paid  the  1000/.  portions,  and  accepted 
the  purchase,  and  the  wife  dying  in  1755,  aAer  Tier  decease,  the  plaintiff*,  die  only  rar- 
viving  child  of  the  marriage,  brought  this  bill  to  have  the  purchase  completed,  and  to  be 
paid  the  5000/.  over  and  above  her  pbrtion  under  the  will.  Lord  Northingion  thought 
the  testator  meant  to  give  each  child  an  election,  and  that,  by  accepting  the  legacies 
they  had  made  their  election  to  take  under  the  will ;  and  therefore  dismissed  the  bill 
without  costs. 

I  Duke  of  Somerset  v.  the  Duchess  Dowager  of  Somerset,  Lords  Webb,  Wiliiam  awl 
Francis  Seymour,  and  Vincent  John  Biscoe,  Esq.  administrator  of  Lady  Mary,  his  wife. 

Sir  Edward  Seymour,  and  Mr.  Webb,  the  paternal  and  maternal  grandfathers  of  the 
plaintiff*,  upon  the  marriage  of  tlie  plaintiff**s  father,  entered  into  articles  of  agreement 
dated  3/arcA  2,  1716,  —  whereby  Sir  Eduxird  Seymour  agreed  to  settle  the  estates  at 
Berry- Pomer ay f  on  the  plaintiff's  father,  chargeable  with  the  following  portions  for 
younger  children,  namely,  4000/.  each,  for  one  or  two,  or  12,000/.  equally  to  be  di- 
vided between  three  or  more  children,  payable  at  21,  or  marriage,  which  should  first 
happen  after  the  death  of  the  father,  besides  which  he  agreed  to  advance  1600/.  to  be 
laid  out  in  lands  as  an  additional  jointure  for  plaintiff^'s  mother,  and  for  the  benefit  of 
her  issue  male.' 

Sir  Edward  Seymour  died  in  1 740,  -^  whereupon  plaintiff"s  father,  ihe  last  Duke  of 
Somerset f  took  under  the  marriage  articles:  and  he  also  died  in  1757,  leaving  plaimif 
his  eldest  son,  defendants  his  widow  and  younger  children. 

But  plaintiff^s  father,  by  his  will,  made  fresh  provision  for  every  branch  of  his  faaiily* 
and  bequeathed  to  his  three  younger  sons  5000/.  each ;  and  to  his  daughters  the  th^ 
part  of  his  Worcestershire  estates,  or  8000/.  in  lieu  thereof,  vrith  cross  bequests  betwces 
his  sons  and  daughter,  in  case  of  any  of  them  dying  under  age,  and  charging  the  whole 
upon  his  estates  at  large,  which  he  devises  to  the  plaintiff*,  his  eldest  soo,  with  rcmaiodas 
over  to  his  younger  sons,  successively  in  tail  male. 

.  Plaintiff*  filed  his  bill,  praying,  amongst  other  things,  that  his  younger  brothen,  «A 
sister*!  husband,  mjght  elect  to  take  un£x  the  articles  or  wilL 
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i|*J  Mr.  Kenyan,  Mr*  Arden,  and  Mr.  King,  again,  argued  for  the 
endants. 

And  this  day,  Lord  Commissioner  Ashhurst  pronounced  judgment. 
The  question  is,  whether  the  two  thousand  pounds  given  by  the  will, 
shall  go  in  part  satisfaction  of  the  provision  made  by  the  settlement : 
and  we  are  of  opinion  that  it  shall.  Upon  the  gencrad  ground,  this  is  a 
strong  case  for  satisfaction.  The  general  rule  (S)  is  laid  down  in  Clark 
V.  Setoeil,  (3  Atk.  96.)  In  the  case  of  portions,  as  both  move  from  the^ 
same  person,  the  Court  will  overlook  the  difference  of  the  time  of  pay- 
ment, and  consider  the  one  as  a  satisfaction  for  the  other.  In  Lee  v« 
Cox,  3  Atk.  419.  the  distributable  share  was  considered  as  a  satisfaction^ 
In  Hartop  v.  Whitmore,  1  Wms.  681.  a  less  Sum  was  so  considered. 
Copley  V.  Copley f  1  Wras.  147.  and  Je&son  v.  Jesson,  2  Vern.  255.  are 
exceeiding  strong  cases.  They  all  shew  the  rule  to  be,  that  whether  the 
sum  be  greater  or  less  is  immaterial,  but  in  the  latter  case,  it  shall  only 
be  a  satisfaction  pro  tanto.  On  the  other  side,  they  have  cited  Saville  v. 
Saville,  and  Duffield  v.  Smith,  Saville  v.  Saville,  2  Atk.  458.  turned  on 
the  peculiar  penning  of  the  will.  Duffield  v.  Smith,  2  Vern.  258.  was 
held  no  satisfaction,  because  less,  and  the  other  portions  were  contin- 
gent; and  as  to  the  sum  given  by  the  brother,  there  was  a  fair 
implication  that  he  meant  to  give  it  in  addition.  As  to  the  question 
whether  the  jtestator  had  forgotten  the  prior  provision ;  it  is  admitted,  if 
he  had,  this  bequest  ought  to  go  in  satisfaction.  —  We  think  there  is 
ground  to  suppose  that  he  had  forgotten  it;  he  shews  he  had  as  to  the 
wife,  which  makes  it  probable  ne  had  also  forgotten  the  other.  A 
further  reason  for  supposing  this  is,  his  giving  the  interest  of  the  2000^^ 
for  maintenance.  In  truth,  it  is  probable  that,  at  tlie  time  when  the 
settlement  was  made,  his  whole  intent  in  suffering  the  recovery  was  to 
bar  the  intail,  and  the  other  part  of  the  deed  was  only  suggested  as  what 
he  [*]  might  as  well  do,  and  that  the  provision  had  afterwards  been  for- 
gotten. We  must  decree,  therefore,  that  the  2000/.  is  in  part  satisfac* 
tion,  and  that  upon  the  payment  of  the  5000/.  each,  the  surviving  trustee 
is  to  assign  the  term,  -j* 

Defendants,  Lord  Frandt  Seymour  and  Vincent  Biscoe,  submit  to  the  Court,  whether 
they  are  c<Mnpelled  to  make  their  election ;  but,  if  compelled,  prefer  to  take  under  the 
will,  as  eridcsitly  the  larger  and  better  provision. 

At  the  hearing  of  the  cause,  the  Lord  Chancelhr  directed  all  the  defendants  to  mak« 
their  election. 

f  See  on  this  subject  the  case  of  HanJbury  v.  Hanburyy  post,  vol.  2.  352—529.  [and 
Mr.  Eden's  notes  on  J3i/de  v.  Byde,  2  vol.  25.  with  note  (1)  antea.] 
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(3)  See  the  first  note  to  this  case. 


LiNGARD  and  others,  against  the  Earl  of  Derby  tod  Others^ 


Lincoln^  /mi 
Hall,  Oct.  51* 
Lords  Commif^ 
sionera.  Lord 
Lou^borougkf 
jttkkwrtt,  MtH 
tham, 

rPHOMAS  Barlow,  by  his  will,  directed  all  his  debts  to  be  paid  t.B.  devised 
out  of  his  estate  with  all  convenient  speedy  and  ordered  his  personal  his  estate  to 

estate  trustees  to  pey 
yearly  rmUi  amd 
profUi  (l)i  in  discharge  of  his  wife's  jointure,  his  sister's  annuity,  and  in  payment  of  his  debts,  and  tbtf 
interest  thereof;  then  to  certain  uses.  —  The  creditors  file  a  bill,  praying  a  sale :  but  this  Court  caniibc;^ 
under  such  a  devise,  decree  the  estate  to  be  sold.  (1)  Devising  an  estate  for  payment  of  MUh  takes  it 
out  of  the  statute  of  fraudulent  devises.  (2) 

(1)  So  also  Gmyngham  v.  Conyngham,  1  Ves.  522.  and  Supplement,  p.  221.,  ^"diere 
the  case  it  given  ftom  the  Registnur's  Book.     See  also  the  obtervationa  and  references 
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1783.         estate  to  be  converted  into  money  and  applied  in  aid  of  his  real  estatCf 
'  V  ■■  y  ■■  /      in  payment  of  funerals  and  debts,  as  far  as  the  same  would  extend.     In 
LiMOAKD       case  he  should  die  without  issue,-  he  devised  his  estate  of  Barlow  HaUp 
^gainu         (subject  to  the  charge)  to  trustees  in  trust,  to  pay  the  yearly  rents  and 
^^■*"''       profits  as  follow:  In  discharge  of  his  wife's  jointure,  and  his   sister's 
annuity,  and  in  payment  of  such  of  his  debts,  and  the  interest  thereof,  as 
his  personal  estate  should  fall  short  of  satisfying,  and  subject  thereto  to 
pay  his  brother  Humphrey  Barloxvy  an  annuity  of  lOOl*  per  anftum,  to 
continue  till  aflcr  his  debts  affecting  his  lands  should  be  paid  off  by  the 
.  rents  and  profits  of  his  estate,  and  immediately  after  the  payment  of  his 
*^    debts,  then  2001.  per  annum,  in  lieu  of  the  100/.  and  an  additional 
annuity  of  50/.  to  his  sister.     And,  as  to  the  residue  of  the  rents  and 
profits,  he  gave  them  to  the  first  and  other  sons  of  Humphrey  BarlotCf 
with  remainders  over.     One  of  the  sisters  has  a  son,  who,  under  the 
limitations,  is  first  remainder-man,  in  tail,  in  esse.     The  bill  was  filed 
by  the  specialty  creditors,  and  annuitants  against  Lord  Derby,  a  mort- 
gagee,  and  the  other  parties;    praying  an   account  of  the  personal 
estate,  and  that  if  it  should  prove  insufficient  to  pay  the  debts,  the 
deficiency  might  be  made  up  by  sale  of  the  real  estate.     Upon  a 
reference   to   the   Master,   it  appeared  that  the  personal  estate  was 
little  more  than  300/.  and  the  debts  amounted  to  above  8000/.  and 
his  Honour  ordered  the  money  for  the  payment  of  debts,  to  be  raised 
by  mortgage.     It  came  on,  now,  again  for  further  directions,  it  ap- 
pearing by  the  report,  that  a  sufficient  sum  could  not  be  raised  by 
mortgage,  and  the  ouestion  merely  was,  whether  the  Court,  under  the 
will,  could  order  a  sale. 
[  ♦SIS  ]  [«]  Mr.  Arden  (for  the  plaintiffs)  contended,  that  under  the  words 

of  this  devise  the  estate  might  be  sold,  and  cited,  for  that  purpose, 
Raxvlins  v.  Brothersony  in  the  Exchequer,  Feb.  21.  1783,  which  was  a 
term  of  five  hundred  years,  and  a  direction  to  pay,  out  of  the  annual 
rents  and  profits,  all  the  debts  the  testator  should  owe ;  then  to  pay  le- 
gacies, and,  after  payment  of  both,  the  term  to  cease;  the  Court 
thought  the  terpa  ought  to  be  sold.  —  The  Master  of  the  Rolls  having 
decreed  a  mortgage,  it  may  be  equally  a  sale,  for  a  mortgage  may  be 
equivalent  to  a  sale.  —  Such  a  will  as  this  cannot  stand  by  the  statute 
of  fraudulent  devises ;  for  a  bond  creditor,  without  the  devise,  may  com- 
pel a  sale  of  the  land,  and  this  devise  tends  to  defeat  his  claim.  Can 
the  devise  amount  to  saying  the  debts  shall  not  be  paid  ?  If  there  is  not 
a  sale,  the  annuitants  never  can  have  any  thing  during  their  lives. 

Lord  Loughborough  (without  hearing  the  other  side).  —  Where  the 
devise  is  to  pay  the  debts  out  of  the  profits  of  the  estate,  it  is  equivalent 
to  a  devise  to  the  trustees  to  sell,  ana  a  decree  for  a  sale  is  only  an  exe- 
cution of  that  trust.  But  I  am  afraid  you  will  find  that,  both  by  the 
words  and  construction  of  the  statute  ot  fraudulent  devises,  where  there 
is  a  devise  for  the  payment  of  debts,  it  takes  the  case  out  of  the  sta- 
tute f  (2),  and  it  stands  as  it  would  have  done  before  the  statute  was  made  : 

f  See  the  statute,  3  William  and  Mary,  c.  14.  and  what  Lord  Hardwicke  says  of  it  in 
^  Earl  ^^  ^^^^^  ^-  ^«  Earl  of  Bradford^  2  Vcsey,  590.  Sec  also  the  case  of  Hugkes.  v. 
JMbgif^  jrott.  vol.  2.  p.  6 14.  [and  2  Cox,  Ca.  Ch.  170.]  where  Lord  Thuriow  differed  in 
Opiuion,  on  this  subject,  from  Lord  Loughborough. 


there,  as  to  the  general  construction  of  the  words  "  rents  and jmJUs,**  &c  in  wills  or  set- 
tlements, especially  on  Mr.  Cox's  note  to  Trufford  v.  Mhlony  1  1*.  W.418. 

(2)  Not  bo  howcrer,  if  the  .effect  of  tlic  devise  would  be  to  take  away  from  a  cre- 
ditor any  fund  unto  which  he  had  a  right  to  resort,  or  if  any  fund  would  prove  deficient 
by  the  mode  prescribed.  Vide  in  Manning  v.  Sjtoonerf  3  Ves.  118,  1 19.  and  in  Hughes 
V.  Doulben,  pott.  2vdL  614.  and  2  Cofx,  Ca.  Ch.  17a 

the 
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the  creditor  can  come  only  as  the  will  directs.  (3)  I  take  it  to  be  the 
clear  intent  of  the  testator  here,  that  not  an  acre  should  be  alienated 
for  the  payment  of  his  debts ;  therefore,  there  cannot  be  a  sale. 

It  was  ordered  to  stand  over  in  its  present  state,   to  give  an  oppor- 
tunity to  the  parties  to  apply  to  parliament. 

(5)  Hiis  is  not  correct ;  for  if  the  devise  for  payment  of  the  debts  does  not  provide 
for  that  object  in  a  fnracticable  viannevy  the  statute  will  apply.  Lord  ThurUAVt  expressly 
adverting  to  Ae  principal  case,  says,  '*  As  to  the  case  that  has  been  cited,  if  it  is  only 
meant  to  determine  that  the  inconvenience  of  the  mode  prescribed  by  the  testator  for 
the  payment  of  his  debts  would  not  bring  it  within  the  statute  of  fraudulent  devises, 
provided  the  fund  was  ultimately  sitfficimt,  I  agree  witli  that  case ;  but  if  it  was 
meant  to  be  laid  down,  tliat  even  though  by  the  mode  prescribed  the  fund  would  tu/n 
out  ultimately  insufficient  for  the  purpose,  I  never  can  accede  ^o  that.  Whenever 
such  a  case  comes  before  me,  I  will  refer  it  to  the  Master  to  state  to  me,  whether, 
according  to  the  mode  prescribed  by  the  testator,  the  deks  could  be  paid,  and  if  the 
Master  tells  me  that  the  debts  cannot  be  paid  by  this  mode,  I  will  consider  this  as  a 
fraudulent  devise  until  I  am  controuled  by  the  House  of  LfOrds.  I  wish  that  whoever 
decided  the  case  alluded  to,  had  gone  to  the  length  of  declaring,  tliat  althou^  the  fund 
as  directed  to  be  applied  appeared  to  be  insufficient  for  the  purpose,  yet  because  there 
was  a  devise  for  pajrment  of  debts,  the  bill  should  bo  dismissed;  in  order  to  have  the 
point  properly  discussed.  For  my  part,  I  never  will  give  into  that  doctrine,  until  1 
*'  am  compelled  to  it  by  the  highest  authority.**  See  in  Hughes  v.  iJouJben,  post,  2  vol. 
CI  4.  and  2  Cox,  Ca.  Ch.  170, 
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Alexander  Lord  Loughborough,  Sir  William 7 
Henry  Ashhurst,  Sir  Beaumont  Hotham,   3 
John  Lee,  Esq.  Attorney  General, 
James  Mansfield,  Esq.  Solicitor  General. 


Lords 
Commistionen. 


Thong  against  Bedford. 

TX^ALTER  Thongj  by  his  will,  devised  the  premises  in  question  to 
his  wife  for  her  life,  remainder  to  Sawbriage  and  another,  as  trus- 
tees, to  preserve  contingent  remainders,  and  immediately  after  the  de- 
cease of  his  wife,  he  gave  the  same  to  his  daughter  Elizabeth  (one  of  the 
defendants)  for  her  life,  remainder  to  the  same  trustees  to  preserve  con- 
tingent remainders  during  the  life  of  his  daughter,  remainder  to  the 
heirs  of  her  body  lawfully  begotten,  remainder  to  plaintiff,  his  heirs  and 
assigns  for  ever :  —  and  went  on  thus:  **  It  being  my  will  and  meaning, 
*'  that  after  tho  decease  of  my  wife,  my  said  daughter  shall  have  only 
*^  an  estate  for  life  in  the  premises ;  and  that,  after  her  decease,  it  may 
**  go  to  the  heirs  of  her  body,  and,  in  default  of  such  Heirs,  should  vest 

In  a  subsequent  clause  he  declared  his  intention,  that  E.  should  ha?c  only  a  life-estale* 
by  the  renuiodcr-man  for  a  conveyance,  in  which  £.  should  take  only  a  lifo-Cftnie;  H 
and  the  demurrer  allowed^  because  those  are  all  legal  ettttcst 

"  in 
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tr,  T,  devised 
to  bis  wife  for 
life,  remainder 
to  trustees,  to 
preserve  con- 
tingem  remain- 
ders; remain- 
der to  E.  for 
life;  Kmainder 
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dCTtothehdn 
of  h«  body; 
mupndcr  over. 
UpooafaiU  filed 
dimurrodto. 


313  Cases  Arcued  and  I^etehmined 

1788.        *^  ^^  ^y  grandson  (the  plaintiflF)  and  his  heirs:  and  that  my  said 
"  _  \  ,  _  ^      daughter  should  not  have  any  power  to  defeat  my  intent  ;*'  and  he  gave 
TuoNc        powers  to  his  trustees  to  do  all  necessary  acts  to  effectuate  his  in- 
againsi        tentions.  [*]     The  wife  of  the  testator  is  dead.  —  The  bill  was  filed  by 
BisroRo.      ^^  remainder-man  in  fee,  praying,   that  the  will  should  be  declared  to 
[  *S14  3      be  well  proved,  that  the  trusts  might  be  carried  into  execution,  that  the 
defendant,  Elizabeths  might  be  declared  to  be  only  tenant  for  life,  and 
that  a  conveyance  might  be  made  by  the  trustees,  and  all  proper  parties 
join  therein,   to  Elizabeth  for  life,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  her  first  and  other  sons,  in  strict 
settlement;  remainder  to  daughters,  and,  in  default  of  such,  to  the  plain- 
tiff in  fee.  —  To  this  bill  the  defendants  demurred,  and  for  cause  m  de- 
murrer said,  that  the  defendant  Elizabeth  is  seised  of  a  vested  estate-tail; 
and  that  the  plaintiff  has  no  vested  estate  whatsoever. 

It  was  argued  by  Mr.  Mansfield  and  Mr.  Scott^  in  support  of  the  de- 
murrer; 1st.  that  these  were  legal  estates;  2d.  that  even  were  tbej 
equitable  interests,  Elizabeth  woiUd  have  an  estate-tail.     1st.  These  are 
legal  estates  in  the  several  takers  ;  no  estate  is  given  to  the  trustees,  thej 
are  purely  trustees  to  preserve  contingent  remainders.    There  are  no 
debts  to  be  paid,  or  acts  to  be  performed  by  them. — There  is  no  case 
in  the  books  where  trustees  of  this  sort  are  construed  to  have  any  estate 
given  them  for  other  purposes.   The  power  given  to  do  all  proper  acts  is 
merely  equivalent  to  the  common  power  of  trustees  to  preserve  con- 
tingent remainders,  to  make  entries,  and  bring  actions.     2d.  On  the 
second  head,  they  cited  Bale  v.  Coleman,  I  Wms.  142.     Garth  v.  Bald' 
toiM,  2  Vesey,  646.    Colson  v.  Colson,  2  Aik.  246.   Ambrose  v.  Hodgson, 
Douglas,  323.  Jones  v.  Morgan,  ante,  p.  206. 

Mr.  Kenyon  and  Mr.  Lloyd  (for  the  defendants)  argued,  1st.  That  these 
were  equitable  estates ;  that  tlie  trustees  were  to  do  acts  to  prevent  the 
testator's  intent  from  being  defeated :  in  order  so  to  do,  they  must  have 
such  an  estate  in  them  as  would  enable  them  to  do  such  acts  as  should 
be  necessary,  and  whenever  there  are  acts  to  be  done,  the  Court  will 
raise  an  estate  for  the  purpose,  as  in  SAatu  v.  Weigh,  I  Eq.  Abr.  184.— 
They  cited  to  the  second  question,  We^t  v.  Errisscy,  2  Wms.  349.  AW^ 
r  •315  ]  ^*  ^^^y  before  Lord  Bathurst;  Lloyd  v.  Roberts,  before  Lord  [*]  North- 
ineton ;  Lorve  v.  Davies,  Lord  Raym,  1561.  Bagshaxo  v.  Spencer, 
1  Vesey,  142.  Lisle  v  Grey,  2  Lev.  223.  Attorney  General  v.  Suttoth 
1  Wms.  754.     Papillon  v.  Voyce,  2  Wms.  471. 

On  the  11th  of  November  Lord  Loughborough  delivered  the  opinion  of 
the  Court.  —  He  stated  the  case,  the  prayer  of  the  bill,  and  tne  cause 
of  demurrer.  —  The  case  depends  on  two  points;  1st.  It  is  contended  by 
the  defendants,  that  these  are  devises  of  legal  estates,  consequently  that 
the  trustees  have  no  estates  to  convey.  If  this  proposition  be  true,  the 
consequence  is  clear,  that  th»  demurrer  must  be  allowed.  2d.  That, 
supposing  them  equitable  estates,  Elizabeth  is  entitled  to  a  vested  estate- 
tan,  consequently  no  conveyance  can  be  ordered,  as  it  would  be  uugS' 
tory.  The  second  question  involves  the  consideration  of  several  im« 
pQrtant  cases,  as  Bagshatv  v.  Spencer,  and  Garth  v.  Baldwin,  It  is  un- 
necessary to  enter  into  this  question  if  the  former  is  clear.  And  we  are 
all  agreed  that  these  are  legal  estates.  The  first  to  the  wife  is  a  clear 
legal  estate;  that  tp  the  daughter  is  also  a  clear  legal  estate :  after  the 
widow's  estate,  unnecessarily,  and  afler  the  daughter's,  necessarily,  ai 
the  parties  thought,  are  introduced  trustees  to  preserve  contingent  re- 
mainders, who  take  clear  legal  estates  jE7iirau/er  vie.  The  subsequent 
words  go  to  restrain  the  estate  of  the  daughter :  how/ar  they  will  operate 
is  a  proper  question  for  another  jurisdiction,  they  are  not  stronger  than 
the  words  that  have  been  used  m  other  cases,  as  in  Robinson  r,  Robinson, 

SAtk. 
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3  AtJc,  7S6.  the  giving  an  estate  without  impeachment  of  waste,  or  the 
interposing  trustees  to  preserve  contingent  remainders.  But  it  is  con- 
tended, from  the  power  given  to  the  trustees,  that  it  is  sufficient  to  turn 
their  estates  pour  aitter  vie  into  an  estate  in  fee,  or  that  it  is  giving  a 
power  which  requires  a  fee  to  be  able  to  give  it  effect.  In  fair  reasoning, 
the  latter  part  of  the  proposition  is  no  more  than  the  first.  If  we  were 
to  use  these  words  to  enlarge  the  estate  of  the  trustees,  we  should  go 
too  far,  for  it  would  be  to  render  other  words  in  the  will  useless.  — 
The  estates  to  the  trustees  for  the  lives  of  the  wife  and  daughter  must 
be  struck  out ;  they  could  not  have  a  legal  fee  and  estates  pour  outer  vie 
at  once  in  the  same  lands.  The  meaning  only  was,  that  they  should 
have  the  powers  incident  to  their  character  of  trustees  to  [*]  preserve 
contingent  remainders.  The  demurrer  must  be  allowed,  and  it  is  un- 
necessary to  anticipate  any  future  case  as  to  the  effect  of  the  limitation. 

Demurrer  allowed. 


Thono 

agatnit 
Bbdpord. 


[  »316  ] 


Turner  against  Turner.     l^iO  June.    10.  11  Nov,'} 

(Reg.  Lib.  1783.  B.  fol.  105.) 


Lords  Commis- 
sioners, Lord 
Loughborougk, 
Aihhurity  Ho- 
tham, 

[S.  C.  Ambl. 
776.] 

jyfATHANIEL  Turner^  Esq.  by  his  will,  dated  lih  January,  1734,       [  *317  ]. 
gave  to  his  xvife,  Elizabeth  Turner,  300/.  per  annum  during  her  life,  jy  y.  devised 
to  be  paid  annually  by  his  executors,  and  after  ner  death  the  saia  300/.  oer  an  annuity  of 
annum  should  be  improved  by  his  executors,  to  make  a  fortune  to  be  given  30W.  per  on- 
to hisjirst  daughter  ivho  should  marry,  after  the  decease  of  his  said  wife,  num  to  his  wife 
with  the  consent  of  the  executors ;  and  after  one  of  his  said  daughters  ^*"  ^^A*J!°.  *^ 
should  be  married,  then  to  be  improved,  to  make  a  fortune  for  the  rest  „yj^  ^  portion 
o€  his  daughters'  marriages,  one  after  another ;  and  when  all  his  daughters  for  his  first 
ioere  married,   that  the  said  3001.  a  year  should  be  ^iven,  and  remain  daughter  who 
to  his  eldest  son,  Nathaniel  Richard  Turner,  and  on  his  decease  to  the  heirs-  ^oM  marry ; 
male  of  his  body  ;  and  in  case  of  his  having  no  issue  male,  then  the  same  ™">»,"^o™*=f 
shoula  remain  to  his  next  eldest  so7i,  and  the  heirs-male  of  his  body  ;  and  ^^^^  for  other 
gave  the  residue,  real  and  personal,  among  all  his  children,  to  be  equally  daughters;  then 
divided :  and  appointed  his  three  brothers  executors  [in  trust].   He  died  to  rtmain  to  bis 
soon  after,  leaving  ten  children,  viz,  five  sons,  named  Nathaniel  Richard  «lde«t  son,  and. 
Turner,  Richard  Farmer  Turner,  John  WoHhington  TUmer,  WiUiam  ^  ^hd^!*' 
Turner,  and  Charles  Turner,  and  five  daughte'rs.  —  Soon  afler  his  death,  ^j^^  of  hi*' 
Sarah,  one  of  the  daughters,  died,  and  the  mother  took  out  adminis-  body,  and  in 
tration  to  her.  —  Soon  afler,  a  bill  was  brought  in  Chancery,  in  the  name  case  of  his  hav. 
of  the  nine  surviving  children,  against  the  mother  as  administratrix  of  "ig  no  issue, 
Sarah,  and  against  the  executors  for  an  account  of  the  personal  estate,  r^°"°t  ilL* 
and  a  distribution  of  the  residue,  according  to  the  will.  —  A  decree  was  ^^  ^^  ^^ 
obtained  for  that  purpose  on  the  2d  April,  1736»  which  directed  the  exe-  heiis-malc. 
cutors  to  pay  the  widow  the  300/.  a  year,  and  to  set  apart  a  sum  to  The  daughters 
answer    the  same. — The  Master   reported   the   [*]  accounts,  &c.  as  PI?™**  *°  *!jf 
directed,  and  interest,  and  that  7500/.  South  Sea  annuities  had  been  set  J^^^]|]^** 

two  other  sons 
of  testator  died,  leaving  the  wife  without  issue.     This  is  not  personal  estate,  vesting  absolutely  in  the 
eldest  son  (on  the  principle,  that  it  would  be  an  estate-tail  in  land;)  neither  does  it  vest  as  an  exe- 
cutory devise  in  the  fourth  son  of  testator  who  survived,  but  it  is  an  annuity,  and  being  exhausted  l^  the 
eventa,  there  being  nobody  to  take  it  as  such,  sinks  into  the  residuary  estate  of  the  testator.  (1) 


(1)  See  passim  in  B.  Stafford  v.  Buckley,  2  Ves.  170.  177, 178, 179,  18a  &c.  and  in 
PrUdy  V.  Eose,  3  Mertvale,  86.  101,  &c. 

apart, 


TVKVEB, 

agai$ut 

TUBJIBIU 


[  ♦SIS  ] 


Cases  Argued  and  Determined 

apart,  and  reserved  by  the  executors  to  answer  the  annuity  of  SOOl* 
which  he  deducted  out  of  the  clear  residue,  and  then  dividea  what  re- 
mained into  ten  parts. 

By  an  order  of  27th  February ,  1737,  on  the  petition  of  Elizabeth  Turner 
the  widow,  stating  her  apprehension  that  7500^.  South  Sea  annuities 
was  not  a  sufficient  security  to  answer  the  annuity,  it  was  referred  to 
the  Master  to  set  apart  so  much  of  the  i)ersonal  estate  as  would  be  suf- 
ficient.— The  Master  reported  that  he  had  set  apart  10,000/.  part  of 
20,000/.  old  and  new  South  Sea  annuities,  to  answer  the  annuity  of  SOO/. 
Nathaniel  Richard  Turner  died  in  the  lifetime  of  the  widoir  his 
mother,  without  issue,  having  made  his  will,  and  devised  the  residue  of 
his  estate  whatsoever  and  wheresoever,  unto  Jok7i  Turner  deceased,  and 
plaintiff,  upon  trust  for  the  several  per^ns  therein  mentioned,  and  ap- 

pdinted  them  executors. Richard  Farmer  Turner,  John  Worthing- 

ton  Turner,  and  William  Turner  afterwards  died,  without  issue,  in  the 
lifetime  of  the  said  Elizabeth  their  mother.  —  The  daughters  had  been 
satisfied  their  portions  out  of  the  rents  and  profits,  in  the  lifetime  of 
the  mother. — Elizabeth  the  mother  died  8th  */w/y,  1782. 

The  bill  wasbrought  by  the  plaintifi',  surviving  executor  and  trustee  of 
Nathaniel  Turner,  to  have  the  directions  of  the  Court  as  to  the  10,000/. 
South  Sea  annuities,  and  the  annuity  secured  by  it. 

And  the  Questions  were,  whether  the  300/.  per  annum,  under  the  will 
of  Nathaniel  Turner  vested  (subject  to  the  life-estate  of  the  wife,  and 
to  the  accumulation  for  providing  fortunes  for  the  daughters)  in  Na- 
thaniel Richard  Turner,  and  passed  by  his  will;  or  whether  the  same  was 
part  of  the  estate  of  Nathaniel  Turner  the  elder  undisposed  of,  and  dis- 
tributable among  his  next  of  kin ;  and  also,  whether  Charles,  in  the 
events  which  have  happened,  took  any,  and  what  interest  in  the  same, 
other  than  as  claiming  a  distributive  share  of  the  undisposed  estate  of 
Nathaniel,  or  under  the  will  of  Nathaniel  Richard  his  brother. 

The  cause  came  on  first  on  the  30th  of  June  last,  at  Lincoln*s  Inn 
Hall. 

[*]  Mr.  Selxvi/n  (for  plaintiffs). —  An  absolute  interest  passed  by  the 
will  to  Nathaniel  Richard ;  the  testator  orders  it  to  go  to  him,  and  the 
heirs  male  of  his  body,  which,  in  real  estate,  would  be  an  estate-tail ; 
and  therefore  this  being  personalty,  vested  absolutely. 

Mr.  Madocks  (for  Charles).  —  This  is  the  same  as  if  he  had  ordered 
a  sufficient  part  of  the  personal  estate  to  produce  300/.  a  year,  to  be  set 
aside  for  his  wife  for  life,  then  the  interest  to  be  paid  to  his  daughters 
as  they  should  marry ;  and  when  they  should  all  be  married,  to  be  given 
to  Nathaniel  Richard  Turner,  and  upon  his  decease,  to  the  heirs-male  oi 
his  body,  Nathaniel  Richard  has  given  all  his  interest  among  the  other 
children,  so  that  if  Charles  has  no  claim,  it  comes  to  the  same  thing  as 
if  it  was  distributable. 

Mr.  Mitford  (for  Charles).  —  Charles  s  claim  is  as  next  eldest  son, 
Nathaniel  Richard  being  dead  without  issue.  This  is  a  gifl  to  the  wife 
of  an  annuity  as  a  general  charge ;  that  gifl  satisfied,  the  next,  and 
every  subsequent  gifl  are  substantive  and  separate  gifts,  first  to  the  wife, 
then  to  the  daughters,  then  to  the  son,  —  not  limitations  over.  Na- 
thaniel Richard,  being  dead  at  the  time  of  the  death  of  the  wife,  could 
not  take :  then  the  other  gift  takes  place  to  the  next  eldest  son,  by 
which  he  meant  such  son  as  should  be  eldest  at  the  death  of  the  wife ; 
Charles  is  the  only  person  who  then  sustained  that  title. 

Mr.  Kenyan  (ibr  the  defendants  in  the  same  interest  with  the  plain- 
tiflfe). —  The  annuity  given  to  the  daughters,  &c.  is  certainly  the  same 
annuity  that  was  first  given  to  the  wife,  fmd  is  referred  to  as  such ; 
there  is  no  ground  for  the  ingenuity  which  has  represented  them  a? 
sepaifate  annuitiesi  and  Charles  in  the  light  of  taking  a  substantive  gift. 
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As  a  chattel-interest,  it  vested  in  Nathaniel  Richard.  Supposing  it  to 
be  an  annuity,  to  continue  for  ages,  it  would  be  a  fee-simple  conditional 
at  common  law.  No  limitation  could  be  made  after  the  estate-tail  to 
Nathaniel  Richard^  there  could  be  nothing  but  a  reverter^  which  would 
brinc^  it  to  the  general  fund  ;  but  I  contend,  that  it  vested  absolutely  in 
Nathaniel  Richard,  It  was  held  in  a  case  cited  here  lately  from  the 
year-book,  that  the  vesting  was  not  suspended  till  the  death  of  the  first 
taker,  f  It  [♦]  was  so  held  also  in  Pelnam  v.  Gregory y  5  Brown*s  Par- 
liament Cases,  435. 

Mr.  Scott  (for  other  defendants  in  the  same  interest.) — The  case 
must  be  argued  upon  absurd  principles,  if  it  is  not  allowed  that 
Nathaniel  Richard  took  an  estate-tail ;  for  the  testator  certainly  meant 
he  should  take  as  large  an  interest  as  any  other  son,  and  the  next  eldest 
son  would  take  an  estate  tail.  But  I  argue,  that  Charles  is  not  within 
the  description  of  the  next  eldest  son.  If  the  intermediate  son  had  had 
issue*  the  testator  did  not  mean  to  prefer  Charles  to  that  issue ;  he, 
therefore,  meant  his  next  eldest  son  at  the  time  of  making  the  will.  The 
words  **  heirs  male  of  his  hody^  are  only  descriptive  of  the  quantity  of 
interest  he  was  to  take.  The  whole  is  a  distribution  of  the  same  fund, 
and  is  the  common  case  of  money  given  to  A,  for  life,  remainder  over, 
which  vests  immediately.  Suppose  it  to  have  been  distributable  to  all 
the  sons,  the  interest  would  have  been  vested  :  then  it  must  vest  in  the 
single  object.     Corbet  v.  Palmer^  2  Eq.  Abr.  548. 

The  cause  stood  over  to  the  7th  of  Julj/,  when  it  was  in  the  paper  for 
judgment. 

Lord  Loughborough*  —  A  doubt  has  struck  me.  The  subject  of  the 
bequest  is,  an  annuity  of  SOO/.  per  annum,  given  to  the  wife,  and  after- 
wards to  the  daughters,  and  tnen  that  it  should  be,  and  remain  to  the 
eldest  son.  The  first  question  is,  what  estate  Nathaniel  Richard  took ; 
the  second,  whethler  it  vested  in  the  life  of  the  wife.  But  I  have  a 
doubt,  whether  Nathaniel  Richard  took  any  interest.  Where  a  person, 
if  the  subject  was  land,  would  take  an  estate-tail,  there  he  should  in 
personalty  take  an  absolute  interest ;  but  my  doubt  is,  whether  this  rule 
18  appHcable  to  the  subject  matter.  An  annuity  cannot  be  barred  by 
the  same  means  as  a  real  estate.  No  recovery  can  be  suffered  of  it, 
I}r.  and  Student  Dial.  1 .  c.  30.  (p.  97.)  What  is  the  consequence  ? 
that  you  cannot  entail  an  annuity ;  therefore  you  do  not  reason  aptly  to 
an  annuity  from  another  kind  of  estate.  It  can  only  be  affected  by  a 
feasible  condition.  Then  Nathaniel- Richard  lurner  took  nothing,  for 
nothing  would  have  passed  to  him  but  the  use.  Then  there  is  a  re^ 
verter  in  the  donor,  (Nathaniel  Richard  taking  nothing,)  which  will  be. 
distributable.  But  there  may  be  another  question,  whether  it  may 
not  pass  by  an  executory  devise.  If  it  f  *j  may,  it  would  be  a  con- 
ditional devise  to  Nathaniel  Richard,  with  an  executory  devise  to 
somebody  else,  —  as  for  instance,  to  Charles.  Then  it  would  be  a  ques- 
tion, whether  it  could  be  distributable  during  the  life  of  Charles.  It 
will  be  material  to  consider,  whether  there  be  any  rule  of  law  to  prevent 
its  passing  by  executory  devise;  from  whence  another  question  will 
arise,  whether  the  description  applies  to  Charles.  If  there  can  be  no 
such  executory  devise,  then  it  must  be  a  reverter,  and  part  of  the 
testator's  personal  estate.  There  was  a  case  before  Lord  Northinghm 
(which  bore  two  or  three  arguments)  of  Middleton  Vd  Price.  (2)  It  was 
of  an  annuity  out  of  the  customs  of  the  port  of  Htdl,  granted  in  fee,  and 

f  The  Reporter  presumes  Mr.  X.  meant  37  Hen.  6.  fo.  50.  cited  in  Lord  Hastings  v. 
VaugUiSf  Cro.  Car.  344.  and  lately  in  Foley  v.  BumeU,  anlea,  274.  et  seq. 
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<8)  It  MCflBS  to  have  been  oompromised.     Vide  the  report  in  AmUer,  391*  393. 
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1783.         made  the  subject  of  a  strict  settlement.    The  question  waS|  whether  it 
would  pass  by  a  recovery. 

Mr.  Jackson  (as,  the  reporter  understauds.  Amicus  Curugy)  obsenred, 
that  the.  legidature,  by  the  act  of  4  &  5  W.  considered  a  perpetual 
charge  on  the  public  revenue  as  real  property,  which  it  would  be  now, 
if  the  legislature  had  not  expressly  made  it  personal. 

The  cause  again  stood  over,  and  was  put  in  the  cause  paper  for  the 
first  day  of  causes  in  Michaelmas  term ;  but  came  on  upon  Monday ^  the 
10th  of  November,  when  Mr.  Selvoyn  and  Mr.  Kif^  argued  for  the 
j>laintifis,  the  representatives  of  N.  R^  Turner,  the  eldest  son.  Mr. 
Ambler  for  Mr.  Clyfford,  one  of  the  representatives  of  Nathaniel  Turner, 
the  father ;  and  Mr.  Kenyon  for  other  defendants,  nearly  in  the  same 
interests.  Mr.  Madocks  and  Mr.  Mitford,  for  Charles  ;  and  Mr.  Scott, 
for  other  defendants,  nearly  in  the  interest  of  the  plaintifis. 

For  the  representatives  of  Nathaniel  Richard,  it  was  argued,  that  thb 
was  pure  personal  property,  and  having  been  given  to  him  in  such  a 
manner,  that,  had  it  been  uind,  he  would  have  taken  an  estate-tail,  he 
must  have  taken  an  absolute  estate,  expectant  on  the  death  of  the 
mother,  and  the  provision  for  the  daughters,   which  has  now  taken 
e$ect ;  and  that  having,  by  his  will,  given  his  interest  to  his  l^rothers 
and  sisters,  it  must  now  be  divided  among  them,  and  the  representatives 
of  those  of  them  who  are  dead.    That  it  had  been  contended,  these 
were  several  annuities,  but  there  is  no  room  to  separate  or  distingat^ 
the  one  part  from  another.    That  the  gifl  of  personal  estate  in  taO, 
[  ♦SSI  ]      gave  the  whole  interest,  1  Rolle  Abr.  [*]  611.;  Leventhorpe  v,  Askbie, 
Seale  v.  Scale,  1  Wms.  290. ;  Datu  v.  Pitt,   (Earl  of  Chatham  y.  TothU, 
6>  Brown's^  Parliament  Cases,  450.)  was  expressly  the  same  limitatiim ; 
there  the^  first  taker  disposing  of  her  whole  estate,  disposed  of  this 
interest.     The  gentlemen  on  the  other  side  have  likened  thiK  to  a  fee- 
simple-conditional  at  common  law;  the  only  cases  of  fee-simples-CMm- 
ditional)  are  those  of  estates  pur  auter  vie,  and  of  inheritable  estates. 
In  case  of  estates  j9ur  auter  vie,  the  first  taker  may  dispose  of  them  by 
simple  alienation,  though  he  has  not  had  issue.     In  personal  chattels, 
he  need  neither  have  issue,  nor  alienate ;  it  is  absolutely  vested  in  him 
^  once.  Finch  v.  Tucker,  2  Vern.  184.     It  has  also  been  said,  if  it  is  not 
good  in  these  views,  that  it  may  be  so  by  way  of  executory  devise ; 
but  here  the  limitation  is,  in  case  there  shall  be  no  heir-male,  not 
upon  a  dying  without  issue  living  at  the  death.     It  is  after  a  clear 
estate-tail. 

In  behalf  of  the  representatives  of  the  father. — It  is  a  mistake,  to 
say  that  the  10,000/.  SinUh  Sea  annuity,  or  any  money,  is  the  subject  of 
d^ate  in  this  cause ;  the  questions  relate  to  an  annuity  of  SOOL  a  year. 
The  10,000/.  South  Sea  annuity,  is  only  a  security  for  payment  of  it,  the 
usual  and  proper  caution  of  the  court  to  require  sufficient  of  the  effects 
to  be  set  apart  to  answer  such  demands,  dt  is  more  or  less,  according 
to  the  interest  the  fund  produces :  7500/.  stock  was  at  first  set  apart, 
and  afterwards  increased  to  10,000/.  stock.  The  subject  matter  being 
clearly  an  annuity,  the  next  step  is  to  see  what  sort  of  an  annuity  it  is ; 
and  from  thence  judge  of  its  continuance,  whether  it  now  is,  or  when  it 
will  be,  at  an  end.  It  is  not  an  ancient  annuity,  in  esse,  at  the  time  of 
.  the  devise  —  not  perpetual -— not  issuing  out  of  lands;  but  jsam^ne 
personal  annuity,  created  de  novo  by  the  will— > to  have  a  limited  duration, 
that  is,  as  lon^  as  there  shall  be  heirs-male  of  the  body  of  the  donees. 
When  they  fad,  the  annuity  ceases ;  and  the  South  Sea  annuities  be- 
come discluurged  from  it,  and  are  instantly  distributable,  as  to  much  of 
the  residue  of  Nathaniel  Turner's  estate,  which  was  locked  up  as  long 
as  the  annuity  continued.  It  is  not  like  a  mere  personal  thing,  as 
money;  wUcb>  being  given  tp  one  and  the  heirsj  or  Iieir8*niale»  of  his 
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body,  passes  the  absolute  interest  in  it  to  him,  and  any  limitation  over 
18  void ;  but  it  has  a  peculiar  property,  a  descendible  quality,  and  will 
pass  from  heir  male  to  heir  male  ad  infinituniy  unless  a  certain  event 
happens,  and  an  act  is  done,  by  which  its  progress  is  stopt ;  and  the 
whole  interest,  as  long  as  the  annuity  lasts,  [*]  becomes  the  property  of 
one  person,  that  is,  the  having  issue-male  and  alienation.  It  differs 
from  a  rent-charge;  it  cannot  be  limited  over,  after  a  limitation  to  one 
and  the  heirs,  or  heirs-male,  of  his  body  as  a  rent-charge  may ;  it  is  not 
the  subject  of  a  recovery  or  fine  ;  is  not  within  the  statute  de  donis,  but 
remains  as  it  did  at  common  law,  before  that  statute.  This  kind  of 
property  is,  in  general,  called  a  fee-simple-conditional,  —  properly  so, 
as  to  rent-charge,  —  not  so,  as  to  a  mere  personal  annuity,  but  which  is 
the  same  thine,  by  performing  the  condition  and  alienation,  the  person 
acquires  the  whole  interest.  In  case  of  a  rent-charge,  with  a  limited 
duration  to  A,  and  the  heirs,  or  heirs-male,  of  his  body,  ho.  may  gain  a 
fee;  but  it  is  a  base-fee,  determinable  when  the  heirs,  or  heirs-male  of  the 
body  fail.  In  case  of  a  personal  annuity,  he  may  acquire  the  whole 
inierest  as  long  as  the  annuity  lasts,  but  nothing  beyond  it,  for  no 
more  is  granted.  In  Chaplin  v.  Chajpliriy  S  Wms.  229.,  a  widow  was  held 
not  entiUed  to  dower,  wnere  the  rent-charge  determined  on  the  death 
of  her  husband  without  issue-male  ;  for  there  was  nothing  out  of  which 
she  could  have  it,  the  grant  being  at  an  end  :  and  it  was  particularly 
hard,  because  the  rent-charge  was  given  over  in  fee  ;  but  the  person  to 
whom  it  was  given  over,  being  owner  of  the  land,  the  fee  of  the  rent- 
eharge  was  merged  in  law.  Weeks  v;  Peachy  2Lutw.  1218.,  in  avowry  for 
rent,  was  the  case  of  a  rent-charge.  There  were  two  questions.  1st. 
Whether  a  rent-charge  could  be  limited  over  after  an  estate-tail,  and 
held  it  might,  being  within  the  statute  de  donisy  as  issuing  out  of  land. 
2d.  Whether  it  was  necessary  to  name  the  mntee,  or  sufficient  to  aver 
that  the  grantee,  or  his  heir-male,  was  existmg  to  shew  that  the  grant  was 
not  expired.  This  brings  it  to  the  true  question  between  the  parties;  the 
widow  being  dead,  and  the  portions  for  the  daughters  Ueing  satisfied. 
I  St.  As  to  the  claim  of  the  executors  and  legatees  of  Nathaniel  Richard* 
They  cannot  be  intitled,  for  he  never  performed  the  condition ;  he  died 
without  issue,  and  therefore  had  no  power  of  alienation.  2d.  As  to  the 
claim  of  Charles^  two  answers  are  to  be  given  to  it.  1st.  He  is  not 
the  person  described ;  he  was  not  the  next  eldest  son.  It  is  not  suf- 
ficient to  say  he  was  so  at  the  death  of  the  mother :  to  entitle  him,  he 
must  be  so  at  the  death  of  the  father.  Suppose  Richard,  John,  or  fVil^ 
liam,  had  left  issue-male,  they  would  have  taken,  and  not  [*]  Charles* 
—  2d.  If  he  does  answer  that  description,  yet  he  cannot  take,  the 
limitation  over  to  him  being  void ;  not  because  it  is  a  limitation  over  of 
a  mere  personal  thing,  but  because,  after  a  grant  of  such  an  annuity  to 
one  and  his  heirs-male,  the  donor  has  nothing  left  but  a  possibiJity, 
and  that  is  not  grantable  by  a  private  person,  tnough  it  is  by  the  King, 
and  so  considered  by  Lord  Hardmcke  in  the  case  of  Lord  Stqffbrdv. 
BucUetfj  2  Vesey,  170.  Before  the  statute  de  donis,  a  rent-charge 
could  not  be  limited  over  after  an  estate-tail.  Plowden,  Com.  S5.  And 
it  was  not  settled  that  it  could,  till  the  case  of  Weeks  v.  Peach.  In  an- 
swer to  the  argument,  that  the  limitation  to  the  next  heir-male  is  an 
executory  devise.  1st.  It  is  a  remainder,  and  not  an  executory  devise, 
Smith  V.  Famahy^  Cart.  52.  An  executory  devise  is  the  taking  of 
Bomething  in  a  particular  event  out  of  an  estate  in  fee,  Pells  v.  Browt. 
Cro.  Jac.  590.  2d.  If  it  is  an  executory  devise,  it  is  too  remote, 
Neither  of  those  claims  being  founded,  it  follows  that  the  residuary 
legatees  in  Nathaniel  Turner's  will  are  intitled  to  have  the  10^000?. 
South'sea  annuity  distributed,  as  being  now  discharged  of  the  annuity 
of  SOM.  which  is  at  an  end;  for  securing  of  which  only,  they  have  been 
locked  up,  or  would  have  been  distributed  long  ago. 
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For  Charles. — It  was  argued,  that  at  tlie  death  of  the  mother  there 
was  nobody  but 'himself  to  take  by  the  description.     Admitting  that  it 
is  a  personal  property  of  a  peculiar  species,  which  will  be  inheritable, 
and  Ro  to  the  heir,  not  the   executor ;  and  that  it  may  be  so  limited, 
that  It  will  be  governed  by  the  rules  of  a  fee-sirople-conditlonal,  at 
common  law,  that  when  the  party  has  issue,  he  may  aliene  :  if  he  does 
not  aliene,  it  remains  his  as  long  as  there  is  issue:  if  he  does,  he  may' 
defeat  the  reverter.    Here  the  reverter  could  not  take  place,  because 
there  is  a  person  to  take  within  the  description ;  the  other  sons  being 
dead,  Charles  now  takes  as  the  first  taker.     If  it  cannot  be  limited  over 
after  an  estate- tail,  still  it  is  capable  of  being  so  limited,  that  if  the  first 
person  never  came  into  possession,  another  person  may  take.     The 
intent  was,  that,  when  the  mother  died,  and  the  other  purposes  were 
answered,  the  son  who  should  then  be  eldest  should  take ;  (and  this 
remainder  cannot  be  too  remote,  for  that  which  the  testator  looked  at 
was,  whether  [*]  Nathaniel  Richard  had,  or  had  not,  issue) ;  so  that 
Charles  now  takes  it  as  a  fee-simple-conditional  at  common  law  ;  if  he 
has  issue-male,  he  will  have  performed  the  condition ;  if  not,  it  will 
revert  to  the  donor.     The  words,  next  eldest  son,  under  which  Charla 
claims,  could  not  apply  to  the  second  or  third  sons  in  being  at  the  time 
of  the  will,  for,  as  they  were  born,   the  testator  might  have  described 
them;  he  therefore  meant  the  next  eldest  son  at  the  time  it  should  vest. 

The  next  day,  November  11th,  Lord  Loughborough  pronounced  the 
judgment  of  the  court.  There  are  three  sets  of  cmimants,  the  repre- 
sentatives of  Nathaniel  Richard  Turner  claim  what  is  given  by  the  will, 
or  what  comes  instead  of  it,  as  personal  property  limited  to  him  and  the 
heirs  of  his  body,  which  being  an  estate-tail  in  land,  they  say  gives  him 
the  personalty  absolutely.  Charles  insists  the  annuity  is  still  a  subsisting 
charge,  to  wnich  he  is  entitled,  at  least  for  life,  and  if  he  has  a  son,  that 
that  event  will  make  it  his  own.  The  other  claimants  are  the  repre- 
sentatives of  the  father,  contending,  that  the  annuity  is  at  an  end,  and 
they  are  entitled  to  it  as  part  of  the  residue.  It  has  been  very  fully 
argued,  and  the  first  thing  to  be  considered,  is,  what  is  the  subject- 
matter  ?  Not  the  South  Sea  annuities,  which  never  were  the  testator's 
property,  but  were  purchased  by  the  court  as  a  security  merelv.  Mr. 
Ambler  contends  clearly  and  justly,  that  it  is  not  a  gross  sum  of^^money, 
or  an  aliquot  part  of  the  testator's  property,  but  a  mere  annuity.  (3) 
Cases  of  this  kind  do  not  happen  often ;  but  tlie  law  is  clear  as  to  this 
sort  of  property.  It  has  been  a  little  argued,  that  this  must  always  be 
considered  as  personal  property ;  but  this  is  not  so,  for,  from  the  ear- 
liest period  of  the  law,  this  species  of  property  has  been  as  clearly 
distinguished  as  either  real  or  personal  estate.  Fitzherbert,  tit.  Annuity^ 
has  defined  it,  —  that  it  either  proceeds  from  the  lands  or  the  coffers  of 
another.  His  definition  is  mostly  copied  (though  with  additions)  from 
Co.  Lit.  144.  b.  Where  it  is  charged  upon  land,  it  may  be  real  or  per- 
sonal at  the  election  of  the  holder :  he  may  proceed  against  the  land,  or 
against  the  person.  If  it  is  out  of  the  coffers,  it  is  personal  only  as  to 
tne  remedy ;  but  the  prq)erty  itself  is.  real  as  to  its  descent  to  Uie  heir. 
In  Buckley  v.  Lord  Stafford^  it  is  said,  that  where  there  is  a  rent- 
charge,  and  out  of  it  a  new  rent  created,  it  will  be  a  mere  annuity,  and 
will  not  charge  the  land,  but  the  [^]  person  only.  An  annuity  then, 
when  granted  with  words  of  inheritance,  is  descendible ;  but  as  to  its 
security,  is  personal  only :  it  may  be  granted  in  fee ;  of  course,  it  may 
as  a  qualified  or  conditional  fee.  But  it  cannot  be  entailed,  Co.  Lit.  20. 
mnd  consequently  there  can  be  no  remainder  of  it,  for  there  cieui  be  no 
remainder  of  property  which  is  not  within  the  statute  de  danis.  Weeks  v. 


(3)  See  in  E.  StaJjML  ▼.  JJtccAAfy,  2  Vcfc  177. 181,  &c* 


Teachi 


IN  THE  Court  of  CuANq£av. 


a^ 


Peach  (4)y  where  it  was  held,  contrary  to  an  old  opinion,   that  ther^ 
might  be  a  remainder  of  a  rent-charge,  [afler  an  estate-tail]  ;  but  for 
a  reason  which  shews  that  there  could  not  of  an  annuity.    It  is  argued, 
that,  as  there  could  not  be  a  remainder,  there  could  not  be  a  limitation 
by  way  of  executory  devise.     I  cannot  sec  the  reason  of  this,  provided 
the  executory  devise  was  within  the  common  rules  of  executory  devises. 
If  the  objection,  that  there  is  only  a  possibility,   which   cannot  be 
granted,  prevail,  there  is  no  reason  why  a  like  annuity  (for  there  is  no 
necessity  that  it  should  be  the  same)  should  not  be  raised ;  but  it  will, 
from  what  I  shall  observe  in  the  sequel,  be  unnecessary  to  determine  thi^. 
Another  character  of  this  kind  of  property  is,  that  an  annuity  must  not 
tend  to  a  perpetuity,  for  a  fee-simple  conditional  must  end,  or  become 
absolute,  m  Uie  life  of  a  particular  person.    We  are  all  of  opinion,  that 
there  is  no  ground  for  the  claim  of  Charles.    If  it  could  take  place  by 
way  of  executory  devise,  I  think  it  would  be  too  remote.    The  words, 
next  eldest  son,  cannot  apply  to  Charles,  who  was  the  fourth  son.    It 
could  not  be  intended  he  should  take  if  ^  either  the  second  or  third  son 
had  lefl  issue,  yet  Charles  would  then  have  borne  the  description  of 
next  eldest  son  (at  the  death  of  the  wife) ;  therefore  it  must  have  meant 
the  next  brother  to  Nathaniel- Richard.     The  argument  for  the  repre- 
sentatives of  Nathaniel'Richard  is  equally  excluded,  as  turning  on  the 
nature  of  the  property  being  personalty  only.    The  nature  of  the  case 
being  such,  there  is  nobody  now  who  can  bring  a  writ  of  annuity  ;  the 
purposes  of  the  ainnuity  being  at  an  end,  the  annuity  itself  is  so  too,  and 
the  10,000/.  must  return  to  the  fund  to  which  it  belongs,  the  residuary 
estate  o£  Nathaniel  Turner  the  father. 

Decreed  it  therefore  to  be  divided  into  ten  parts  to  the  surviying 
children  of  Nathaniel  Turner,  and  the  representatives  of  those  who  are 
dead. 

(4)  2  Salt.  577.  1  Ld.  R»ym.  679.  and  Lutw..';84. 


1783. 


TlIRNXR 
against  . 


[•]  DixoN  against  Saville  and  others. 

(No  entry.) 

¥>  ILL  filed  by  the  plaintiff,  widow  of  Abraham  Dixon,  praying,  that 
-"^  her  right  of  dower  might  be  declared,  and  that  she  might  be  paid 
one-third  of  the  rents  and  profits  of  the  estate  in  question,  or  her  dower 
be  set  out.  The  bill  stated  that  Dixon,  the  husband,  died  seised  in 
fee  of  the  premises,  and  devised  the  same  to  Arthur  Onsloto,  the 
infant  defendant,  in  fee;  that  he  made  no  provision  for  the  plaintiff 
his  widow.  -^  The  defendants,  in  their  answers,  set  forth,  that  the 
estate  was,  prior  to  the  marriage,  and  still  continues  in  mortgage  in  fee 
to  the  defendant  Holford;  and  that,  therefore,  the  plaintiff  has  no  right 
to  dower. 

Mr.  Arden,  Mr.  Hardinge,  and  Mr.  Broxvn  (for  the  plaintiff.)  —  The 
estate  of  the  husband  was  covered  by  a  mortgage  in  fee,  before  the 
marriage.  —  The  husband  thouffht  this  circumstance  would  not  deprive 
the  plaintiff  of  the  right  of  a  wife,  and  has  therefore  only  given  her,  by 
his  will,  his  carriage  and  horses.  Although  the  current  of  opinion  has 
been  against  the  claim,  there  has  been  no  determination  that  a  wife  shall 
not  have  dower  of  an  equity  of  redemption.  As  to  a  trust-term,  — r  in 
lady  Williams  v.  Sir  Bouchter  Wray,  1  Wms.  137.  Lord  Keeper  Wr^hl 
refused  to  aid  the  dowress,  by  removing  the  trust-term  out  of  her  way ; 

Vol..  ^  ^  %'  but 


Lordf  Commis^ 
■ionera.  Lord 
Loughborough, 
Jtthiurtt,  Ho- 
iham. 

A  widow  is  not 
dowableof  tn 
equity  of  r»- 
donption. 

[♦326] 
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178S.  but  hifl  decree  was  reversed  by  Lord  Harcouri.  In  Lady  Radnor  f, 
Vnndebendy^  Shower's  Parlt.  Cases,  69.  Vandebendy  was  a  purchaser; 
ami,  on  that  ground,  might  defend  himself  against  the  widow  s  right  of 
dower.  (1)  Equity  ^oes  so  far  as  to  remove  legal  obstacles  oiitofthe 
way ;  but  the  claim  is  of  so  precarious  a  nature,  that  a  purchaser  shall 
not  have  a  term  taken  from  him.  But  there  is  a  great  opinion  in  oar 
favour,  not  shaken  yet  by  any  determination,  Banks  v.  SutUm^  2  WmB.700L 
where  two  points  were  made,  first,  as  to  the  trust-term ;  second,  as  to 
the  equity  of  redemption:  this  latter  has  never  been  overturned;  al- 
though the  former,  of  the  difference  between  a  trust  descended,  and  a 
trust  created,  has  in  the  Attorney  General  v.  Scatty  Forrester,  188.  A 
mortgage  in  fee  is,  in  equity,  considered  as  nothing  more  than  a  pledge; 
and  shall  only  be  liable  to  the  burthen  of  the  mortgage-money.  In 
all  other  respects,  the  [*]  mortgagor  has  the  same  proper^  as  liefoie; 
so,  in  die  case  of  a  revocation  of  a  will,  the  mortnige  is  only  a  revocation 
pro  tantOy  Lord  Lincoln  v.  RoU^  Shower's  Parlt.  Cases,  154*  because  it  ii 
only  a  pledge.  It  would  be  strange  the  doctrine  should  be  different  ai 
to  dower.  Sir  Joseph  JekyU  thought  it  was  not.  In  Godmn  v.  IFiPV> 
fiiore,  2  Atk.  525*  the  other  point  only  is  determined.  The  Attorney 
General  y.  Scott  is  said  to  have  exploded  Banks  v.  Sutton  ;  but,  theie^  it 
was  a  trust-estate  before  the  marriage.  In  Fletcher  v.  RMmon^  the  csie 
cited  there,  the  man  had  done  every  thing  that  he  could  to  obtain  the 
le^  estate.  Lord  Hardtvicke^s  opinion  was  against  Sir  Joseph  Jdaft^ 
upon  trust-estates,  but  not  upon  an  equity  of  redemption.  In  Canins 
V.  Scarfbf  1  Atk.  608.  he  held  that,  on  a  mortgage  in  fee»  previous  to  the 
marriage,  the  husband  was  entitled  to  the  tenancy  by  the  courtesy.  In 
that  case  Penville  v.  Luscombe  is  cited,  as  determined  by  Sir  Jaepk 
Jekyttf  that  there  could  be  no  possessiojratris  of  an  equity  of  redemp- 
tion ;  and  it  is  also  said  that,  in  the  case  of  ReynMs  v.  Mesmii 
11th  Marchy  1780,  Sir  Joseph  JekyU  determined  that  there  could  not  oe 
dower  of  an  equity  of  redemption,  and  that  the  same  was  determined  in 
Robinson  v.  Tonguef^MichaelmaSy  1780,  by  Lord  Chancellor  Ka^» 
The  case  of  Reynolds  v.  Messing^  or  Reynolds  v.  White  (as  it  stands  in 
the  Register's  book)  is  misrepresented,  and  does  not  warrant  the  point 
said  to  be  determined  by  it. 

Mr.  Kenyon  and  Mr.  Graham  (for  the  defendants.)  —  It  is  redted  as 
the  law  of  the  land,  in  the  preamble  to  the  statute  of  uses,  that  one  of 
the  evils  of  uses  was,  that  they  prevented  dower.  We  are  called  upon 
to  shew  a  difference  between  a  mortgage  in  fee,  and  mortgage  for  yean* 
In  the  latter  case,  the  writ  of  dower  lies ;  only  the  judgment  is  with  a 
cesset  executio  during  the  term :  in  the  other,  no  writ  of  dower  lies  at  all 
-»  Dower  bein^  a  leeal  demand,  the  widow  can  have  no  right  to  have  it 
assigned  in  equity.  The  attempt  to  argue  this  case,  is  to  remove  land- 
marks. 

Lord  Loughborough.  -^  The  argument  in  the  cases  cited  has  generaDy 

spnm^  from  compassion.  — ^  The  case  of  an  estate  by  the  courtesy  in  a 

[  *SS8  2     trust,  IS  the  anomalous  case,  not  the  rule  that  the  wi^  [^]  shall  not  hare 

dower.    I  confess  I  think  it  so  much  settled,  that  it  would  be  wrong  to 

discuss  it  much. 

Hotham  '  f  ^^^  Commissioners,  of  the  same  opinion. 

Bill  dismissed,  but  without  costs,  the  defendants  not  praying  tbein. 

t  This  point  does  not  appear  in  any  of  the  reports  of  tbu 

(1)  So  also  SuMnnock  t.  Li(foTd,  AmbL  6.    But  see  Maundrdi  v.  MawndnU,  7  V» 
567.  and  10  Vea.  246.  et  $eq.  ;  firom  whence  it  is  settled^  that  a  purchaser,  to  avail  !■»• 
^  aatfoTanottMandinglenB^muttbacvepvociatdanaaBigmneiitof  it»ar»dtclarrtm 

inttt,  or  ha?e  obtained  possession  of  tha  deed  which  created  it.    See  also  Suate  «> 
Vend.  &  Purch.  J77,  378,  379^  &C.  (5th  eSSt.) 
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BowRER  and  others,  next  of  Kin  of  Frances  Bayley,  Widow,        j^^  Q^^f^^ffn^ 

Plaint jfis.    1783,  before 
Lord  Thurioip, 

Hunter  and  Eaton,  Executors  of  the  said  Frances  Bayley*s  inCoaruMich. 
Will, Defendants.   i783.    Lord. 

Comnussioncrsy 

(Reg.  Lib.  178S.  A.  fol.  40.)  l^kf^t" 

kurti,  Hoiham* 

TpRANCES  Barfieyy  being  possessed  of  a  considerable  personal  estate.    Unequal  lega- 

^IfiX  January^  1777,  made  her  will,  containing,  int*  at.  the  following   cies  given  to 
Words:   "And  as  to  that  temporal  estate,  wherewith  it  hath  pleased  ^®^J^*^*****'*' 
"  Grod  to  bless  me,  I  give  and  dispose  thereof  in  manner  following."  Mmes,  th^ 

She  then  gave  to  Thomas  Vickars  Hunter,  Gent,  (one  of  defendants)  the  sh^u  neveith». 
«um  of  9001.  —  and  after  a  great  many  legacies  to  a  variety  of  persons,  less  take  the 
among  whom  were  some  of  (but  not  all)  the  plaintiffs,  the  next  of  residue,  (i) 
kin^  she  gave  to  the  Rev.  James  Eaton  (the  other  defendant)  the  sum  of 
50^  and,  afler  some  charitable  legacies,  she  appointed  Thomas  Vickars 
Hunter  and  James  Eaton,  executors,  but  made  no  disposition  of  the 
residue.  And  the  executors  having  proved  the  will,  the  plaintiffs  filed 
this  bill  for  an  account  of  the  residue  of  the  testatrix's  estate,  and  pray- 
ing that,  the  executors  having  legacies,  it  might  be  distributed.  The 
defendants  admitted  assets  more  than  sufficient  to  pay  debts,  legacies, 
tod  funeral  expences ;  but  insisted  that  they  had  a  rignt  to  her  personal 
estate,  there  being  nothing  inconsistent  with  such  right  in  the  will, 
of  indicative  of  a  contrary  intention;  the  legacies  not  being  given 
to  them  as  executors,  but  by  their  proper  names,  and  there  being 
a  great  inequality  between  them,  by  which  the  testatrix  shewed  she 
meant  to  dispose  of  the  whole,  and  not  to  die  intestate  as  to  any 
part  thereof. 

Heard  9Sih  Januarvy  1783. 

[♦]  Mr.  Attorney  General,  and  Mr.  Hollist  (for  the  plaintiffs)  cited       [  ♦329  ] 
Brasbridge  v.  Woodrqffi,  2  Atk.  68. ;  and  Andrew  v.  Clarke,  2  Ves.  162. 
That  since  the  case  of  Foster  v.  Munt  (1  Vern.  473.),  where  a  legacy 
is  given  to  the  executor,  he  shall  not  have  the  residue ;  and  that  it  is  so, 
notwithstanding  the  legacy  is  not  expressly  given  for  care  and  pains. 

Lord  Chancellor.  —  The  simple  question  is,  whether  the  giving  legacies 
tb  the  executors  will  turn  them  into  trustees ;  though  the  legacies,  neing 
tmequal,  will  point  out  a  different  view,  and  they  will  take  differently,  as 
th^  residue  wdl  go  to  them  jointly. 

Mr.  Solicitor  General  (for  defendants),  to  shew  that  they  were  not 
exdoded  by  these  legacies,  cited  Newstead  v.  Johnston,  2  Atk.  45. 
Bnd  a  case  in  4  Brown's  Parlt.  Cases,  1.  where  one  executor  has  a 
legacy,  the  other  none,  neither  is  barred  from  taking  the  residue, 
though  they  will,  by  taking  equal  legacies.  Unless  it  appears  that  the 
testator  has  given  a  specific  legacy,  and  meant  no  more,  the  rule  of  law 
must  prevail. 

Mr.  Balguy  (on  the  same  side)  cited  Latvson  v.  Lawson,  in  the  House 
of  Lords,  28Ui  April,  1777,  7  Brown's  Parlt.  Cases,  511.  in  which  Lord 
Mansfield  said,  that  when  the  legacies  to  the  executors  are  consistent 
with  taking  the  residue,  there  is  no  implication  to  exclude  them  — 
Lady  Granville  v.  the  Duchess  of  Beaufort ^  1  Brown,  Parlt.  Ca.  305« 

(1)  See  the  observations  and  references  in  note  (2)  to  Martin  t.  Rebow,  anteth  154. 
the  judgment  in  Clennd  v.  LewlhwaUe,  2  Ves.  jun.  471,  &c.  and  Mr.  Cox*s  clabohrt* 
note  to  Farrington  ▼.  ITnightleyr  1  P.  W.  550.  with  OUver  ▼.  Frewen,  post.  590. 

S  2  Blinkhom 
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against 
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Blinkhorn  v.  Feast,  2  Ves.  27.     The  same  principle  applies  in  the  pre- 
sent case. 

Mr.  Attorney  General  (in  reply)  said,  —  Those  cases  were  exceptions 
from  tlie  general  rule.  —  That  a  wife  shall  take  beneficially,  notwith- 
standing her  legacy.  —  So  in  the  case  of  infants  and  specific  legatees ; 
but  this  case  was  within  the  rule  itself. 

Lord  Chancellor.  —  I  confess  it  struck  me,  at  first,  that  the  general 
rule  did  apply  to  this  case,  but  I,  now,  think  rather  otherwise.— The 
first  consideration  is  to  make  the  rule  systematical,  to  consider  whidi 
way  the  presumption  leans.     The  fundamental  presumption  which  the 
law  makes,  is,  that  the  appointment  of  executors  is  a  gift  to  them  of  what 
is  undisposed  of.  —  It  must  be  considered  abstractedly  from  any  thing 
interposed;  therefore,  but  little  can  be  rested  upon  the  introauctory 
wordjB.  —  It  rather  turns  on  the  general  doctrine.  —  Where  the  executor 
loses  the  surplus,  it  is,  because  he  is  turned  into  a  trustee.  —  [*]  Here 
the  intention  is  declared  in  more  slender  words  than  in  any  of  the  other 
cases.    When  the  testator  gives  the  executor  part  by  express  words, 
and  in  the  same  manner  as  he  appoints  him  executor,  it  shews  his  intent 
to  be  different  from  that  expressed  by  the  fact  of  making^  him  executor. 
—  In  order  to  make  a  gifl  of  part  a  bar  to  taking  the  residue,  the  gene- 
ral gift  must  make  the  intent  as  clear  as  the  other  intention  is  from 
making  him  executor ;  where  it  will  bear  another  intent,  it  will  not  bar 
him  from  taking  the  residue.    The  fundamental  distinction  is  established, 
by  laying  it  down  that  the  rule,  that  the  executor  shall  take  the  residue^ 
must  prevail,  unless  there  is  an  irresistible  (2)  inference  to  the  con- 
trary. (3)     Is  the  gifl  of  unequal  legacies  purely  the  gift  of  part,  in  the 
same  manner  that  they  are  appointed  executors ;  and  is  it  impossible  to 
assign  any  other  purpose  for  such  a  gift,  than  that  of  barring  the  residue? 
If  the  gift  of  the  legacy  is  qualified,  it  is  sufficient  to  prevent  its  barring 
the  residue,  or  it  may  be  given  for  a  different  purpose.     The  gift  of  un- 
equal legacies  may  have  a  different  ground  from  the  gift  of  the  whole :  it 
may  in  many  events  be  different ; — for  instance,  if  100/.  be  given  to  one, 
and  50/.  to  the  other,  it  may  be  different,  in  case  of  -deficiency,  from 
ffiving  the  one  50/.  the  other  nothing.    The  implication  is,  that  he  must 
nave  had  a  different  intent,  and  that  must  rebut  the  equity ;  therefore 
the  bill  must  be  dismissed,  and  the  rather  on  account  that  the  decree  of 
the  Master  of  the  Rolls  (in  Brashridge  v.  Woodrqffe)  goes  to  the  point. 

Bill  dismissed. 

Upon  a  rehearing,  the  cause  was  re-argued  very  fully,  and  all  the  au- 
thorities in  the  books  gone  through  ;  but  as  they  are  all  cited  or  referred 
to  in  Lord  Loughborough* %  argument,  it  is  unnecessary  to  repeat  them 
here. 

Lord  Loughborough  delivered  the  opinion  of  the  Court.  —  All  that  is 
material  to  state  of  the  will  of  the  testatrix  is,  that  it  contains  a 
great  many  legacies  to  persons,  several  of  whom  are  her  next  of  kin ; 
among  the  other  legatees  are  Hunter  and  Eaton^  who  are  afterwards 
appointed  executors.  The  bill  is  filed  by  the  next  of  kin  for  the  sur- 
plus. The  executors  contend,  that  there  is  nothing  in  the  will  to  pre- 
vent their  taking  it,  they  having  unequal  legacies,  wnich  amounts  to  the 
same  as  if  there  was  a  legacy  only  to  one  of  them.  This  is  a  rehearing 
from  a  decree  of  Lord  Tnunotv\  who  held  the  executors  to  be  entitled 

(2)  This  is  incorrect.  The  presumption  must  be  *«  a  strong  and  violent  one,**  as  k 
stated  in  many  o^  the  cases.  Sec  j>er  M.  IL  in  Clennell  v.  Letrthwaite,  2  Ves.  jun.  471, 
Sec  Langham  v.  Sanfnrdy  2  Merivale,  6. 16,  &c.  &c. 

p)  See  {inter  alia)  j)er  Lord  Eldon  C.  in  Langham  ▼.  Sanfiml,  2  Merivale,  16,  17,  Ac. 
ana  the  references  in  the  note  to  Martin  v.  JieboWf  antea,  154. 
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[*]  to  the  surplus*  In  stating  the  opinion  of  the  Court,  which  ib  in 
affirmance  of  Lord  ThurUnis^  decree,  I  shall  state  very  genefrally  the 
grounds  on  which  it  seems  to  rest.  By  law  the  executor  takes  the 
whole.  This  is  the  common  opinion  of  the  world,  but  however  that  may 
be,  it  is  certainly  the  legal  meaning,  that  where  the  law  casts  the  pro- 
perty, there  ought  to  be  something  certain  to  take  it  away.  That  there 
may  be  circumstances  to  turn  the  executor  into  a  trustee,  appears  from 
the  subsequent  cases.  Foster  v.  Munt,  1  Vern.  478.  Pring  v.  Prinz, 
2  Vern.  99.  Cordel  v.  Noden,  2  Vern.  14-8.  were  all  decrees  that  the 
executors  should  be  trustees  for  the  next  of  kin,  without  any  expression 
of  a  trust.  In  all  of  them,  the  executors  had  legacies,  but  the  question 
did  not  turn  upon  the  legacies  alone,  but  upon  express  words,  to  shew 
they  were  only  to  have  the  office,  not  to  tSLxe  the  surplus.  (4)  The  le'- 
gacies  were  for  care  and  pains  which  the  testator  intended  should'  bo 
repaid.  Cordel  v.  Noden  was  particular,  for  the  decree  was  for  the  per- 
sons who  claimed  under  the  will.  —  Thus  it  stood  in  1690,  but  the  point 
soon  proceeded  further,  for  in  Petit  v.  Smith ,  1  Wms.  7.  (5)  and  in  Lord 
BristotB  Case,  2  Vern.  645.  —  (see  3  Wm&i,  194.  note)  —  it  was  so  held 
upon  the  legacy  alone,  upon  the  idea  that  the  gift  of  a  part  excludes 
that  of  the  whole,  and,  from  that  time,  this  has  been  treated  as  settled, 
insomuch  that  upon  a  doubted  case,  Mr.  Vernon,  an  old  practitioner, 
said  he  considered  it  as  a  settled  point.  This  is  an  established  rule,  but 
must  not  be  considered  as  invariable.  Several  exceptions  have  been 
taken  to  it.  1st.  Where  the  gift  to  the  executor  was  only  an  ex- 
ception out  of  another  legacy,  as  in  the  cases  of  Griffith'  v.  Rogers,  Pre. 
Ch.231.  and  Lady  Granville  v.  the  Duchess  o^ Beaufort,  1  Wms.  114. 
—  Where  there  has  been  a  specific  instead  of  a  pecuniary  legacy,  a  dis- 
tinction has  been  attempted  to  be  taken,  Southcot  v.  Watson,  3  Atk.226. 
but  I  cannot  find  that  it  has  prevailed. —  Another  distinction  is  as  to  the 
quality  of  the  gift,  as  in  BaU  v.  Smith,  2  Vern.  675.  where  the  specific 
tiling  given  had  belonged  to  the  wife,  before  the  marriage ;  and  in  the 
late  case  of  Lawson  v.  Latvson,  H.  L.  28th  of  April,  1777  (6),  where  it 
was  of  a  chose  in  action,  which  was  hers,   and  never  had  been  reduced 

into  possession.  (7) Another  distinction  has  been  made  upon  the 

condition  of  the  legatee,  as  where  the  executor  was  the  wife,  or  near 
relation  of  the  testator,  and  the  next  of  kin  remote ;  but  that  distinction, 
though  it  has  prevailed  in  some  [*]  cases,  has,  in  others,  been  over- 
ruled, 1  Wms.  549.  552.  f  —  Another  where  there  has  been  a  legacy  to 
the  executor,  and  also  to  the  next  of  kin  ;  that  succeeded  in  one  case. 
Attorney  General  v.  Hooker,  2  Wms.  338.  but  has  since  been  denied. 
Davers  v.  Davers,  8  Wms.  40.  and  Andretv  v.  Clarke,  2  Vesey,  162.  — 
Another  difference  has  been  'taken  where  there  were  two  or  more  exe. 
cutors,  and  a  legacy  given  to  the  one,  but  nothing  to  the  other,  Bttffar 
V.  Bradford,  2  Atk.  220.  There  the  intent  has  been  apparent  to  prefer 
the  one  to  the  other,  and,  there  being  no  presumption  in  favour  of  the 
next  of  kin  as  to  the  one,  there  has  been  held  to  be  none  as  to  the  other. 
From  all  these  various  distinctions,  a  general  conclusion  has,  in  late 
times,  been  laid  down,  that  where  the  legacy  is  consistent  with  the  intent 
of  the  executor's  taking  the  whole,  it  shall  not  exclude  him  from  it. . 

f  See  also  Martin  v.  Rebow,  May  7»  1782,  afitCt  154. 


(4)  See  note  ^4)  to  Martin  v.,  Rebotv,  OTitea,  154. 

(5)  -      --     '     ■ 


See  Mr.  Cox*s  notes,  UmL  and  1  vol.  550.  et  wU  2  Ves.  jam  472,  &c.- 
(6)  4  Bro.  P.  C.  21.  octavo  edit,  and  7  voL  511.  folio  edit. 

J7)  It  was  not  exactly  a  chose  in  action.   The  sum  was  300^.,  which  Mn.  X.*a  hustend 
i  reoeiTed  as  part  of  her  fortune,  and  which  was  lent  out  on  bond  at  the  dlite  of  the 
wOl.     Vide  4  Bro.  P.  C.  21,  &c 
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Cases  A&gvkd  amo  Determined^ 


1789.  Lmo^n  t,  Lamon,  ub$  supra  by  Lord  Mansfield.  The  reaioning  is  fair, 
V  ii^y«i^  though  I  confess  the  rule  has  freat  latitude,  and  a  £^ood  deal  oi  iinoer- 
BpwKf&  tainty ;  but  it  is  doubtful  wheUier  it  can  be  drawn  wiUi  more  certainty 
Against  after  the  points  which  have  been  determined ;  xdz.  1st.  That  the  appoint- 
HvKTf^.  ment  of  an  executor  is  a  ^£i  to  him  of  the  whole.  2dly.  Thi^  a  legacy 
given  to  him  excludes  him  from  the  surplus.  I  dpubt  whether,  after 
diese  points  have  been  settled,  a  more  certain  rule  can  be  laid  down. 
The  case  now  before  the  Court  is  a  case  where  there  are  legacies  to 
both  the  executors,  but  of  different  sums.  If  you  try  the  efiect  of  this, 
and  the  giving  one  of  them  a  legacy  and  the  other  none,  in  every  pga- 
sible  way,  it  will  be  the  same  to  the  executors,  and  to  the  testator'ii  as- 
sets ;  and  may,  therefore^  be  fairly  said  not  to  give  the  idea  of  ^cmfining 
the  bounty  of  the  testator  as  to  the  residue.  I  acknowledge  I  do  not 
find  the  ground  of  reasoning  ft'om  the  cases  so  str<mg  as  to  resist  au- 
thorities, and,  therefore,  if  there  was  any  satisfactory  case  cited*  I  should 
have  thought  it  safer  to  have  rested  on  authority,  than  to  have  inno- 
vated from  my  own  reasoning.  With  respect  to  the  cases  cited  for  the 
executors,  Newstead  v.  Johnson^  2  Atk.  45.  was  cited  as  a  case  of  un- 
gual legacies,  and  the  executors  taking  the  surplus ;  but  Lord  Hard- 
totckCf  in  his  notes,  says,  he  decided  tliat  case  on  tne  principle  o£  Griffith 
V.  Rogers^  and  Lady  Granville  v.  the  Duchess  of  heaufrrt.  —  Bmffar 
V.  Bradford^  2  Atk.  220.  That  is  a  legacy  to  one  executor  and  none  to 
[  *SSS  3  the  other,  though  [*]  there  was  a  devise  with  limitations,  under  whioh 
he  was  interested.  Blinkhom  v.  Feast,  2  Ves.27«  1  Wils.285.  Bum's 
Ecclesiastical  Law.  It  is  said,  as  to  this  case,  that  they  were  qpecific 
legacies,  but  that  distinction  was  not  relied  upon  by  Lord  Hardmickef 
in  Southcot  v.  Watson,  S  Atk. 226.  —but,  on  the  contrary,  rejected. 
Whether  it  is  a  good  distinction,  I  do  not  now  say,  but  if  Lord  Hard' 
toicke  held  the  same  opinion  at  the  time  of  the  two  detenwMitioiis, 
that  circumstance  could  not  weigh  in  Blinkhom  v.  Peast.  BrasMdge 
V.  Woodroffe,  2  Atk.  68.  as  it  stands,  is  a  determination  that^  the  dif- 
ference of  the  legacies  repels  the  presumption  in  favour  of  the  next  of 
kin.  It  has  been  said,  the  Master  of  the  Rolls  relied  upon  Baiohehr 
V.  Searle,  which  does  not  ^ply«  It  is  Atkyn^B  note  of  what  the  Master  of 
the  Rolls  relied  upon.  Batchtlor  v.  Searle,  as  reported  in  1  Eq.Ca.  246. 
(where  it  is  best  reported)  it  is  true,  goes  upon  proofs,  but  the  Court  also 
goes  into  reasoning,  which  is  the  same  with  that  in  BrasMdge  v.  Wood' 
rqffe.  The  result  of  the  whole  is,  that  the  cases  are  not  so  certain  as  to 
be  said  to  be  an  authority  in  point.  If  those  on  the  other  side  bsd  come 
up  to  the  matter,  I  should  have  been  in  great  doubt.  One  case  in  point 
would  have  varied  my  opinion.  Three  cases  have  been  cited,  Damdl 
V.  Bennet,  Bailey  v.  Mead  and  Potvell,  and  Vachel  v.  Jeffries.  Daratdl 
V.  Bennely  2  Vern.  677.  I  lay  out  of  the  case,  as  being  decided  upon  evi- 
dence. Bailey  v.  Mead  and  Potoellf  Pre.  Ch.  92.  2  Vern.  961.  is  very 
inaccurately  reported  both  in  Precedents  in  Chancery  and  in  Vernon.  (8) 
It  struck  me  as  strange,  in  that  case  as  it  stan^  in  Precedents 
Chancery,  that  the  executor  should  be  mad^  to  pay  the  costs.  Mr.i^ 
list  went  to  the  Register's  book.  (8)  Upon  looking  into  it  myself  i 
was  impossible  to  decide  otherwise.  There  were  legacies  to  most  of  thi 
next  of  kin,  and  to  their  children.  Mead*B  children  had  legacies,  th 
executors  also  had  legacies,  though  unequal,  one  501.  the  other  20y 
The  executors  had  represented  to  the  next  of  kin,  that  there  would  b 
no  residue ;  P&well  had  arrested  Bailey ,  one  of  the  next  of  kin,  for 
debt  due  to  the  testatrix ;  and  had>  upon  remitting  the  debt,  and  a  pr 
mise  of  30/.  (of  which  he  paid  him  only  10/.)  obtained  from  him  a  r 
leas^ ;  by  some  means  Bauey  got  the  release  again,  «^d  destroyed  i 


(is)  See  also  Mr.  Raithby's  edition  of  Vemon,  note  (2),  2  voL  p.  561. 


1^  Tiui  CbuiT  «r  CmasooX: 

^  other  repre8totatioii8»  Paoodl  obtained  releases  from  the  other  next 
of  kin.  —  After  this,  Bailey  attacks  the  executors.  Mead  assigned  a 
moie^f  (the  whole  being  700/.)  to  the  next  of  kin,  PowU  was  indebted 
to  [•  J  the  testatrix  350^.    The  prayer  of  the  bill  was  to.  set  aside  the 
releases.    Powell  insisted  in  his  answer  upon  parol  evidence,  and^nder- 
took  to  prove  the  testatrix's  intent  that  the  surplus  should  ffo  to  the 
executors ;  he  also  insisted  that  the  debt  was  d»charged  by  his  beinff 
amointed  executor.     Mead  acknowledged  in  his  answer,  that  he  had 
aided  Ponoell  in  this  scheme ;  but  that,  being  of  opinion  the  next  of  kin 
ovht  to  have  the  surplus,  he  had  assign^  it  to  them  i  he  acknow* 
ledged  that  he  had  drawn  the  will,  and  t£it  no  direction  was  given  as  to 
die  surplus.    Powell  filed  a  cross-bill,  insbting  upon  the  releases.    The 
decree  was,  that  Powell  should  pay  the  debt,  the  residue  be  distributed^ 
and  tliat  Pmo^  should  pay  costs.— Thus  stated,  the  case  does  not  apply 
to  this  point,  bein^  under  very  peculiar  circumstances,  and  it  being  cer- 
tain the  testatrix  mtended  the  executors  nothing  beyond  their  legacies^ 
— In  Vachel  y.  Jafries,  Pre.  Ch.  169,  to  be  found  faithfully  stated  in 
Mr.  Browns  book  (1  Brown's  Park.  Cases,  167),  (9)  it  is  true,  that  in 
fact,  the  executors  had  unequal  legacies,  and  tliat  the  residue  was  de- 
creed to  be  distributed,  but  that  was  not  the  point  on  which  the  case 
was  determined :  I  fancy  (but  it  is  only  my  own  supposition)  the  exe- 
cutors had  disclaimed  ;  the  question  was  between  the  acknowledged 
children  and  the  others,  and  the  only  point  was,  whether  tlie  distribu- 
tioQ  should  be  among  all,  or  should  exclude  the  two  who  had  only  lOL 
each  given  them.    No  question  could  occur  there  that  went  to  this  point. 
Bein^  relieved  from  any  difficulty  that  could  arise  from  these  cases,  it 
remams  that  the  cases,  such  as  they  are,  are  in  favour  of  the  executors. 
I  think  the  safer  proceeding  will  be,  to  affirm,  Lord  Tkurlow^s  decree^ 
which  will  throw  this  case  mto  the  line  of  those  determinations  which 
have  proceeded  on  the  distinction ;  without  overthrowing  those  where  a 
legacy  is  given  sitnpliciier  to  the  executor. 

(9)  5  Bro.'P.  a  51.  octETO  edit. 
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[♦]  Hawkins  against  Combe. 

(Reg.  Lib.  1783.  A.  fd.74.) 

npHIS  bill  was  filed  by  Thomas  and  Martha  HawhinSy  children  of      [  •sss  ] 

'^    Grace  Hawkins^  against  the  defendant   Combe  (executor  of  the  r.&gsvethe 

surviving  executor  of  the  will  of  Thomas  Strode)  and  against  WUUam  reddue  to  trut- 

Uanokins  and  Grace  his  wife,  (father  and  mothec  of  the  plaintifis)  for  the  ^^^  ku.aLto 

interest  made  of  the  third  part  of  the  residue,  bequeathed  as  undep>  ^^*^^!^ 

since  the  plaintiff  Thomas  attained  his  age  of  twenty-one  yeanu—  McuriSciL  ite 

Thomas   Strode^  by  will,  dated  16th  of  March^  1757,  ^ave  the  re-  hucrat  fto  ae- 

sidue  of  his  personal  estate  to  trustees,  to  pay  the  legaaes  given  by  cnrnnlan  Ibr 

hia  will,  and,  after  payment  diereof,  as  to  two*third  parts  thereof,  for  ^^fg*^^ 

die  benefit  of  two  o£  his  nieces,,  in  the  manner  therein  mentioned,  and  ^  cluldraB  of 

nu  niooffii*-* 

•nd^ifriio 

•hould  MitfiTe  lier  huiiiMid,  and  hum  mm  wadar  SI  years  af  a|^  tfie  trtuSaeB  ware  to  apply  the  blSmm^ 

for  their  maintwiance  till  21 ;  and  upon  the  diildren  attaining  their  ages  of  SI,  equal  sharaa  of  the  pfin- 

cmal  to  be  tMnsfarred  to  them :  the  interest  aocroed  between  the  elder  and  ^  youagar  difldran  ooaiQg 

of  age,  decreed  to  be  divided  between  them,  (l} 

(1)  Vide  Chaworth  y.  Hooper,  amiea^  88.  and  tile  lefereboes  in  the  note.     Sea  alio 
Tuten  ▼.  lYtam,  1  P.  W.  300.  MMi  ▼.  Otbofih  nd  7V^  v.  Mmmm,  SP*  W.419. 
5Qi.  Gmm  p  JBkms,  S  Atk.  47S.  and  Shepkmi  ¥.  Jngmrn,  Ambler,  448.  Sumn  v.  8ktm^- 
9  Vm.  SS7.  889>  &€. 

S  4  as 


335  Cas£8  AftGUED  AK]>  t>£tfeRtalllED 

1783*        ^  to  the  other  third  part  in  trust,  to  lay  out  and  invest  the  ^taae  m 
^     \      '     Securities ;  and  from  time  to  time,  during  the  Joint  lives  of  his  niece 

Hawxivs  Grace,  the  wife  of  WUliam  Hatokins  (the  defendant)  and  of  WiUiam 
ngainsi  Hawkins  h^  husband,  or  until  some  one  of  the  children  of  his  said 
C«ias«  niece  shoidd  attain  his  or  her  age  of  twenty-one  years,  to  lay  out  the 
interest;  dividends,  and  proceed  thereof,  in  like  manner,  to  accumulate 
for  the  benefit  of  the  issue  of  his  said  niece,  or  such  other  persons  as 
were  therein-afler  mentioned.  It  being  his  intent  that  his  said  niece, 
during  the  life  of  her  said  husband,  or  her  said  husband,  should  not 
receive,  or  be  benefited  by,  any  part  of  his  estate  i  and  in  case  she 
should  survive  her  said  husband,  and  should  have  issue  by  him,  or  any 
future  husband,  under  twenty-one  years  of  age,  testator  directed  that 
the  trustees  should  pay  the  interest,  &c.  to  her  or  to  some  other  person,"' 
to  the  maintenance  and  education  of  such  childreny  until  they  should 
attain  their  respective  ages  of  twenty-^ne  years;  and,  upon  their 
respectively  attaining  their  ages  of  twenty-one  years,  upon  trusty  to  vay^ 
and  transfer  the  funds,  and  aU  arrears,  to  ail  and  every  the  children, 
in  equal  shares  and  proportions  ;  and  if  there  should  be  one  child  onl^, 
to  tnat  one  child  at  twentv'-one  years  of  age.  And  in  case  his  said 
niece  should  survive  her  said  husband,  and  have  no  issue  then  living  by 
him,  or  having  such  issue,  such  issue  should  die  under  twenty-one  years 
of  age,  then  to  pay  the  interest  to  Grace  Hawkins  for  life,  with 
remainders  over,  and  made  the  trustees  executors.  —  The  plaintiff, 

t*386]  Thomas  Haufkins,  attained  his  age  of  [♦]  twenty-one,  in  1T75,  and 
Martha  Hatvkins  her  age  of  twenty-one,  in  1782.*—  Bill  prayed,  that 
the  rights  of  the  plaintim  might  be  ascertained,  and  that  if  the  plaintifis 
were  entitled  to  tne  interest,  and  dividends  of  the  bank  annuities,  &c. 
accrued  since  Thomas  came  of  age,  the  same  might  be  paid  to  them ; 
and  the  only  Question  was,  whether  the  interest  vested  in  such  children 
as  should  be  living,  when  the  eldest  attained  his  age  of  twenty-one 
years. 

Lord  Commissioner  Ashhurst,  this  day,  delivered  his  own  opinion, 
and  that  of  Lord  Commissioner  Hotham.  He  stated  the  will  as  above, 
and  said — The  bill  does  not  contend  as  to  the  vesting  of  the  legacies. 
The  only  Question  is  as  to  the  disposition  of  the  interest  and  dividends. 
It  seems,  the  testator  had  conceived  a  displeasure  at  his  niece  Grace 
Hatvkins  having  made  an  imprudent  match,  and  therefore  intended  she 
and  her  husband  should  not  be  benefited  by  his  estate  ;  but  that  inten- 
tion did  not  extend  to  the  children.  He,  therefore,  intended  the  in- 
terest to  accumulate  until  some  one  of  the  children  should  attain  the 
age  of  twenty-one  years.  But  somebody  was  to  take  the  interest  at 
that  time,  the  accumulation  then  ceasing.  Who  could  take  it  but  the 
person  who  would  be  entitled  to  the  principal  ?  I  do  not  mean  that  the 
plaintijF  Thomas  became  entitled  to  the  whole  dividends  upon  his 
.  coming   of   age,    but  that  the  plaintifis  became    entitled    to    equal 

L..«  •  moieties.    As  the  accumulation  ends  there,    the  other  moiety  must 

ensue  the  principal,  which  will  be  in  the  other  child :  although  the 
principal  was  contingent  till  they  came  of  age,  that  could  not  prevent 
the  dividends  from  vesting.  The  case  of  NichoUs  v.  Osbom,  2  Wms* 
419.  (2)  is  very  stronc  as  to  this  point,  that  the  child  who  would  take  the 
contingent  interest,  should  take  the  dividends  in  the  mean  time.  That 
of  Shepherd  v.  Shepherd  f ,  cited  by  Mr.  Mitford,  is  directly  in  point. — 

f  Reported  (by  the  name  of  Gibson  v.  L.  Montfini)  1  Vesey,  485.     [See  also  Shepkerd 
v.ingram,  Ainbl.448.] 

(2)  See  Mr.  Cox*5  note  on  that  case,  and  the  references  in  tlic  first  note,  anUa, 


Declared, 


ili  tufe  Coutiff  OF  ChancAAIt/^ 

Declared^  therefore,  that  the  interest  accrued  since  Thomas  attained  hisr 
age  df  twenty-one,  belongs  to,  and  is  divisible  between  the  plaintifii  iit 
e^ual  shared,  and  should  be  so  paid  to  them,  and  the  future  interest  and 
dividends  .In  the  same  manner :  with  liberty  to  the  parties  to  apply  as 
there  should  be  occasion. 


Hawkins 

agttintt 
Combs. 


t»1  December  22,  1783,  the  Great  Seal  was  restored  to  Lord 
Tkunofw^  as  Lord  Chancellor,  who  sat  the  next  day  to  hear  the  re--' 
mainder  of  the  petitions  whidh  had  been  set  down  before  the  Lord» 
Commissioners. 


[  ♦33T3 


[♦]  HILARY  TERM, 

24  Geo.  3.  1784. 

^^       » 

Edward    Lord  Thurlow,    Lord   High  Chancellor.      Sir  Thomas 

SswEL  Knighty  Master  of  the  Rolls.      Lloyd  Kenyon   Esq.  At" 

iomey  General.     Richard  Pepper  Arden  Esq.  Solicitor  General. 


t*83»3 


Coantess  Dowager  of  Shelburne  and  John  Hamilton  Fitz- 
MAURiCE,  an  Intant,  only  Son  of  the  Honourable  Thomas  Fitz- 
maurice  and  Lady  Mary  his  Wife,  (two  of  Defendants) 

Plaintifis. 


Off 


MoRoUGH  Earl  of  Inchiquin,  and  Mary  Countess  of  Orkney  and 

Inchiquin  his  Wife;  and  said  Thomas  Fitzmaurice  and  Lady  r^j^  „  ^ 
Mary  his  Wife,  and  others,         ...  Defendants*  theAppeati 

5  Bro.  P,  C, 
[3  Feb*  1784.]  16«-  octavo  at] 

C  ♦339  ] 
'^l^riE  late  Earl  of  Shelbumey  by  his  will,  dated  5th  of  Aprils  1756,  gave  Lady  Mary 
'*'    all  his  lands  both  in  England  and  in  Ireland^  to  plaintiff  Mary  Coun-  FUviunmce 
tcss  of  Shelburne^  his  wife,  tor  her  life,  in  case  she  did  not  marry  again ;  ^^^^^J^*"*^ 
and  after  her  death  unto  all  or  any  of  such  one,  or  more,  of  his  the  tes--  j^i^^L^ 
tator's  children,  or  grand-children,  for  such  estates  and  interests,  and  in  ^,«^  i^  niainff 
such  shares  and  proportions,  &c«  as  the  plaintiff  should  by  deed  or  will  84,ooof.  to  pay 
appoint :  and  in  default  of  such  appointment  to  his  second  son,  the  ^  <^lcb<s ;  af- 
[♦3  defendaht  Thomas  Fitzmaurice^  in  fee.  —  On  the  marriage  of  Lord  Jaf^^^^.^poo 
Inchiqtdn  with  Lady  Orkney ^  several  estates  in  Oxfordshire  of  the  said  a^£^^'  * 
Lord  Inchiquin^  of  the  yearly  value  of  1500/«  and  in  Buckir^hamshire,  bcmg  made,  by 
of  the  yearly  value  of  1100/.  were  settled  on  Lord  Inchiquin  &r  life,  re-  wfai£  sofiOOL 
mainder  to  Lady  Orkney  for  life,  remainder  to  the  issue  of  the  marriage  ^^>*  to  be  raised 
in  tail  general.     Lady  Mary  Fitzmaurice  is  the  only  child  of  the  mar-  ^4?*|I*^'J°T* 

dd>U. —  It  was  determined  by  the  Court,  and  affirmed  in  Parliament,  that  the  24,00021  thoold  be  taken 
aa  part  of  tJM  J0,000^.  and  not  raised  beyond  it 

riage.. 
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1784»        fiage.-— Lady  Mari^  Fitzmaurice^  then  ffBrien^  being  come  of  in  in 
*-  jr  ^  ■_  -*      n76»  and  the  father  Lord  JncUqum  being  considerably  in  ddMy  Lady 
SvsuvKn      Afary  joined  in  suffering  a  recovenr  of  Uie  Oxfinrddnre  and  BeMiin 
tigaintt        estates,  the  uses  of  whidi  were  declared  to  be  to  Lord  Inchwum  in  fee, 
IvooQuiK.     JQ  order  that  the  same  might  be  sold  and  applied  in  pajrment  of  his  debit ; 
and  in  Juhf^  1777>  they  were  accordingly  mortgaged  by  Lord  InMqm 
for  two  several  sums  or  20,000^  and  4000/.  —  A  marriage  being  in  con- 
templation between  said  Thomas  FUzmauricCy  and  Lady  Maru^  by  artid^ 
of  agreement  bearing  date  the  17th  of  December^  1777»  between  tbe 
plaintifft  Lady  Shdbume  of  the  first  part»  said  Thamoi  Fttzmauric^  if 
the  second  part,  the  said  Earl  of  Jnchtquin  of  the  third  part,  said  Ladj 
Mary^  then  Lady  Mary  O'Brien^  of  the  fourth  part,  ana  Henry  JDogt 
and  John  Patterson^  of  the  fifUi  part ;  it  was,  in  consideration  of  nut- 
riage,  covenanted  and  agreed  in  manner  therein  mentioned ;  and  Lady 
Sheliume  did  on  her  part  covenant  and  agree  to  limit  and  appoint  (in 
pursuance  of  the  power  given  to  her  by  the  said  late  Earl  of  sJUfftawM^f- 
will)  to  the  said  Thomas  FitzmauricCf  and  his  heirs,  certain  lands  in  /rv- 
'    land^  of  the  yearly  value  of  3000/.  and  upwards,  part  thereof  immediatdy 
in  possession,  and  other  parts  thereof  to  him  after  her  decease.  —  And 
the  said  Thomas  Fitzmaurice  covenanted  and  agreed  with  the  said  Daep 
and  PattersoTiy  as  soon  after  the  execution  of  such  deeds  by  Lady  Sid' 
bume  as  conveniently  might  be,  to  convey  and  assure  to  tnem  the  said 
Dagse  and  Patterson  all  his  estate,  right,  and  interest  in  the  said  Iruk 
premises,  in  trust  for  himself  for  life,  remainder  to  Lady  Mary  for  liiii 
for  her  jointure,  remainder  to  first  and  other  sons  in  strict  settlemot 
And  the  said  Eari  of  Inehiquin  and  Lady  Mary  did  on  their  part,  cese- 
nant  and  agree  with  Dagge  and  Patterson  to  convey  and  assure  to  them 
the  said  estetes  in  Oxforashire  and  Buckinghamshire^  in  trust,  by  a  mort- 
gage of  the  whole,  or  any  part  thereof  in  fee,  or  for  a  term  of  years,  to 
raise  the  sum  of  30,000/.  towards  discharginff  the  then  present  dditt 
C  *340  ]       [*3  <^  incumbrances  of  the  said  Earl  of  Inchtquin^  and  subject  thereto, 
and  also  to  the  payment  of  1000/.  per  annum^  to  the  d^endant  the 
Countess  of  Orkney  for  her  life,  to  the  said  Thomas  Fitzmaurice  for  fife 
remainder  to  Lady  Mary  for  life,  remainder  over  to  their  first  and  other 
sons  in  strict  settlement.  —The  marriage  took  place ;  and,  in  June^  1778, 
the  Earl  of  Inchiquin^  and  Thomas  Fitzmaurice  and  Lady  Mary  jomed 
in  suffering  a  common  recovery  of  the  Buckinghamshire  estate  to  tne  use 
of  such  person  or  persons  as  they  should  jointly  appoint;  and  by  inden- 
tures of^tlie  26th  and  27th  of  </ttnf,  1778,  the  said  Earl  of  Inchiquizy 
Mr.  Fitzmaurice^  and  Lady  Mary^  appointed  the  said  Buckinghamshire 
estate  to  trustees,  for  two  thousand  years,  in  trust,  to  raise  by  sale  or 
mortgage  of  the  said  term,  the  sum  of  23,00tf.  to  be  paid  to  Lord 
Inchsquiny  and  subject  thereto  to  Lord  Inchiquin  for  life,  remainder  in 
trust  to  pay  Lady  Orkney  lOOtf.  per  annum  for  life,  remainder  to 
Mr.  Fitzmaurice  and  Lady  Mary^  and  the  survivor  in  fee.    The  present 
biH  alledged,  that  the  plamtitt  Lady  Shdbume  had  no  notice  of  die 
former  incumbrance  of^  24,000/.  on  the  Oxfordshire  estate,  and  there- 
fore prayed  that  the  said  articles  mi^ht  be  carried  into  execution,  aad 
that  It  might  be  dedared  that  the  said  sum  of  24,000^.  was  to  be  con- 
sidered as  part  of  the  30.000£.  provided  by^  the  said  articles  towardi 
paying  Lord  Inchiquin* %  debts  and  incumbrances,  —and  that  the  indeii' 
tut es  of  the  26th  and  27th  of  Jun&^  1778,  might  be  rectified:  by 
restraining  the  trust  of  the  term  of  two  tfiousand  years,  to  the  raising  the 
sum  of  6000/.  and  by  letting  in  limitationa  to  the  issue  male  and  feSmale 
of  said  Thomas  Fitzmaurice  and  Lady  Mary  in  tail-male,  &c.  accorduig 
to  the  articles. 

Mr.  Attorney  General  and  Mr.  HoiUs^  (for  the  plaintiff)  insisted,  th^t- 
OD  the  face  of  the  articles,  only  30,000/.  was  to  be  raised  upon  Lord  In^ 

chiquins 
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iMfmins  eatale.  — •  That  the  plauHiff'  had  no  notice  of  wy  prior  incdm-        178<(. 
brance,  and  that  she  entered  oq  the  treaty  with  the  idea  that  that  was  to     *^      ' , j^  * 
he  the  sole  charge  upon  the  estate.,  SiKLBniis 

Mr.  SoUdior  General^  AmUer^  ScotU  and  Liowl  (for  the  defendaat        ^gmuit 
Lord  hiMqwin^)  offered  to  read  the  evidence  of  Mr.  Jvhn  Paiiersfm^  to     ^I'cmwjiH. 
prove  that  the  plaintiff  had  notice  of  the  prior  incumbrance  of  24<,€O0/.  ^EVol  etidcnce 
and  that  it  was  the  intent  of  all  parties,  that  the  30»000/.  should  be  raised  ^^^"^^ 
over  and  above  the  [*324,000/.  —  which  being  objected  to^  as  tendintr  mw«!»wlrt 
to  contradict  a  written  agreement  by  parol  evidence,  — it  was  contended  to  a  settlement 
for  the  defendants^  that  this  evidence  does  not  go  to  contradict,  but  to  had  notice  of  • 
eaqplain  the  articles. -^  The  articles  themselves  do  not  import  that  the  prior  iacutn. 
SOifiOOL  is  to  be  the  only  diarge  upon  the  estate. — but  if  otherwise^  on  ^^'^'^^^ 
the  ground  of  mistake,  parol  evidence  is  to  be  admitted. -« It  is  certaio      [  *S41  j 
that  this  Court  will  relieve  against  either  fraud  or  mistake :  -^  For  either 
of  these  purposes,  there  must  be  parol  evidence.  —  In  many  instances 
this  Court  has  been  more  liberal  in  admitting  parol  evidence  m  the  case 
of  articles,  than  it  would  have  been  in  the  case  of  deeds.  ^^  Articles  are 
merely  the  heads  of  the  parties'  meaning ;  and  therefore  in  the  case  of 
articles,* the  meaning  must  be  resorted  to  at  all  events.  — Even  in  con- 
Tcyances  the  Court  will  receive  parol  evidence  where  the  words  witt 
admit  of  two  meanings,  or  where  the  extent  is  doubtful ;  but  in  articles^ 
which  are  executory,  the  Court  has  nothing  to  resort  to  but  the  meaning. 
—  And  the  only  case  in  which  they  could  refuse  to  hear  parol  evidence 
as  to  articles,  is  where  it  goes  to  contradict  flatly  the  whole  substance  of 
them;— but  in  this  case  it  goes  to  support  the  plain  meaning  of  the 
words,  or  at  least  to  explain  doubtful  words. — Eden  v.  Lord  Buie^  7  Bro. 
Fkurlt.  Ca.  204*  -  446.     Uvedale  v.  Halfyermyy  2  P.  Wms.  151.     Gomm  v. 
SalisbuTift  1  Vcrn.  240.    Pitcaim  v.  Oghoume^  2  Ves.  375.  and  the  casee  \ 

there  cited.    Legal  v.  MiUery  2  Ves.  299.    Baker  v.  P^vte,  1  Ve&  45S. 
Brown  v.  Selmn^  Cas.  Temp.  Talbot,  240. 

On  the  part  of  the  plaintifi&,  it  was  insisted  that  this  evidence,  if  ad- 
mitted, would  clearly  contradict  the  written  agreement,  in  as  mudi  as  it 
would  pro^ee  that  54,000?.  should  be  raised  on  the  estate,  instead  of 
SOfOOOL  that  this  was  a  case  of  articles  on  marriage,  and  was  clearly 
within  the  statute  of  frauds. 

Lord  ChamceUor.  —  I  think  it  is  impossible  to  refuse,  as  ineompetent^ 
parol  evidence,  which  goes  to  prove,  that  the  words  taken  doiwa  in  writ* 
log  were  contrary  to  the  concurrent  intention  of  all  parties.  (1)  To  be 
sure  it  must  be  strong  irrefragable  evidence  (2),  but.  I  do  not  think  I  oan 
reject  it  as  incompetent.  It  is  the  only  way  of  explaining  latent  am- 
biguities. So  if  there  are  two  manors  of  Dale^  you  must  make  out  that 
fieict  by  parol  evidence ;  and  if  you  go  to  p^l  evidence  to  raise  the 
r*J  ambiguity,  you  cannot  well  refuse  it  lb  explaia  such  ambigui^.  [  *S42  3 
So  parol  evidence  of  the  actual  situation  of  the  subject  spoken  q£, 
is  introduced  into  this  court,  to  make  the  deed  intelligible;  but  if 
the  words  themselves  are  intelligible^  there  is  no  instance  where  parol 
evidence  has  been  admitted  to  explain  them  into  a  more  vulgar  sense^  and 
clearly  into  an  ungrammatical  one.  — *  The  case  in  the  House  sf  Lords 
was  a  very  jaice  one,  and  rather  against  my  opinion^  though  I  hod 
greai  doubts  about  it.'<-i>*^I  thiok  die  evidence  here  must  lii^  admitted. 

(I)  So  idap  Ta^  y,  lUkddK  de^idfid  hf  l^tm^^lmrivvi^  «iM  ia -Vsr^^^ t.  i^komgimt. 
S.  y^  59^  See  likewise  Ui4»t  case  qf  J9«r#otir  t.  J^m^tom,  S,  Vei.  593,  &c. ;  aqd*  i^ 
PWtiipulMr,^  tjof^  €ifeertt4iQfi»  ef  Lord  ^fdon  C.  oa  %Mtd  fhurhm^  admiasioB  of  the  en- 
dence  in  &e  principal  case^  and  upon  the  admissibility  oT  evidence  in  cases  of  mistake^  In 
M.  Tnontheiid  v.  Stangroom,  6  Ves.  954.  533, 594.  333, 528,  See.  &c.  with  the  eaaea 
th«M  cited;  wad  IFboUtim  y.  H^am,  7Y«f.21k 

(8>  Vukper  Ut^^SUkin  C  upoa  thi^  6  Vea.^^  5^.  . 
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1784»  On  reading  Mr.  Peterson's  evidence,  the  substance  of  it  at>peared 

v^wy^     to  be  this :  —  That  he  was  employed  by  Lady  Shdbume  in  the  wa^  of 
Shxlbukni      his  profession,  and  particulariy  as  her  law-agent  in  several  of  her  affiiirs. 
offdntt        On  the  SOth  of  November,  1779,  he  was  first  informed  by  Mr.  Fiixmaur- 
IncHiQuijf.      ^^  ^f  ijjg  jjgj       jjj  treaty  with  Lord  Inchiquin,  for  a  marriage  with 
Lady  Mary,  ana  was  by  him  desired  to  wait  upon  his  mother,  to  know 
what  part  of  her  estates  she  was  willing  to  settle  upon  the  said  mar- 
riage.— The  next  day,  being  the  1st  of  December,  he  waited  upon  Lady 
Skdbume  for  that  purpose,  when  she  expressed  the  highest  opinion  oif 
Lady  Mary,  and  her  own  readiness  to  promote  a  match  so  agreeable  to 
her  son,  although  the  terms  thereof  did  not  appear  to  be  ao  advan- 
tageous for  her  son,  as,  in  her  opinion,  a  man  or  his  fortune  and  ex- 
pectations might  reasonably  demand ;  from  which  expression,  deponent 
was  induced  to  believe,  that  Lady  Shelbume  had  been  fully  appnzed  of 
the  terms  proposed  on  the  part  of  Lady  Mary.    Lady  Shelbume  then 
agreed  to  settle  the  premises  mentioned  in  tHe  articles,  and  deponent 
took  down  in  writing  what  Lady  Shelbume  said  on  that  subject.     On  the 
14th,  deponent  was  desired,  by  Lord  Inchiqtiin  and  Mr.  Dagge,  to  pre- 
pare the  articles.    On  the  15th,  deponent  prepared  them,  and  in  the 
evening  read  them  to  Lord  Inchiquin;  on  the  16th,  to  Mr.  Fitzmaurice, 
and  in  the  afternoon  went  with  them  to  Lady  Shdbume*%,  with  George 
Black,  Mr.  FUzmaurice'%  secretary ;  and,  from  the  instructions  given  by 
Lady  Shelbume,  filled  up  and  completed  the  said  draft ;  and  George 
Black  made  out  two  fair  copies  on  stamped  paper,  which  were  r^d 
over  to  Lady  Shelbume,  and  by  her  signed,  sealed,  and  delivered,  about 
one  o'clock  in  the  morning  of  the  17th,  in  presence  of  deponent, 
George  Black,  and  her  ladyship's  servant.    That  at  the  time  of  this 
t  *^d  ]       deponent's  drawing  the  said  articles,  he  understood  [*]  from  the  con- 
versation which  passed  between  Lord  Inchiquin,  Mr.  Fitzmaurice,  and 
deponent,  that  the  Oxfordshire  estate  was  already  incumbered  with 
mortgages,  to  the  amount  of  30,0001.  and  upwards ;  and  that  it  was 
intendai  to  charge  that  estate,  together  with  the  Buckinghamshire 
estate,  with  a  further  sum  of  30,000/.  for  the  purpose  of  discharging 
Lord  Inchiquin  8  then  present  debts  and  incumbrances,  particularly 
several  of  Lord  Inchiquin  s  engagements  for  post  obit,  and   other  an- 
nuities, which  deponent  then  understood  amounted  to  a  considerable 
sum.     That  Lord  Inchiquin  not  being  satisfied  with  the  money  agreed 
to  be  raised  for  him  by  the  articles,  and  Mr.  Fitzmaurice  being  desirous 
to  extricate  Lord  Inchiquin  from  his  difficulties,  deponent  made  a  pro- 
posal in  writing  to  Lord    Inchiquin   and   Mr.  Fitzmaurice,  thereby 
reciting,  that  the  incumbrances,  at  the  time  of  marriage,  amounted  in 
all,  to  80,000/.     That  30,000/.  more  was  to  be  raised  by  the  articles, 
and  that  Lord  Inchiquin  wanted  50001.  more ;  it  was  proposed,  that 
65,000/.  in  all,  should  oe  raised  in  manner  therein  mentioned;  but  Lord 
Inchiquin  not  being  then  satisfied,  it  was  afterwards  agreed  between 
Lord  Inchiquin  and  Mr.  Fitzmaurice,   that  beside  the  two  sums  of 
30,000/.  a  further  sum  of  8000/.  should  be  raised.  ^Mr.  Orme,  and 
Mr.  Dagge,   in  substance,   confirmed    Mr.  Paterson*B  evidence.     Mr. 
Dagge  added,  that  he  had  been  present  at  several  meetings  between 
Lora  Inchiquin  and  Mr.  Fitzmaurice,  previous  to  the  articles,  where 
Lord  Inchiquin  told  Mr.  Fitzmaurice  of  all  the  incumbrances  affecting 
the  Oxfordshire  estate,  and  the  whole  situation  of  his  afiairs ;  that  when 
Paterson  brought  the  draft  of  the  articles  to  deponent,  deponent  ob- 
served to  him  that  tbe  incumbrances  already  affecting  die  Oxfordshire 
estate,  should  be    noticed  in  the   draft,    and    deponent  then   gave 
Patterson  some  words  on  a  slip  of  paper,  to  be  inserted  for  that  pur- 
pose, whicli  were^  "  which  estate  in  Oxfordshire  is  now  charged  with 
M  SOfiOOl.  by  several  mortgages  thereon ;"  and  Paterson  agreed  that 

such 
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such  words  should  be  inserted.  Deponent  expected  to  have  the  di#&ft 
shei^n  to  him  again  with  such  insertion,  but  was  informed  the  next  day, 
that  Patterson  had  carried  the  said  articles  to  Lady  Shelbume  to  be 
executed;  that  Patterson  afterwards  acknowledged  to  the  deponent, 
that  he  considered  the  words  made  use  of  in  the  articles  as  sufficient 
to  convey  the  meaning  of  the  parties. 

It  was  then  insisted,  on  the  part  of  the  defendant,  Lord  Inchiqutny 
first,  that  it  appeared,  by  the  woi-ds  of  the  articles  [*]  themselves,  that 
the  80,000/.  was  to  be  raised  over  and  above  any  incumbrances  then 
affecting  the  estate.    Secondly,  that  the  words  were  at  least  doubtful, 
and  therefore  a  proper  case  for  the  admission  of  the  parol  evidence  now 
offered.     Thirdly,  that  this  parol  evidence  is  decisive  in  favour  of  the 
defendant.    As  to  the  first,  it  is  the  natural  import  of  the  words  of  the 
articles ;  they  covenant  to  convey  to  trustees  in  trust,  to  raise  the  sum 
of  30,000/.    The  agreement   was   made    about  an  estate  then  sub- 
ject to  a  charge.    The  estate,  so  subject ^  was  the  subject-matter  of  the 
bargain ;  that  was  all  they  had  to  go  to  market  with.     The  former  in- 
cumbrances were  raiseable  without  the  help  of  these  articles,  and  there- 
fi^re,  if  they  mean  any  thing,  they  mean  that  30,000/.  more  should 
be  raised  over  and  above  the  incumbrances  then  affecting  the  estate. 
Every  man  is  presumed  to  look  into  the  title  of  the  estate  about  which 
he  is  contracting ;  and,  on  that  ground,  it  is  to  be  presumed  that  these 
parties  knew  that  the  estate,  about  which  they  were  then  about  treating, 
was  an  encumbered  estate.     If  Lord  Inchiquin  had  pretended  to  hie 
intitled  to  tlie  estate,  free  from  all  incumbrances,  the  plaintiffs  would 
have  come  into  this  court  with  a  good  case ;  but  not  so  on  the  face  of 
the  articles,  by  any  means :  for  the  words  of  the  articles  by  no  means 
import  that  the  30,000/.  is  the  only  sum  raised,  or  to  be  raised,  on  the 
estate.  —  On  the  whole,  therefore,  the  words  of  the  articles  are  with 
the  defendant.    But,  secondly,  the  words  are  at  least  doubtful,  and 
therefore  it  is  a  proper  case  to  admit  the  evidence  we  have  to  adduce ; 
for  the  doubt  bemg,  whether  the  parties  meant  to  add  this  incumbrance 
to  the  others  before  affecting  the  estate,  or  whether  they  considered 
themselves  as  contracting  about  a  clear  estate,  it  is  surely  very  proper 
to  prove  that  the  parties  at  the  time  knew  the  estate  to  be  incumbered. 
So  it  will  be  proper  to  admit  it  on  the  ground  of  a  mistake,  if  it  shall 
appear  that  the  words  in  the  articles  were  contrary  to  the  concurrent 
intention  of  the  parties,  and  what  was  actually  agreed  upon  by  them. 
As  to  the  statute  of  frauds,  this  court,  in  many  cases,  particularly  in 
the  case  of  fraud,  will  give  relief  even  against  a  conveyance  without  any 
declaration  of  trust,  notwithstanding  the  statute.      Hutchins  v.  Lee^ 
1  Atk.  447. ;  Young  v.  Peachy,  2  Atk.  254.  and  2  £q.  Ca.  Abr.  Tit. 
Agreement,  &c.     So  if  an  agreement  is,  by  fraud,  prevented  from  being 
reduced  into  writing,  the  court  will  relieve,  notwithstanding  the  statute. 
8o,  in  one  case,  on  surprize  purely,  which  is  South  Sea  Company  v« 
[*]  nOliff,  cited  2  Ves.  376.  (3)    And  the  case  of  a  defendant  is  much 
more  favoured  than  that  of  a  plaintiff  (4);  for,  as  defendant,  we  can 
set  up  a  parol  agreement,  waving  a  written  one,  (5)  though,  as  plaintiff, 
we  coula  not  carry  a  parol  one  into  execution*     Then,  thirdly,  as  to 
the  effect  of  the  evidence ;  all  the  parties  who  were  present,  when  the 
articles  were  agreed  upon,   clearly  knew  the  situation  of  the  estate. 
And,  we  contend,  that  Knowledge  bound  all  the  parties  concerned.  — 

(5)  And  lee  it  also  stated  from  Lord  Hardwicke*s  note,  5  Ves.  601. 

(4)  See  in  Richards  v.  SymSf  Bam.  Ch.  91,  92,  &c.    WooUam  t.  Heam,  7  Ves.  211, 
&C.   Cadman  t.  Homer t  18  Ves.  10 — 12.  Savage  v.  Brocksoj>p,  ibUl,3S!u 

(5)  See  accordingly  F^e  v.  Clayton,  13  Ves.  546.  and  Gwynne  y,Lethbndge,  14  Ves. 
585. 
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1784.        ^6  infant  was  bound  by  the  knowledge  of  the  contracting  parties  $  for 
^_»\  1^  ^      his  interest  arose  merely  under  those  articles.    Lady  Mary  vrm  bound 
SmxmjuKE     by  the  contract  made  by  the  father.    In  all  marriage-contractSy  the  agree- 
mgtdnti        ment  is  made  by  the  parents  on  behalf  of  their  daughter,  and  the  daughter 
iMcuiQtUf.      herself  never  stands  forward  in  the  business.     She  was  of  full  age  at  the 
time,  and  has  never  complained,  nor  does  she  now.    And  she  has  done 
all  that  she  could  do,  as  SLjeme^covetty  to  confirm  the  articles,  by  sufferiog 
a  recovery.    Mr.  FHzmaurice  clearly  knew  the  situation  of  aJffiurSt  and  so 
did  Mr.  PaiterMn.     The  only  doubt  is  as  to  Lady  ShMume'u  being 
bound ;  but  Mr.  Patterson  clearly  acted  as  agent  for  Lady  ShMumef  in  the 
business ;-«  nobody  else  appeared  on  Lady  Shelbume*s  part ;  and  if  to, 
the  fraud,  or  negligence  (whatever  it  may  be)  of  the  agents  moat  bnid 
the  principal.    At  any  rate,  Mr.  Patterson  appeared  in  the  bosiiieos,  as 
bemg  authorized  by  Lady  Skdburne  to  treat.    And  so  Lord  IncUqtm 
understood  him  to  be.    He  treated  with  him,  upon  the  confidence  that 
he  was  treating  with  the  agent  of  Lady  Shdbume ;  and  thought  that 
every  circumstance  was  communicated  to  her.    Lord  InMquin  would 
never  have  given  his  consent,  on  the  terms  which  the  plamtift  now 
insist  upon :  he  was  tenant  in  fee  of  the  Oxfordshire  estate,  which  was 
valued  at  46>00M.,  and  there  was  an  incumbrance  of  24,(XM.  oidNr, 
affecting  it.    He  could  not  have  given  up  the  rest  of  that  estate  for 
GOOO^  only.      This  being  the  clear  intent  of  Lord  Inchiqtdn^  and  he 
having  cdmmunicMed  this  to  the  only  person  who  appeared  fbr  Lady 
Shdbume  i*^  it  would  be  very  hard  upon  Lord  Inchiauin  to  force  him 
to  part  with  thw  estate  contrary  to  such  intention.    If  any  body  most 
sufier,  it  must  be  Uie  plaintiff.    Le  Neve  v.  Le  Neve^  3  Atk.  64€* 
Attorney  General  (in  reply.)  —  As  to  the  annual  value  of  the  estate, 
[  *S46  ]      it  is  exa^erated  by  the  ddfendant ;  but,  computing  it  at  its  [*]  real 
productive  value,  it  wiU  be  considerably  deficient  to  answer  sll  the 
charges  upon  it,  if  Lord  Inchiquin'a  demands  are  to  be  complied  with. 
The  nrst  question  has  been  made  on  the  import  of  the  words  them- 
selves t  "  towards  discharging  incumbrances,"  must  mean  incumbranses 
then  afiecting  the  estate.  -»  But,  secondly,  they  say  these  will  admit  of 
explanation  by  parol  evidence.    On  minute  attention  to  the  case,  I 
cannot  think  they  come  home  to  this.     The  case  of  a  parol  waver  is 
quite  another  thing;  there,  there  are  two  distinct  agreements.    But 
«  here  the  evidence  goe»  to  prove,  that  the  very  agreement  never  existed. 

But  if  admissible, — then,  thirdly,  how  far  does  Lady  Sheibume  appear 
to  be  bound? — ^for  what  Mr,  Fitzmaurice  and  Lord /ncAt^titit  meant  does 
not  affect  her.  Lady  Sheibume  was  a  very  material  contracting  partyt 
and  Mr.  Patterson  merely  carried  the  terms  she  proposed,  badnmd  and 
forward*  If  Mr.  Patterson  was  a  complete  agent,  why  did  he  not  sign 
the  draft  for  Lady  Sheibume  f  why  were  not  the  articles  engrossed  in 
town  ?  where  was  the  necessity  of  shewing  them  to  Lady  Shelbunu 
before  they  were  engrossed  ?  Lady  Sheibume  was  certainly  bound  by 
the  a^ncy^  to  the  extent  of  such  agency ;  but  it  Went  no  further  than 
carrying  her  terms  to  Lord  Jnchiquin*  He  was  not  intrusted  to  do  any 
one  thing  of  himself. 

hord  Ckdhoelhr^ — This  is  a  bill  brought  by  the  infant  son  of 
Mr.  Ftttcmaurice  and  Lady  Mary  his  wife,  to  carry  articles  entered 
into  previously  to  that  marriage  into  execution,  and  to  restrain  a  subse* 
quent  settlement,  to  the  raising  of  the  sum  of  6000^.  only.  There  are 
two  questions  raised  in  this  cause ;  first,  whether  the  plaintiff  has  a  right 
to  his  claim,  according  to  the  grammatical  import  oi*  the  words  of  the 
articles.  Second,  how  far  he  is  to  be  restricted  in  that  claim  by  col- 
lateral circumstances.  The  first  point  is  very  material ;  for  if  that  will 
not  support  the  plaintiff,  there  is  an  end  of  the  whole.  The  articles 
were  between  Laiay  Shdbume^  of  the  first  part ;  Mr.  FitzmaurkCf  of  the 

second 
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second  part;  Lord  Inchiquin^  of  the  third  part;  Lady  Afary,  of  the 
fourth  part ;  and  the  trutftees,  of  the  fifth  part.  —  Lady  Shdbume  is 
therein  recited,  to  be  entitled  to  the  estates  of  the  late  Lord.  Shelbume  for 
life,  with  a  power  of  appointment ;  and  she  thereby  covenants  to  appoint 
the  lands  tnerein  mentioned  to  Mr.  Fitzmauriccy  in  fee ;  and  Mr.  Fitt- 
maurice  [*]  covenants  to  settle  them  in  strict  settlement ;  and  Lord 
Inchi^uin  and  Lady  Mary  contract,  &c.  (as  in  the  articles.)  —  The  first 
question  is,  whether,  according  to  the  efiPect  of  the  words,  the  intention 
of  the  parties  appears  to  have  been  to  raise  30,000/.  only,  for  pajrmentof 
Lord  InchiquitiB  debts  and  incumbrances,  or  to  raise  S0,000c.  over  and 
above  all  such  incumbrances  as  might  then  be  upon  the  estate.  —  In  the 
course  of  the  argument,  I  have  not  been  able  to  draw  a  probable  foun- 
dation for  doubt  to  arise,  on  the  words  of  the  articles  only.  The  first 
part  of  the  clause  purports  to  be  a  settlement  of  those  estates.  It  is 
argued,  that  it  is  usual  to  insert,  ^*  free  from  all  incumbrances,"  wben- 
erer  estates  are  intended  to  be  so  settled ;  but  the  question  is  not  now 
what  are  the  ordinary  and  proper  cautions  upon  those  occasions, '  much 
leas  in  this  case,  where  those  who  so  argue  are  found,  in  every  part  of 
the  casoy  to  complain  of  remissness  in  the  execution  of  the  instrument : 
but  the  question  is,  whether  there  does  not  arise  a  definite  and  precise 
meaning  on  the  grammatical  construction.  —  My  opinion  is,  that  where 
parties  contract  to  settle  estates  to  given  uses,  the  natural  and  genuine 
import  .is,  that  the  whole  estate  is  to  be  settled.  —  But  this  case  does 
not  depend  on  this  construction,  for  the  parties  have  gone  on  to  say  how 
they  mean  the  estates  should  be  incumbered,  for  they  are  vested  in 
trustees  for  the  purpose  of  incumbering  them  with  30,000^.  towards  dis- 
charging the  debts  and  incumbrances  of  Lord  Inchiquin.  —  On  the 
whole  <x  the  clause,  it  is  impossible  to  doubt,  that  the  contracting  par- 
ties expected  that  30,000/.  only  should  be  raised,  and  that  the  estate 
ahould  ^o,  with  that  incumbrance  only,  as  a  partial  discharge  of  Lord 
Inchiqutn*8  debts  and  incumbrances.  —  There  is  nothing  in  the  instru- 
ment that  refers  to  any  examination  having  been  made  of  the  actual  con- 
dition of  the  estate  with  respect  to  incumbrances.  —  It  might  be  fklrly 
contended  from  the  words,  that  the  discharge  of  some  incumbrance, 
then  affecting  the  estate,  was  in  contemplation  of  the  parties  at  the  time, 
—for  the  word  "  incumbrances"  occurs  in  no  other  place.  —  In  that 
view  the  articles  are  sufficiently  distinct,  to  prove  that  the  intent  was, 
that  the  charge  on  the  estate  should  be  30,000^.  only. —  But  then  it  n 
argued,  that  this  construction  is  altered  by  the  subsequent  words, 
**  subject  thereto ;"  which  are  said  to  imply,  that  the  charges  then  af- 
fecting the  estate  shall  remain  thereon  at  all  events ;  on  the  ground  of 
**  debts  and  incumbrances"  [*]  being  the  last  antecedents.  —  but  these 
are  not  properly  the  last  antecedents,  —  for  the  antecedent  must  be  a 
distinct  member  of  a  sentence ; — but  here  it  is  merely  a  word  of  de- 
acription  of  the  extent  of  the  preceding  words,  —  **  and  sul>ject  thereto,'* 
means  only  subject  to  the  limitation  to  tnutees  so  described. —*  In 
this  state  of  the  case,  the  circumstance  of  Lady  Orkneys  interest,  and 
the  childrens'  interest  in  the  estate,  are  articles,  which  at  present  I  am 
not  at  liberty  to  enter  into,  —for  I  am  now  going  on  the  mere  words. 
But  if  these  circumstances  were  to  be  admitted,  (and  I  think  it  is  die 
proper  busbess  of  a  description  of  the  subject  to  explain  any  doubt  on 
the  words),  they  go  a  great  length  to  shew,  that  it  is  impossible  to  put 
any  other  construction  on  the  words;  for,  according  to  the  evidence  of 
the  value,  the  estate  would  be  insi^cient  to  yield  diese  charges,  if 

Lord  Inchiquin  were  right  in  his  demand. On  the  construction  of 

the  articles,  therefore,  I  think  the  prayer  of  the  bill  is  properly  con^ 
ceived,  and  that  it  is  fit  to  declare  against  all  parties,  exc^  me  mcum- 
|>iancer8,  that  the  estate  shidl  be  settled,  free  from  aU  incumbranceir, 

7  except 
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except  the  single  sum  of  30,000/.-^. But  then  it  is  said  that  the  collateral 
circumstances  of  the  case  shall  rebut  the  demand  which  the  plaintiffhas, 
according  to  this  interpretation.  — '  The  outlines  of  tlie  evidence  are  a 
history  of  the  treaty,  and  of  the  articles  from  the  beginning ;  —  and  the 
condition  of  both  Lady  Shelbume*8  and  Lord  Inchiquin*B  estates  appear. 
—  Under  the  settlement  made  on  Lord  Inchiquins  marriage,  in  1753, 
Lady  Mary  was  tenant  in  tail*  —  She  came  of  age  in  1776,  and,  the  very 
next  term,  she  was  prevailed  upon  by  her  father  to  suffer  a  recovery  of 
the  Oxfordshire  estate  to  him  in  fee.  —  It  is  suggested  in  the  pleadings, 
as  well  as  at  the  bar,  that  the  purpose  for  which  she  was  so  prevailed 
upon  to  join  in  the  recovery  was,  to  discharge  her  father's  debts ; — but  it 
is  not  stated,  that  the  quantity  of  his  debts,  or  any  more  specific  proposal 

was  made  [known]  to  ner. Lord  Inchiquin  took  the  estate  in  fee,  — 

and  it  is  not  said  that  any  branch  of  the  family,  that  could  give  any  de- 

free  of  authority  or  propriety  to  the  transaction,  was  concerned.  It  has 
een  argued,  that  J  must  lay  this  transaction  out  of  the  case  ;  because 
it  has  been  acquiesced  in,  and  is  not  now  complained  of,  —  I  have  been 
inclined  to  lay  it  out  of  the  case,  and  to  consider  this  case  in  an  abstract 
light:  —  it  is  more  convenient  to  the  policy  of  justice,  that  cases  should 
be  determined  on  general  principles,  I  therefore  [*]  lay  it  out  of  the 
case,  except  so  far  as  it  brings  forward  this  point,  viz.  whether  Lady 
^ary  could  impeach  this  transaction  in  a  court  of  equity ;  —  for  if  sOy  she 
had  still  some  mterest  in  the  estate.  This  question  is  not  now  ripe  for 
decision ;  —  but  it  is  a  material  question,  whether  Lord  Inchiqutn  had 

the  same  right  in  equity  as  he  certainly  had  at  law. The  nrst  step 

in  the  business  was  no  earlier  ibdm  December ;  — then  itJirU  appears 
that  Lady  Shdtmme  had  been  applied  to.  —  Lady  Shelbume  sent  a  pro- 
posal in  writing  of  what  she  would  do ;  —  what  she  said  was  merely  that 
the  match  was  not  so  advantageous  as  her  son  might  expect,  but  that 
she  highly  approved  of  Lady  Mary's  character ;  and  that  she  would 
therefore  accede  to  the  proposal  with  such  sort  of  countenance  as  was 
expressed  in  the  paper.    Mr.  Patterson,  on  oath,  draws  the  conclusion 
from  this  circumstance,  that  Lady  Shelbume  knew  what  was  in  the  con- 
templation of  the  other  parties.        '  But  we  must  remember  that  we 
are  now  on  this  part  of  the  case,  viz.  by  what  means  it  is,  that  an  agree^ 
iqent  in  writing  should  be  changed.  — What  I  now  say,  must  be  con- 
sidered as  being  spoken  with  that  view.  —  Considering  what  the  cir- 
cumstances of  the  several  parties  actually  were,  to  say  that  it  was  not 
probable  that  Lady  Shelbume  should  make   such  proposal,    and  say 
what  she  did  say,  respecting  the  match,  without  such  knowledge  of  the 
intention  of  the  other  parties,  is  ridiculous'.  —  It  cannot  be  looked  upon 
as  any  kind  of  proof  of  her  being  apprized  of  the  terms.     On  this  pro- 
posal of  Lady  Shelbume\  a  meeting  was  had,  when  the  terms  now  un- 
der contemplation  were,   in  some  loose  and  general  way,  reduced  into 
writing.—  At  this  meeting  were  Mr.  Fitzmaurice,  Mr.Daggey  Mr. Pat' 
terson,  and  Lord  Inchiquin. —  And  it  is  said  it  was  the  intention  of  all  of 
Uiem,  that  there  should  be  30,000^.  raised,  over  and  above  the  incum- 
brances then  affecting  the  estate.    It  appears,  from  the  evidence,  that 
there  must  have  been  a  great  deal  of  conversation  on  the  subject  —  It 
was  then  put  to  Mr.  Patterson,  to  draw  the  proposals  into  some  more 
distinct  form  —  and  he  was  then  to  shew  them  to  Mr.  Dagse  ;  —  and, 
on  the  15th,  he  accordingly  shewed  them  to  Mr.  Dagge.  —  Mr.  Dagfte 
reminded  him  of  the  conversation  that  had  passed,  and  suggested  him 
the  words  which  he  thought  ought  to  be  inserted ;  taking  notice  of  the 
prior  incumbrances. — Patterson  drew  up  the  articles  without  insertmg 
the  words.     The  instrument  was  carried  to  Lady  Shelburne,  as  corres- 
pondent to  her  instructions,   and  the  [*]  circumstance  of  Lady  Shel" 
Qume*B  signing  the  paper  is  the  only  proof  of  her  knowledge  of  the  terms. 

The 


IN  THE  Court  of  Cuancert* 


S50 


SuELBURItK 

affoinst 
hmaiQUivi. 


yhe  paper  was  carried  to  Lady  Shelbumes  on  the  16th,  —  and,  it  should  1784. 

i>e  observed,  for  what  reason  it  was  carried  to  her  in  an  unfinished 
state ;  which  was,  that  Patterson  said  it  was  necessary  to  have  a  more 
exact  description  of  the  estate  which  Lady  Shelburne  was  to  appoint. 
Blacky  who  ingrossed  the  articles,  had  nothing  to  do  with  the  law,   but 
was  employed  merely  as  writing  a  good  hand.     On  the  17th  they  were 
carried  to  Taplow, —  Now,  observe  who  were  present  when  Lord  Inchi' 
quin  signed  —  Mr.  Ormcy  and  Mr.  Wallis.     Mr.  Wallis  is,  I  suppose, 
the  gentleman  whom  we  all  know,  and  who  is  a  very  proper  person  to 
be  consulted  on  an  occasion  of  that  sort.    The  paper  was  in  fact  signed 
by  Lord  Inchiquiriy  and  that  is  all  I  know  of  the  business  :  yet  it  is  said, 
that  it  was  a  surprize  upon  Lord  tnchiquhiy  —  how  can  that  be  ?   There 
is  no  hint  of  incapacity  in  Lord  Inchiquiriy  or  of  any  thing  like  surprize* 
in  the  evidence,  so  that  fact  is  out  of  the  case ;  — and  indeed  it  goes 
directly  the  other  way ;  at  least.  Lord  Inchiquin  seems  to  have  executed 
the  articles  quite  upon  as  great  deliberation  as  Lady  Shelburne,     Now, 
under  these  circumstances,  the  question  was,  first  as  to  the  competency, 
and  secondly,  as  to  the  effect  of  parol  evidence.  I  think  I  could  not  avoid 
admitting  it ;  for  it  is  clear,  that  where  an  equity  is  attempted  to  be 
l^sed,  founded  upon  a  ground  collateral  to  the  contract,  there  must  be 
evidence  dehors  the  contract,  to  shew  the  fact.      As  when  400/.  was 
inserted  instead  of  500/.  by  the  husband,   to  cheat  the  wife,  and  many 
other  cases  of  the  same  sort  in  Eq.  Ca.  Abr.  all  of  which  go  on  the  sub- 
ject of  fraud.  —  Now,  the  moment  you  impeach  a  deed  for  fraud,  you 
must  either  deny  the  effect  of  fraud  on  the  deed,  or  you  cannot  but  be 
under  the  necessity  of  admitting  evidence  to  prove  it.     So  if  two  per- 
sons intrust  a  third  person  to  draw  up  minutes  of  their  intention,  and 
such  person  does  not  draw  them  according  to  such  intention,  that  case, 
might  be  relieved  ;  for  that  would  be  a  kind  of  fraud.     It  must  be  an  es- 
sential ingredient  to  any  relief  under  this  head,   that  it  should  be  on  an 
accident  perfectly  distinct  from  the  sense  of  the  instrument. —  So  on  the 
head  of  ambiguity;  if  there  be  a  latent  ambiguity,  it  must  be  explained      ^ 
by  parol  evidence ;  for  though  the  words  do  not,  primdjacie,  import  an 
ambiguity,  yet  if  such  ambiguity  can  be  made  to  appear  from  parol  evi- 
dence, it  must  be  admitted  to  explain  it,  as  well  as  to   raise  it :  but  if 
words  have  in  themselves  a  positive  precise  sense,  [*]  I  have  no  idea  of      [  •SSI  ] 
its  being  possible  to  change  them,  and  I  take  it  to  be  an  established  rule 
that  words  cannot  be  changed  in  that  manner.  —  It  has  been  said,  in 
this  case,  that  notice  to  Patterson  ought  to  bind  Lady  Shelburne  —  I 
wanted  to  have  this  more  argued.  —  It  is  clear,  that  if  a  man  purchases 
an  estate,  subject  to  an  equity  only,  if  he,  or  if  his  agent  know  it,  it  is  a 
fraud ;  but  when  an  instrument  is  signed  by  all  parties,  that  the  intention 
shall  be  interpreted  contrary  to  such  instrument,  by  notice  to  an  agent 
that  some  of  the  parties  had  such  intention,  is  quite  beside  all  the  cases«— 
If  this  then  were  the  fact,  it  would  be  impossible  to  bind  Lady  Shelburne^ 
unless  she  had  consented,  —  for  employing  him  to  draw  out  such  terms 
for  her  into  form,  is  not  employing  him  to  make  terms  for  her.-^Is  it 
making  him  her  attorney  to  agree  to  new  terms  ?  If  therefore  it  had  stood 
on  this  ground,  I  think  it  would  have  bound  Lady  Shelburne:  but  I  do 
not  think  that  it  turns  upon  this ;  for  I  do  not  think  that  the  conversation, 
however  it  may  now  occur  to  the  gentlemen,  purported  to  be  a  distinct 
demand  of  terms,  without  which  Lord  Inchiquin  would  not  agree  to  the 
marriage ;  and  my  belief  is,  that  if  Lady  Sheiourne  had  insisted  upon  hep 
terms,  Lord  Inchiquin  would  not  have  insisted  upon  his. — And  those 
very  gentlemen  are  as  far  from  carrying  their  agreement  into  execution 
as  \^y  Shelburne  ^\  for  vfliat  they  did  execute  was  quite  adverse  to 
both,  and  charged  a  further  sum  of  money  oii  the  estate  than  was  .iow 
tendsd.  by  either  party ;  and  indeed  the  case  has  been  opened  to  me  in 
Vol.  I.  T  four 
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four  or  five  (different  ways. — There  is  enough  to  shew  that  these  circmii* 
stances  were  open  and  perfectly  intelligible  between  Lord  Inchiquhi  and 
Mr.  Fitzmaurice :  from  which  another  opinion  might  be  entertainedi 
which  I  have  now  nothing  to  do  with.  Another  circumstance  ift»  thi^ 
very  great  age  of  one  of  the  gentlemen  who  have  been  examined;  hb 
memory  very  possibly  fails  him.  Under  these  circumstances  it  will  be  too 
much  to  put  a  new  sense,  and  much  more  a  contrary  sense,  upon  the 
articles  against  the  interest  of  the  plaintiff;  but  if  this  could  be  done  ai 
against  Lady  Shelburne,  will  it  do  the  whole  ?  The  plaintiff  the  child, 
derives  two  interests  —  one  from  Lady  Man/  in  the  Oxfordshire  and 
Buckinghamshire  estate,  whatever  it  may  be.  Had  Lady  Mary  noticed 
She  joined  in  the  articles,  and  was  bound  by  the  articles,  as  the  reit 
were.  —  But  did  Lady  Mary  ever  agree  to  any  other  terms  than  vhst 
were  in  the  instrument  ?  —  and  how  can  the  children  be  bound  if  she 
never  consented  ?  On  the  whole,  therefore,  [*]  whether  the  case  ii 
considered  on  the  articles  merely,  or  on  the  evidence,  (which  I  do  not 
think  shoidd  be  admitted  to  the  extent  of  changing  the  effect  of  theie 
articles,)  or  in  any  other  point  of  view;  I  cannot  deprive  the  children 
of  their  interest  under  these  articles.  —  The  articles  therefore  must  be 
carried  into  execution,  and  Lord  Inchiquin  is  bound  to  discharge  all  in- 
cumbrances on  the  estate  above  30,000/. 

His  Lordship  declared,  that  the  articles  ought  to  be  specifically  per- 
formed, and  decreed  that  they  should  be  earned  into  execution,  by  t 
conveyance  of  the  estates,  to  be  settled  by  the  Master,  and  thaithe 
mortgage  of  24,000^  should  stand  as  part  of  the  30,000^.  to  be  raised 
under  uie  deed.  (6) 

From  this  decree  Lord  Inchiquin  appealed  to  the  House  of  Lords,  but 
the  printed  case  of  the  respondent  John  Hamilton  Fitzmaurice^  the  in- 
font,  having  stated  that  the  estates  in  Oxfordshire  and  f  Berkshirif  were 
charged  by  mortgage  deeds,  dated  the  25th  and  26th  of  September,  1777} 
with  the  payment  of  a  further  sum  of  3000/.  to  the  Honourable  George 
Grimston;  the  House  of  Lords,  on  the  4th  of  March,  1785,  ordered  we 
cause  to  stand  over  to  the  2d  of  May,  with  liberty  for  the  respondent, 
the  infant,  to  bring  a  cross  appeal.  Under  this  order  a  cross  M>peal  wai 
brought,  and,  on  Friday  the  13th  of  May,  1785,  the  House  of  Lords  was 


f  The  estates  called  in  the  former  part  of  the  case  the  Oafordi/nre 
to  comprise  some  farms  in  Berkshire. 
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(6)  Lord  Thurlow  C.  declared,  **  that  the  articles  entered  into  previous  to  the  mar- 
riage of  Thomas  Fitxmaurice  and  Lady  Mari^  his  wife,  dated  the  17th  of  Deeemkrt 
1777,  ought  to  be  ftpcdfically  performed,  and  did  order  and  decree  the  same  to  be 
**  carried  into  execution  by  a  proper  conveyance  and  settlement  of  the  estates  thereby 
«  covenanted  to  be  settled,  agiieeably  to  the  said  articles ;  and  referred  it  to  the  Huts 
"  to  settle  such  conveyance ;  and  that  all  proper  parties  were  to  join  therein  ai  the  Ma^ 
**  ter  should  direct :  and  his  Lordship  declared  that  the  estates  to  be  conveyed,  pursuant 
'<  to  the  said  articles,  were  to  be  subject  only  to  the  payment  of  3675/.,  the  cfatfges  and 
**  expences  attending  the  inclosure  of  the  estate  of  the  £.  of  Inchiquin,  at  JBrodweB  and 
"  FiUdns,  in  the  county  of  Oxford,  under  the  act  of  parliament,  in  the  pleadings  mA- 
'*  tioned,  and  to  the  term  to  be  created  and  vested  in  the  trustees,  for  the  purpose  of 
«  raising  30>000;.  for  the  benefit  of  the  apiiellaut ;  and  his  Lordship  also  declarad,  ^ 
**  the  mortgage  for  24,000/.  vms  to  stand  as  part  of  the  said  sum  of  30,000/.  to  be  rvuid 
*'  under  the  deed  ;  and  that  the  term  to  be  created  by  virtue  of  the  deed,  should  be  niXh 
**  ject  only  to  so  much  of  the  said  30,000/.  as  the  said  mortgage  and  the  interest  aooniid 
"  thereon  should  not  exhaust  [▲]  ;  and  out  of  what  should  not  be  so  exhausted,  the 
*'  plaintiff  was  to  be  paid  his  costs  of  the  suit,  to  be  taxed  by  the  Master,"  and  sodi  ol^ 
costs  as  by  the  decree  were  directed.     Vide  5  Bro.  P.  C  174.  octavo  edit. 

[a]  The  variations  made  by  the  House  of  Lords  wert  to  be  insorttd  bore.    Saethi 
next  note. 

pleased 


IK  THE   CoiJflT  OF   ClIANCERt. 

pIlftAtod  to  ord^  the  decree  to  be  amended  (7),  to  let  in  the  3000/.  and 
tile  interest  due  thereon,  as  part  of  the  charge  of  30,000/.  and  to.  order 
the  Master  to  enquire  whether  the  Earl  of  Inchiouin  had  introduced  any 
other  incumbrance  upon  the  estate ;  and  if  he  snould  find  any,  that  the 
residue  of  the  30,000/.  should  be  applied  in  the  payment  thereof,  and, 
Irith  these  amendments,  affirmed  the  decree.  (7)  Ex  relatione. 

(7)  Their  Lordships  ORDERED  and  ADJUDGED,  That  the  decree  therein 
eoixipUuned  of,  should  be  amended  by  inserting  after  tlie  word  exhaust,  the  following 
words :  —  "jlnd  that  the  residtie  of  the  said  SOtOOOl.  should  be  ajiittied  to  tfie  discharge  of 
•*  ike  mortgage  for  30001.  Tnentioned  in  the  answer  of  the  aj)j)eUant,  the  Earl  of  Inchiquin, 
"  and  also  of  the  interest  due  on  the  said  sums  of24,OOOL  and  30001.,  and  let  the  Master 
"  for  that  jmrpose  inquire  what  is  due  on  the  said  mortgages  respectively t  and  whether  the 
Earl  of  Inchiquin  has  introduced  any  other  incumbrance  on  the  estate  in  guestionf  and  if 
he  shall  fnd  any  such^  let  the  rest  of  the  said  sum  of  30,000^.  be  apjUied  in' the  discharge 
ikeretf;  and  aflter  the  words  tit  like  manner^  to  insert  Uie  following  words :  And  if 
afier  paying  the  costs  of  this  suit,  any  jutrt  of  the  said  30001.  shall  remain  unexhausted, 
lei  the  same  be  paid  to  the  said  Earl  ojf  Inchiquin  ;  and  it  was  further  ordered  and  ad- 
judged, that,  with  these  amendments,  the  said  decree  sliould  be  affirmed.**  5  Bro. 
P.  C  178.  octavo  edit. 


M 


%t 


l( 


l< 


SlriELBORNE 

t^ainst 
Ikcriquin. 


[•3  Oliver  Beckett,  Esq. 


Plaintiff.       [  #353  ] 


Thomas  Coudley,  George  Iveson,  John  Iveson,  (a  Bankrupt,) 
and  Margaret  his  Wife;  John  Prince,  (Assignee  of  John 
Iveson,  the  Bankrupt,)  Rosey  Iveson,  and  Thomas  Taylor. 

Defendants. 

(Reg.  Lib.  1783.  A.  fol.  288.) 

IIIY  indentures  of  lease  and  release  of  the  14th  and  15th  days  of  j-./.beinir  about 
•■-^  Jtine,  1772,  George  Iveson,  and  his  eldest  son  John  Iveson y  (both  to  mortgage  an 
deceased)  conveyed  the  manor  of,  and  lands  in,  Bilton,  in  the  county  of  estate,  upon 
Yorky  to  Henry  Stapleton  and  Thomas  Thornton,  and  their  heirs  and  which  his 
assicrns  for  ever,  upon  trust  to  sell  the  same,  and,  with  the  money  thereby  yo"">se«^*>7>- 

•  •         *.  'I  •  *•        ^     oi'A^i         A  ^       1  *  *.u      thersandsistera 

arising,  to  pay  certain  sums  amounting  to  850u.  and  to  place  out  the  badchaiKe8,got 

residue  of  Uie  money  on  real  securities ;  and  after  the  said  George  /ve-  them  to  join  in 

fott's  death,  to  pay  to  the  defendants  George  Iveson,  Margaret  iveson,  theconreyance, 

and  Rosey  Iveson,  the  younger  children  of  the  said  George  Iveson,  the  ^  acknow- 

mm  of  SOOO/.  equally  among  them,  and  to  pay  the  residue  (if  aiw)  of  the  |^^^^ 

money  arising  by  such  sale  to  the  executors  or  administrators  of  the  said  pj^ons,  giv- 

George  Iveson.    Before  any  sale  was  made  of  the  estates,  George  Iveson  ing  them  an 

died*    After  his  decease,  John  Iveson  came  to  an  agreement  with  the  undertaking, 

trustees,  for  the  purchase  of  the  trust  estates,  for  the  sum  of  14,668/.  \0s. ;  ^**  be  would 

and  to^  enable  him  to  complete  his  purchase,  and  to  answer  other  occa-  fJjJI^Lu^  * 

aiona,  he  procured  a  loan  of  16,(XX)/.  from  Harriet  Amy  and,  for  which  niwrt^e,  and 

die  was  to  have  a  mortgage  of  the  said  estates ;  and  accordingly,  by  in-  enter  into  no 

denture  of  twelve  parts,  dated  the  18th  o^  August,  1774,  whereto  the  prior  aecurity. 

Trustees,  John  Iveson  deceased,   George  Iveson,  John  Iveson  and  Mar-  IJ^*^''*^^^ 

gmr^  his  wife,  and  Rosey  Iveson,  were  parties  ;  it  was  witnessed,  that,  in  quemmortgage 

cantideration  of  the  sum  of  SOOOZ.  paid  by  the  said  Harriet  Amyand  to  ^  piainti^r 

the  defendants  George  Iveson,  John  Iveson  and  Margaret  his  wife,  and  money  lent  be- 

fore  on  bond, 
and*  Dreah sum  advanced :  the  ckiiBS  of  the  younger  children  hare  priority  in  equity,  and  shall  be  pre- 
ferred to  pUuntifTs  mortgage.  ( 1 ) 

(1)  See  tf<e  obsenraftions  of  Lord  Eldon  C.  on  this  case,  &c.  in  £t<onf  w.^ieknefl, 
•  Vm.  183.  192.  atid  the  notes  postea. 
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Rosey  Iveson^  in  full  for  the  sum  of  SOOO/.  mentioned  in  the  indentures  of 
the  14th  and  15th  ofJuncy  1772,  the  receipt  of  which  the  defendants  did 
thereby  acknowledge,  and  in  consideration  of  other  sums  therein  raen^ 
tioned  to  be  paid  by  the  said  Harriet  Amyand^  amounting  with  the  said 
SOOO/.  to  the  sum  of  16,000/.  the  Trustees,  John  Iveson  deceased,  and 
the  defendants  George  Iveson,  John  Iveson  and  Margaret  his  wife,  and 
Rosey  Iveson,  did  convey  the  manor  and  estates  [♦]  unto  the  said  Hat* 
riet  Amy  and,  her  heirs  and  assigns  for  ever,  subject  to  redemption,  bjr 
tlie  said  John  Iveson  deceased,  on  payment  of  the  said  16,000/.  wiUi 
interest.  The  defendants  Geor^  Iveson,  John  Iveson^  and  Margardlk 
wife,  &x\d  Rosey  Iveson,  also  respectively  subscribed  their  names  to  receipts 
indorsed  on  tne  deed  for  the  sum  of  3000/.  John  Iveson  afterwards 
.  borrowed  of  the  defendant  Taylor  500/.  with  which  he  also  charged 
the  estate.  y 

In  the  month  of  March,  1778,  John  Iveson  deceased,  being  indebted^ 
to  the  plaintiff,  in  2400/.  secured  by  bond,  applied  to  the  plaintiff  for  a 
further  sum  of  1200/.  who  agreed  to  lend  him  the  same,  provided  he 
Would  convey  the  estates  to  a  trustee  to  sell,  and  out  of  the  mpney  arising 
therefrom,  to  "pay  the  plaintiff  such  two  sums  of  2400/.  and  1200/.  which 
the  said  John  Iveson  agreed  to  do,  and  to  give  the  plaintiff  a  mortgage  on 
the  estates  in  the  mean  time. 

By  indentures  dated  the  SOth  and  Slst  o£  March,  1778,  the  saidJoA* 
Iveson  conveyed  the  manor  and  estates  to  the  plaintiff,  subject  to 
redemption  on  payment  of  the  said  sums  of  2400/.  and  1200/.  widi 
interest.  —  And,  by  other  indentures,  of  the  1st  and  2d  of  April,  1778, 
he  conveyed  the  manor  and  estates  unto  Thomas  Cordley,  upon  trust,  to 
sell,  and  out  of  the  money  arising  thereby,  in  the  first  place,  to  pay  off 
,the  16,000/.  secured  by  the  mortgage  to  Harriet  Amyand,  with  the 
interest ;  and,  in  the  next  place,  to  pay  off  the  500/.  due  to  Thmat 
Taylor;  and  in  the  next  place,  to  pay  to  the  plaintiff  the  said  two  sums 
of  2400/.  and  1200/.  and  tlie  interest  due  thereon,  and  to  pay  the  residue 
(if  any)  of  the  money  to  the  said  John  Iveson,  or  as  he  should  appoint. 
—  The  plaintiff  afterwards  lent  John  Iveson  other  sums,  amountmg  to- 
gether to  50/.,  and  he,  by  writing  dated  the  1st  of  January,  1779,  charged 
the  said  estates  with  the  payment  thereof. 

In  Hilary  term,  1779,  the  plaintiff  filed  his  bill  against  Cordley,  and 
others  of  the  parties,  to  have  the  trusts  of  the  indenture  of  the  2d  of 
April,  1778,  carried  into  execution  :  which  bill  was  afterwards  amendecl, 
by  making  the  Ivesons  parties. —  The  defendants,  the  Ivesons,  by  their 
answers  in  the  said  cause,  stated  tlie  said  first-mentioned  deeds  of  the  14th 
and  15th  of  [♦]  June,  1772,  whereby  tlie  said  3000/.  was  charged  upon 
the  said  manor  and  estates  for  their  benefit ;  and  further  stated,  that 
John  Iveson  deceased,  having  agreed  with  the  trustees  for  the  purchase 
of  the  estates,  articles  of  agreement  were  entered  into  by  the  said  John 
Iveson,  and  the  defendants,  dated  the  10th  of  February,  1773,  whereby 
the  defendants  agreed  to  release  unto  the  trustees  all  tlieir  right  and  in- 
terest in  the  estates ;  and  John  Iveson  deceased  agreed,  tliat  he  would, 
immediately  after  the  estates  had  been  conveyed  to  him,  secure  the 
3000/.  by  mortgage  of  the  estates  unto  the  defendants,  in  equal  propor- 
tions, on  the  10th  of  October,  1776,  with  interest  for  the  same.  That 
after  the  execution  of  the  mortgage  of  the  18th  of  August,  1774,  John 
Iveson  deceased  signed  another  agreement,  dated  the  24th  of  that  month, 
whereby,  after  reciting  that  the  said  3000/.  had  not  been  received  by  the 
respondents,  he  agreed  to  secure  to  each  of  the  defendants  the  sum  of 
1000/.  with  interest,  by  mortgage  of  the  estates,  as  soon  as  deeds  could 
be  prepared  for  that  purpose :  and,  accordingly,  each  of  the  defendants 
claimed  the  sum  of  1000/.  part  of  the  said  3000/.,  and  insisted  that,  not- 
withstanding the  said  John  Iveson  deceased  had  not  executed  a  loortgBfe 

for 
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fbr  securing  thf  same,  yet  they  were  intitled  to  be  paid  the  same  imme- 
diately after  the  said  mortgage  made  to  Harriet  Amyand.  —  It  did  not 
appear  in  the  cause  that  the  plaintiff' had  any  notice  of  this  agreement  (2) 
with  George^  Margaret,  and  Rosey  Iveson,  although  he  had  of  their  re* 
lease ;  and  the  estates  proving  insufficient  to  pay  all  the  incumbrances, 
the  question  was,  whether  the  equitable  charge  (3)  arising  from  the 
agreement  o^  John  Iveson  with  the  defendants  should,  or  should  not,  be 
preferred  to  the  plaintiffs  mortgage. 

The  Lord  Chancellor,  26th  February ,  1783,  on  hearing  counsel  for  the 
plaintiff  only,  decreed  the  charge  in  favour  of  the  younger  children,  to 
be  nrior  to  the  securities  of  the  plaintiff,  and  dismissed  the  bill.  (4)  The 
plaintiff  presented  his  petition  of  re-hearing,  frpm  this  part  of  the 
decree,  to  the  late  Lords  Commissioners,  before  whom  the  cause  waa 
argued  the  7th  oi  December y  1783,  but  never  determined  by  them  :  the 
great  seal  being  restored  to  Lord  Thurlow  before  they  pronounced  any 
decree. 

f  *]  It  came  on  before  His  Lordship  this  term,  and  was  argued  by 
Mr.  Ambler,  Mr.  Mansfield,  Mr.  Scott,  and  Mr.  Bicknel,  for  the  plain* 
tiffs ;  Mr.  Attorney  General^  Mr.  HoUist,  Mr.  King,  and  Mr.  Shuter,  for 
the  defendants. 

For  the  plaintiffs,  it  was  contended  that  this  was  only  a  new  security 
for  the  ola  debt,  and  that  the  defendants  had  held  out  to  the  plaintiff 
that  they  were  satisfied :  although  it  was  acknowledged,  that  if  this  had 
been  a  new  sum  of  30D0/.  lent  to  the  brother  upon  this  equitable  security, 
the  younger  children  should  have  had  a  priority  before  Beckett,  the  sub- 
sequent incumbrancer ;  but  that  being  for  the  old  debt,  they  should  not 
have  priority,  even  though  they  had  taken  the  legal  estate,  2  Vern.  150. 
That  it'  is  a  settled  point  that  a  person  having  a  prior  security,  and 
knowing  that  another  person  is  treating,  ought  to  disclose  his  security, 
Mocatta  v.  Murgatroyd,  }  Wms,  393.  Peter  v.  Russel,  1  Eq.  Abr.  321. 
But  here,  the  younger  children  having  a  right  to  the  3000/.  join  in  the 
conveyance,  and  by  the  receipt,  declare  they  are  satisfied ;  and  BeckeH^ 
seeing  that  receipt,  lends  the  money  upon  confidence  of  it :  so  that  they 
assist  to  draw  in  Beckett  to  lend  the  money  upon  a  security  he  otherwise 
would  not  have  done  it  upon,  which  is  a  fraud  upon  him.  They  cited 
also  Hobbs  v.  Norton,  1  Vern.  136.  Hungerford  v.  Earle,  2  Vern.  261. 
liAotson  v.  Rhodes,  ^  Vern.  554-.     Berrisforay,  Milward,  2  Atk.  49. 

For  the  defendants  it  was  argued,  that  the  only  parties  they  had  any 
connection  with  were  Miss  Amyand  and  her  agents ;  and  the  only  con- 
sent they  gave  was  to  be  postponed  to  her  security,  to  which  they  were' 
still  reaay  to  submit.  That,  among  equitable  securities,  the  only  circum* 
stance  to  give  priority  of  payment,  is  priority  of  time,  and  as  Iveson  (the 
legal  estate  being  in  Miss  Amyand)  could  only  carry  an  equitable  security^ 
to  market,  whoever  dealt  with  him,  must  deal-upon  his  honour,  — That,  in 
this  case,  the  plaintiff  did  not  deal  upon  the  security  of  the  estate .  the  first 
money  he  lent  being  upon  bond  only. — For  Rosey,  one  of  the  defendants, 
it  was  particularly  urged,  that  she  was  under  age  at  the  time  of  the  trans- 
action, and  therefore  could  not  be  held  to  be  bound  further  than  by  the 
consent  in  her  answer  put  in  since  she  was  of  age,  which  was,  only,  to 
be  postponed  to  Miss  Amyand, 

m 

(2)  This  circumstance  secnis  to  make  die  case  rather  a  strong  one. 

(3)  As  to  equitable  mortgages,  indejtendentl^  of  other  claims,  tee  RuuH  t.  Rutself 
antea,  269. 

.  (4)  The  declaration  was,  that  *'  the  sum  of  3000/.  charged  m  fatour  of  the  younger 
'•  chiklren  of  G:  L  and  his  wife,  by  the  deed  of  the  14th  of  Jtin«,  1772,  if  $o  be  con$i» 
**  dered  at  prior  in  jwint  of  date  and  right  to  the  securitiet  claimed  by  the  plaintiff.  The 
*'  iMJll  itKu  not  dismttscd,  as  above  sta^,  Uut  consequential  directions  were  given }  ac- 
^  comm  dir^ted,"  &c.    Reg.  Lib. 
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1784.  [♦]  It  stood  over  till  February  the  10th,  when  Lord  Ckancdlor  gave 

judgment. 

Lord  Chancellor,  —  From  the  nature  of  the  case  I  did  not  expect  Uk 
hear  so  much  argument,  or  so  many  authorities  cited.     (His  Lordship 
here  recapitulated  the  circumstances.)     This  case  has  been  ar|^ued  at 
large,  and  the  authorities  cited  seem  strong,  till  they  are  looked  into. — 
That  of  the  Thatched  House  (Peter  v.  Russel)  which  seemed  the  grossest, 
upon  being  examined,  turns  out  the  other  way;  for  it  appears,  £q- 
Abr.  321.  that  the  bill  was  dismissed  with  costs.  (5) -— The  other  cases 
turn   out  the  same.    It  does  not  appear  how  Hungerford  v.  Earle^ 
2  Vern.  [261.]  ended,  but  no  fraud  was  there  imputed.  (6)     In  Ibbotson 
V.  Rhodesy  in  2  Vern.  [554.]  Rhodes  denied  he  had  any  charge  on  the 
estate,  when  asked  by  Gargrave ;  but  it  appears  RJiodes  had  been  in- 
formed, that  Shipley  was  in  treaty  to  lend  money  upon  the  estate.  (7) 
This  Court  never  binds  a  third  person,  but  when  there  is  notice  of  a 
treaty.  —  As  for  the  other  cases,  they  are  all  upon  the  same  ground. 
In  9  Mod.  36.  the  party  stood  by,  and  suffered  a  traudulent  treaty  to  go 
on.  —  Clare  v.  Earl  of  Bedford,  was  a  case  where  an  infant  was  bounds 
because  he  ingrossed  the  deed,  —  that  was  upon  the  principle,  that  he 
knew  of  the  transaction.  —  Mocatta  v.  Murgatroyd,  1  Wms.  393.  the  first 
mortgagee  was  a  witness  to  the  second  mortgage,  and  was  therefore 
postponed.    I  do  not  leave  this  as  a  case,  which  I  should  determine  in 
the  same  manner ;  for  a  witness,  in  practice,  is  not  privy  to  the  contents 
of  the  deed. — The  book  refers  to  a  case  where  Lord  King  denied  the 
law  to  be  so  :  the  property  was  there  bound  on  the  principle  of  notice* 
— In  Berrisford  v.  Mtlwardy  2  Atk.  49.  the  partv  stood  by,  whilst  the 
estate  was  re-mortgaged,  and  had  promised  to  take  personal  securiQr.  — 
Tliere  is  no  case  in  the  books,  but  where  the  party  to  whom  the  fraud  is 
imputed,  was  conusant  of  the  treaty  in  which  the  fraud  was  practised ; 
but,  although  there  is  no  such  case,  yet,  if  it  appeared  that  the  parties 
were  confederating  together  to  cheat  some  one,  although  the  paiticular 
person  was  not  known,  the  case  would  fall  within  the  same  principlet 
and  must  receive  the   same   determination.  —  Here   the  first  240tf» 
was  advanced  on  a  bond :  —  the  1200/.  was  not  lent  on  the  credit  of 
the  mortgaged  premises,  otherwise  than  that  the  estate  should  be  sold 
to  discharge  tlie  former  incumbrances,  and  the  1200/.    The  plaintiff 
[  *d5B  ]      [*]  had  not  examined  the  title,  but  lent  the  last  money  to  better  bii 
security  as  to  the  former.     The  time  when  the  money  was  advanced  is 
that  at  which  the  notice  is  material.     In  order  to  postpone  this  charge, 
he  insists  that  this  was  the  old  debt.     It  is  compared  to  the  case  of  a 


(5)  Peter  ▼.  Russd  is  also  reported  2  Vern.  726.  See  Mr.  Raithby*s  edition,  note  to 
p.  727.,  where  an  additional  reason  for  the  judgment  is  stated  from  R.  L.  thus :  -» 
*'  especially  since  the  plaintift'  lent  his  money  without  having  or  insisting  to  bare  tb< 
**  custody  of  the  said  original  lease.*'  The  general  principle,  however,  is,  that  the  mere 
leaving  of  title/deeds  in  the  possession  of  the  mortgagor,  will  ru^  pottftone  a  j*arty ;  and 
tiiat  for  such  purpose  there  must  either  be  fraud,  concealment,  or  such  gross  negligence, 
as  of  itself  to  amount  to  evidence  of  a  fraudulent  intention.  Mr.  J.  BulUrs  position, 
therefore,  in  GoodtUU  v.  Morgan,  1  T.  R.  762.  is  wrong.  See  per  Lord  Eldon  C  in 
Eoans  V.  Bickneiiy  6  Ves.  183.  190,  191,   192.,  with  the  cases  there  referred  tow  nd 

1  FonbL  T.  E.  262.  note  (n). 

It  is  remarkable  that  Lord  RedttdaWs  notes,  referring  to  some  MSS.  of  Lord  Tofttl, 
state  the  decisions,  in  Peter  v.  Russel,  and  in  Ibbotson  v.  Rhodes,  to  be  there  cited,  as 
having  been  reversed. 

(6)  See  the  case  of  Hungerford  v.  Earle,  from  the  Reg.  Book  in  Mr.  Raithby't 

2  Vern.  261. 

(7)  See  2  RaitUiy's  Vernon,  55i,  S55.  and  1  Eq.  Ca.  Ab.  229,  390.  pL  13.     And  see 
tlw  latter  part  of  note  (5)  aniea. 
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person  selling  an  estate,  and  not  receiving  the  money  (8);  and  that         1Y84. 
therefore  there  is  it  lien:  but  it  is  not  like  that  case,  because  the  pur-      ^  -\    _  ^ 
chaser  paid  the  money,  and  the  drildren  consented  to  its  being  paid  to       Bscrar 
the  brother :  this  put  an  end  to  the  lien,  as  to  the  estate  in  the  hands         agamti 
of  the  purchaser.     Here  was  no  fraud  in  the  intention  of  the  parties ;  it       Cowjlet. 
was  a  provision  for  a  probable  event,  as  to  which  it  would  operate,  as  a 
discharge  of  the  estate.    It  is  allowed,  that  if  it  had  been  paid  to  the 
children,  and  afterwards  lent  by  them  to  the  brother  upon  this  security, 
that  it  must  preserve  its  priority  ;  but  there  is  no  difference,  whether  it 
is  advanced  the  next  moment,  or  at  another  time.     There  is  no  dif^ 
ference,  whether  it  is  the  old  debt,  or  not,  for  the  charge  was  gone* 
and  the  estate  was  only  liable  by  virtue  of  the  writing ;  for  if  there  had 
been  no  such  writing,  it  would  only  have  been  a  simple  contract  debt. 
Then^  as  being  prior  in  time,  it  must  be  prior  in  equity  ;  the  mortgagee- 
had  the  security  he  trusted  to,  he  knew  he  had  not  the  legal  estate,  he 
trusted  to  the  nonour  of  the  borrower.     This  puts  an  end  to  the  case 
of  the  younger  child,  who  was  an  infant  at  the  time  of  the  transaction  : 
if  there  was  a  fraud,  of  which  the  infant  was  conusant,  she  would  be 
bound  as  much  as  an  adult.     But  I  think  there  is  no  reason  to  attribute 
fraud  to  any  of  them. 

His  Lordship  affirmed  the  former  decree,  by  which  the  charge  of 
SOOO/.  was  to  be  considered  as  prior  to  the  securities  of  the  plaintiff. 
[And  the  deposit  was  ordered  to  be  paid  to  the  defendants.] 

From  this  decree  the  plaintiff  brought  an  appeal  in  Parliament,  but 
did  not  prosecute  it;  in  consequence,  as  the  reporter  has  been  in- 
formed, of  its  being  discovered  that  the  estates  were  insufficient  to  pay 
the  prior  incumbrances. 

(S)  If  a  purchaser /Nsys  the  money ,  and  is  afterwards  evicted  through  the  fraud  of  the 
rtBodoTf  to  which  another  person  is  no  party,  he  has  quite  lost  his  lien.  See  CtUor  ▼.  £• 
of  Pembroke,  aniea,  501.  and  the  notes.  So  where  be  takes  any  specific  security  for  the 
money  remaining  due,  wherefrom  it  can  be  implied  he  meant  to  rely  upon  it,  see  Black- 
bum  V.  Gregwh  postea,  420.  and  Nairn  ▼.  Prowse,  6  Ves.  752. 759,  &c.  All,  however* 
teems  to  turn  upon  the  party's  manifest  intention  to  substitute  any  other  security  at  any 
time  for  his  right  in  respect  of  the  estate  itself.  And  Lord  £ldon  C.  observed,  in  Austen 
▼.  Haiaey,  and  Bedford  v.  Halsey,  on  the  20th  July,  1801,  that  a  vendor  has  a  lien  against 
an  estate  in  the  hands  of  a  purchaser,  unless  securities  have  passed,  from  which  it  dearfy 
ofpears  that  **  the  party  intended  to  give  up  his  lien>**  And  Lord  Eldon  at  the  same  time 
Hfproved  the  case  of  Chapman  v.  Tanner t  I  Vem.267.  Editor's  MS.  note,  taken  ih 
eaaitf  Austen  ▼.  Halsey,  is  reported,  and  the  point  which  gave  occasion  for  the  above 
observations  appears,  6  Ves.  475. 480,  481. ;  but  those  observations  of  the  Lord  Chancellor 
were  made  some  months  before,  and  are  otherwise  unreported.  See,  however,  6  Ves. 
483.  As  to  Chapman  v.  Tanner,  see  Mr.  Raithby*s  extract  of  the  decree  from  the  Re- 
gistrar's book,  I  Vem.  268.  That  a  vendor's  lien  exists,  if  not  clearly  relinquished.  See 
farther  Macreth  v.  Symmons,  15  Ves.  529.  GraiU  y.  Mills,  2  Ves.  &  B.506.  Ex  parte 
Peake,  1  Madd.  Rep.  546.  and  Hughes  v,  Kearney,  1  Scha  &  Lefroy,  152.  135, 156.  per 
Lofd  Redesdale  C. 


[*]  Newton  against  Bennet.     12S  ApriL']  [  *359  ] 

(Reg.  Lib.  1783.  B.  fol.287.  b.) 


THII$  was  a  branch  of  the  clause  reported  before  p.  1S5.»  asid  now  where  an  ex- 
Ci(me  on  for  further  directions,  upon  a  reserved  question,  whether  ecutor  keeps 

the   ^^  money  of 
his  testator  in 
Irisfaatidi,  iiith6ut  scoounting^  fbr  a  long  time,  and  eniployB  it  iti  his  trade,'  he  shall  pay  interest  ( 1 } 

(1)  M  alilb  PeiHtlrki  v.  SaytOuti,  postia,  375.  ibd  Trdfei  T.  TlovHuhend,  pott.  3^.    As 
«^  I9W  f«<»  dr  Itktifhs^  ^Hkh  ^fil^  ah  iftscotor, .  s^^  $ft,  lOUkOA  bi  diiiiged,  iCwiU 

•  t  4  .         nA 


Nkwtox 

against 


C*860] 


CikSES   Ah6U£D   and  DjET£RMIN£D 

the  dcfeml^t,  Bennett  should  be  charged  interest  for  sums  belonging-- 
to  the  estate  of  Moore,  his  testator,  and  remaining  from  time  t6  time 
in  his  hands,  which  he  used  in  common  with  his  own  money,  in  the  way 
of  his  trade,  under  the  following  circumstances : — 

Moore  and  Tryon  had  been  partners.  The  partnership  was  dissolved 
in  174>3|  but  Moored  name  continued  in  the  business,  and  Tryon  gave 
Moore  an  assignment  of  scheduled  debts,  and  also  a  further  security,  to 
indemnify  him  from  all  debts  which  should  be  incurred.  In  1747, 
Tryon  died.  By  his  will,  he  appointed  Moore  executor.  In  1754, 
Moore  died,  and,  by  his  will,  gave  several  legacies  to  the  plaintiffs,  and 
appointed  Bennet  and  one  Gibson  (not  now  a  party)  executors  ;  Bennet 
also  took  out  administration  de  bonis  non  to^  Tryon,  —  Soon  afler 
the  death  of  Moore,  Bennet  called  in  several  bond-debts  due  from  dif- 
ferent persons  to  Moore's  estate,  and  bearing  interest,  and,  being  him- 
self indebted  by  bond  or  note  bearing  interest,  in  the  sum  of  1500^.  to 
Moore,  he  gave  credit  to  Moored  estate  for  that  sum,  and  debited  the 
estate  for  1400/.  and  upwards,  as  so  much  paid  to  IVyons  estate,  being 
the  balance  due  from  Moore,  as  executor. to  the  estate  of  Tryon, 
Bennetts  first  testator.  In  Moore's  life-time,  Bisse,  a  creditor  of  Tryon, 
had  brought  an  action,  and  filed  a  bill  against  Moore ;  and  the  suit 
having  abated,  was  revived  against  the  defendant  and  his  co-executor, 
to  Moore.  Upon  the  hearing,  the  bill  was  ordered  to  be  retained 
for  six  months,  with  liberty  to  the  plaintiff  to  proceed  at  law, 
which  he  did,  and  in  Michaelmas  term,  1759,  obtained  a  verdict,  and 
recovered  judgment  for  7750/.  which  Bisse,  the  plaintiff^  aflerwards, 
17th  oi  December,  1763,  upon  a  representation  that  Tryon  and  Moore  % 
estates  were  both  insolvent,  assigned  to  Bennet  for  3090/. 

Subsequent  to  this  iseveral  sums  of  money  coming,  from  time  to  time, 
into  Bennet's  hands  from  Moore's  estates,  the  plaintiffs  filed  the  present 
bill  in  December,  1768,  and  the  cause  being  heard  the  4th  of  July, 
1771, — the  principal  [♦J  question  then  made,  was,  whether  Bennet 
was  entitled  to  the  advantage  arising  from  the  compromise  with  Bisse, 
or  should  be  held  to  have  made  it  for  the  benefit  of  mores  estate,  when 
the  Court  decreed  that  he  should  be  allowed,  upon  the  account,  only 
the  sum  he  actually  paid  to  Bisse  ;  and  it  being  referred  to  a  Master  to 
take  an  account,  and  make  a  separate  report  of  the  estate  of  Moore, 
come  to  Bennet's  hands.  Master  Hett,  14th  of  February,  1776,  made 
his  separate  report,  making  rests  every  year,  and  stating  a  final  balance 
of  1688/.  165.  9^.  to  be  due,  which  the  defendant  was  ordered  to  pay, 
and  did  accordingly  pay  into  the  Bank. 

And  now  the  question  was,  whether  he  should  pay  interest  for  the 
sums  from  time  to  time  in  his  hands,  and  whether  he  should  be  allowed, 
or  should  pay,  costs. 

Mr.  Madocks  (for  the  plaintiff)  cited  Ratcliffe  v.  Graves,  1  Vem.  196. 
that  where  an  executor  has  made  interest  of  the  testator's  assets,  he 
shall  pay  interest. 

Mr.  Scoit  and  Mr.  Hollist  (for  the  defendant)  said,  that  the  same  case 
which  Mr.  Madocks  had  cited  for  the  plaintiff,  was  also  reported  in 
2  Ch.  Cases,  152.,  and  appeared  there  to  be  against  all  the  former  deter- 
minations, particularly  against  that  of  Gardner  v.  Cartwright ;  that  it 
is  true,  it  is  laid  down  in  Lee  v.  Lee,  2  Vem.  548.  that  where  an 
executor  makes   interest,  he  shall  be   charged  interest;  but  that  is 

not  be  more  tlian  /bur  jur  cent,  (the  ordinary  interest  of  the  Court,)  unless  m  a  qiead 
ease.  See  per  hord  Thurlow,  in  Treves  ▼.  Townshend,  post.  386.  ExjHurie  Struit,  I  Coii 
Ca.  Ch.439.  RocJce  v.  Hart,  11  Ves.58,  59,  60,  61.  Idosley  v.  Ward,  ibid.  581,  58S,  &c. 
Hie  same  principle  which  charges  the.party  with  any  rata  of  interest,  renders  h^  sufegact 
to  .co8t&  Sec  in  Hocke  v.  Hart,  1 1  Yes.  .61,  €2-,  with  the  references,  and  Motley  v.  Ward, 
M^  $82,  583. 
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almost  the  modem  adjudications.  In  Bromfielfs.  Wytherlet/yVre.  Ch» 
505.  the  Lord  Chancellor  took  a  distinction,  that  where  an  executor 
was  solvent,  he  should  not  pay  interest ;  but  if  he  was  insolvent,  and 
made  interest,  he  should  pay  it,  because  he  ran  no- risk.  There  are 
many  modern  authorities,  that  an  executor  using  the  testator*s  money 
in  the  way  of  his  trade  shall  not  be  chargetl  with  interest.  In  Adams 
V.  Gale^  2  Atkyns,  106.,  Lord  Hardwickc  would  not  allow  interest, 
because  the  executor  might  use  the  money.  —  To  apply  the  authorities 
to  the  present  case  : — when  Bennet  came  into  the  double  capacity  of 
executor  to  Moore  and  admininistrator  to  Tryoriy  he  applied  Moore's- 
effects  to  pay  the  debt  due  to  Tri/ons  estate :  and  a  suit  having  been 
brought  against  Moore  in  his  life-time,  Bennet  got  in  debts  due  to  the 
estate  in  order  to  answer  the  demand  as  far  as  they  would  go.  In  this 
he  was  right;  for  if  the  [♦]  bond-debts  had  continued  outstanding, 
Bennet  would  have  been  answerable  for  them,  Shelle^s  case,  1  Salkeld, 
296. 

Lord  Chancellor,-^ Moore  and  Trijon  had  been  in  partnership,  which 
ended  in  IT^S,  but  Moored  name  continued  in  the  business,  under  an 
indemnity,  till  ITi-T,  and  there  was  an  assignment  of  all  debts  to  indem-* 
nify  him  from  the  consequences  of  his  name  being  in  the  business.  In 
IViTf  Tryon  died,  and  left  Moore  his  executor.  Moore  died  in  1754, 
and  then  his  estate  was  indebted  to  Tryon  s  1400/.  There  was  one 
outstanding  demand  upon  their  partnership  in  Bisse,  Upen  Moore's 
death,  Bennet  took  out  administration  to  Tryon,  Bennet  was  indebted 
to  Moore  in  1500/.  Moore's  estate  was  unengaged,  except  to  Bisse. 
Bennet  had,  down  to  1760,  about  SOOO/.  of  the  estate  of  Moore  in  hi^ 
hands.  He  took  no  steps  to  clear  Moore's  estate :  in  order  to  do  this, 
he  should  have  cleared  Tryon  s.  —  There  was  a  joint  debt  of  Tryon  s 
and  Moore's  outstanding ;  this  Bennet  knew,  but  he  did  not  know  whe- 
ther Tryon  s  estate  would  be  sufficient  to  pay  it ;  if  he  had,  then  there 
would  have  been  a  manifest  neglect  in  Bennet,  If  Tryon  s  estate  was 
sufficient,  Moore's  was  clear.  —  In  1760,  that  case  was  compromised; 
till  then,  it  does  not  appear  Bennet  kept  the  money  in  his  hands  without 
a  cause,  there  being  an  outstanding  demand.  From  1760,  the  question 
is,  whether  he  shall  pay  interest,  having  applied  the  money  in  the  course 
of  his  trade.  There  are  many  sayings  in  the  books,  to  prevent  it  being 
laid  down  as  a  general  rule,  that  an  executor  shall  pay.  interest  for* 
money  used  in  the  course  of  his  trade ;  but  it  does  not  follow,  that  he 
may  keep  the  estate  of  the  testator  for  a  long  course  of  time  idle,  from 
the  persons  entitled  to  it  by  the  will.  The  doctrine  I  am  desired  to  lay 
down  is,  that  an  executor  may  keep  his  testator's  money,  and  apply  it 
to  the  uses  of  his  trade,  without  being  liable  to  interest.  It  has  been 
argued  to  this  extent,  that  if  the  executor  is  solvent,  he  shall  not  pay 
interest ;  if  he  is  not,  he  shall.  I  cannot  see  the  reason  of  that  case. 
It  is  impossible  this  should  have  been  laid  down  as  the  law  of  the  Court. 
I  do  not  say,  he  shall  pay  interest  oh  the  ground  of  his  having  called  in 
a  debt  which  bore  interest,  because  an  executor  has  an  honest  dis- 
cretion to  call  in  money  which  he  thinks  in  hazard ;  but  when  it  is 
called  in,  and  made  profit  of  in  the  way  of  his  trade,  I  think  he  should 
be  charged  with  interest.  The  books  say,  he  shall  [♦]  not,  because  it 
might  be  lost,  and,  if  it  was,  he  must  have  answered  it.  This  argument 
would  apply  equally  to  the  case,  where  the  executor  makes  actual 
interest ;  tor  the  party  to  whom  it  is  lent  may  become  insolvent.  When 
^e  executor  did  not  apply  the  money  to  the  uses  of  the  will,  or  bring 
it  hither,  I  must  talte  it  that  he  kept  it  for  the  purpose  of  making  ad- 
vantage of  it  in  the  way  of  his  trade.  Fr9m  1760,  Bennet  had  not  a 
colour  of  reason  for  not  applying  it.  >  He  could  not  be  guilty  of  a 
dena^vUffox  there  «was  no  demand  out    The  whole  groom)  of  tMs 

defence 


Newi«h 

agamai 

BsHNnC 
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defence  is^  that  he  ought  to  have  the  advantage  of  the  compromise 
which  was  made  by  imposing  on  Bisscy — he  has  not  shewn  «ny  reason- 
able cause  for  keeping  the  money,  but  has  done  it  merely  for  the  sake 
of  using  it  in  his  trade ;  he,  therefore,  must  be  charged  interest.  (2)  As 
to  the  costs,  it  is  a  general  rule  that  an  executor  has  a  claim  to  costs, 
as  far  as  goes  to  the  taking  of  the  account,  but  a  great  part  of  the 
expence  of  this  cause  arises  upon  his  claim  to  the  advantage  of  the 
compromise ;  by  this  claim,  and  by  his  delay,  he  has  caused  all  the 
expences  except  the  taking  the  first  account:  but  it  is  not  possible  to 
separate  the  expences,  I  shall  therefore  satisfy  myself  with  not  giving 
him  costs,  f  (S) 

t  See  Ekiru  v.  £,  I.  Comjtany,  1  Wms.  395.  also  Perkins  ▼.  Baynton^  pott.  375.  Trtwa 
V.  Towntheiid,  pott.  384.  Faster  v.  Foster,  post,  voL  2.  p.  615.  and  the  l-iarl  of  J^ntdale  r. 
Church,  Koiist  nth  December,  17b9,  where  the  receiver  of  the  duties  in  the  harbour  of 
Whitehaven,  having  a  yearly  salary,  was  decreed  to  pay  interest  made  of  balances  fipom 
time  to  time  in  his  hands,  and  laid  out  by  him  on  securities. 


(2)  Ttie  Master  stated  the  several  balances  in  the  defendant's  hands  at  the  end  of  each 
year ;  and  made  annual  rests  accordingly.  The  defendant  stated  by  his  examination, 
that  such  several  sums  were  blended  and  intermixed  with  his  seneral  cash  at  his  banker's, 
and  that  no  part  was  placed  out  at  interest  by  him,  or  otherwise  used  to  profit  or  advan- 
tage than  by  being  paid  in  and  drawn  out  by  him  witli  his  own  money,  in  the  usual  way 
of  carrying  on  his  business.  But  the  cashier  of  the  defendant's  bankers  stated  that  tbt 
defendant  never  left  any  money  which  he  paid  into  their  hands  dead  for  any  length  ii 
time,  but  generally  soon  drew  it  out  again,  and  therefore  was  not  esteemed  a  good  cus- 
tomer ;  that  the  defendant  was  a  grocer,  and  he  believed  th6  probable  profits  firom  thi 
money  employed  therein  was  equal  to  5  per  cent,  per  annum. 

The  Master  was  ordered  to  compute  interest  at  4  per  cent,  per  annum  [a]  upon  fiit 
several  rests  in  hb  report,  stated  from  the  respective  times  therein  mentioned ;  and  to 
state  how  much  of  such  interest  was  due  during  the  life  of  Sarah  Newton,  and  bowmndi 
diereof  since  her  death,  &c.  &c. 

(3)  As  to  the  costs,  the  entry,  nevertheless,  is  thus :  — "  And  the  pLdntUft  woaci^ 
^  their  costs,  his  Lordship  doth  not  give  any  directions  as  to  such  costs ;  and  doth  IM 
**  think  proper  to  give  the  defendant  Bennet  any  costs.**     R.  L.    See  end  ofnote(l)* 

[a]  See  the  first  note  to  this  case. 
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[*]  EASTER    TERM, 
24  Geo.  S.  1784. 

Edward  Lord  Thurlow,  Lord  High  Chancellor.  Sir  Lloyd  Kemyof. 
Bari.  Master  of  the  Rolls.  Richard  Pepper  Arden,  Esq^  AUomet/ 
General.    Archibald  Macdonald,  Esq.  Solicitor  General. 


Nblthorpb  Wade,  Clerk,  since  deceased,  and  Elizabeth  his  Widotr, 
him  surviving ;  which  said  Elizabeth  is  the  Sister  of  Richard  Sladi 
the  younger,  Esq.  who  was  the  Father  of  Elizabeth  Moor£  Slada,  by 
Ani^  hii^  bte  Wife,  both  deceased ;  and  which  said  Akk  Sl ade  Was  on6 
of  tlie  Daughters  of  Jam^s  Moore,  Esq.  deceasM ;  and  MAttiar^ 
Moitf8i«l  Mam,  by  Richard  Slade,  Esq.  his  next  iPriend;  windittid 
M A  t tHEWMo^s  is  the  eldest  Son,  and  Heir  at  I#aw  6f  JornMos^,  fiiql 
By  pRAMM^Jik  Wtfci  d^eased,  and  wiiich  said  FkJLiittn  w«  ttidtlief 

of 


in  THE  Court  op  Cuanccrt. 

of  the  Sisters  of  the  said  Richard  Slade  the  younger ;  and  which  said 
Elizabsth  Wadk  and  Matthew  Moss  are  the  Co-heirs  at  Law  of 
the  said  Elizabeth  Moore  Slade  the  Daughter,  and  Heir  at  Law,  of 
aaid  Richard  Slade  the  younger,  and  Akn  his  Wife.         PiaintitiGi. 

[•]  Richard  Paget,  and  Mary  liis  Wife,  Richard  Savage,  and 
Robert  Bath.  ....  Defendants. 

(Reg.  Lib.  1783.  B.  fol.  640.) 

Richard  Slade,  sen.  James  Mooee, 


[•S6*] 


Plaindff, 

KLlZABKTn 

Wade. 


Frances 

Moss, 
decea'ied. 


UlCHARD 

Slade, 
Junr. 

'        Ann 

Sl<Al>E 

Mart 
Paget. 


Plaintiff. 
Matthew  Moss. 


Eliza BKTM  Mookk 
Slade,  the  Infant. 


TfOBERT  HILL,  seised  in  fee  of  lands  in  Pilton,  and  in  tail  of  an 
estate  in  Weston-under-Penuard,  in  Somersetshire,  by  lease  and  re- 
lease, dated  the  17th  and  18th  October,  1745,  the  release  being  of  three 
parts,  and  made  between  the  said  Robert  Hill  of  the  first  part ;  Solomon 
Huehes  of  the  second  part,  and  James  Moore  of  the  third  part ;  the  said 
Rooert  Hill  conveyed  to  the  said  Solomon  Hughes  and  his  heirs 
(amongst  other  things)  the  said  messuage  and  lands  situate  at  West 
Pennard,  for  the  purpose  of  making  the  said  Solomon  Hughes  a  tenant 
to  the  prcecipe  for  suffering  a  common  recovery  thereof;  the  uses  of 
which  recovery  were  declared  to  be  to  the  use  of  the  said  Robert  Hill, 
Jbr  life,  voithoiU  impeachment  of  waste,  with  remainder  to  the  said  James 
Moore  in  like  manner,  tvith  remainder  to  such  child,  or  children,  of  the 
body  of  the  said  James  Moore,  bu  Christian  his  late  wife,  (who  was  sister 
to  the  said  Robert  Hill,)  Jbr  sucn  estate  and  estates,  term  or  terms,  and 
interest,  and  in  such  shares,  parts,  and  proportions,  and  chargeable 
with  such  sum  or  sums  of  money  in  gross,  or  otherwise, — and  in  such 
manner  as  the  said  James  Moore  shoiud,  by  ani/  deed  or  deeds,  xioiU  in 
writing,  or  other  writing  or  writings,  duly  signed  and  executed,  in  the 
presence  of  three  or  more  credible  witnesses,  direct,  nominate,  will,  or 
appoint ;  and  in  default  therefore,  to  the  use  o^  all  and  every  the  child  or 
chtldren  of  the  said  James  Moore,  bi/  the  said  Christian  nis  wife  that 
should  6f  living  at  the  death  of  the  survivor  of  them,  the  said  Robert  Hill 
and  James  Moore,  and  the  heirs  of  the  body,  or  bodies  of  such  children 
as  should  be  then  dead,  equally  oetween  them,  as  tenants  in  common : 
—  and  a  common  recovery  was  sxtffcred  accordingly.  —  Upon  the  death  of 
the  said  Robert  Hiil,  the  lands  in  PiUon  descended  to  the  defendant 
Mary  Paget,  Ann  Moore  hereinafter  mentioned,  and  their  sister  Ellza^ 
bethy  as  his  [*]  nieces  and  heiresses  at  law,  which  Elizabeth  died  before 
the  settlement  of  1765,  presently  to  be  mentioned,  and  the  defendant 
Maryy  and  Ann  Moore,  were  her  co-heiresses. 

In  November,  1765,  a  treaty  of  marriage  bein^  on  foot  between  Robert 
Slade  the  yomEiger  and  Ann,  afterwards  his  wife,  and  the  said  James 

(O  See  Jhydget  ▼.  Bridges,  &c.  Z  Ves.  120.  end  Lord  JEUbfi  C.*8  appiolMition  of  it, 
^Tk.  419^  VHe  9ka9SMy  v.  Al^m,  9  Vcs.999,3<A>,9^1, 942.  9iaA Bo^Ctet  v.jUNng* 
•  — *^- 11^  t*  andUte  ttotes. 

Mqare 


[For  the  jad^ 
ment,  vide  8.  C. 
]  Cox,  Ch.  Ca. 

74.] 

Where  legal 
and  equitable 
estates  meet  in 
the  same  per- 
son, the  equita* 
ble  merge  in 
the  legal.  (1) 
A  certain  estate 
b  covenanted  to 
beoonvejred, 
and  is  not  so, 
thebreadiofthe 
covenant  is  in 
damages. -» 
Such  damages 
are  money,  not 
land,  in  tiie 
hands  of  die 
party  injured. 
Where  a  power 
is  reserved  to  be 
executed  by 
deed,  in  the  pre- 
sence of  three 
witnesses.  -—  It 
is  by  marriage 
settlement  exe- 
cuted, but  the 
deed  is  attested 
by  only  two, 
this  shall  be 
supplied. 
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1784.        Moore  being  really  entitled  only  as  above  stated,  (but  whether  his  title 
was  known  to  the  Slades,  does  not  appear,)  proposed  to  iSade  the  elder 
and  Slade  the  younger,  that,  if  they  would  settle  certain  freeholcl  lands 
and  premises  upon  said  marriage,  the  said  James  Moore  would  likewise 
settle  the  said  premises  of  which  he  was  seised,  in  manner  hereafler  men- 
tioned :  and  the  said  Sladc  the  elder,  and  Slade  the  younger  having 
agreed  thereto ;  by  lease  and  release,  dated  respectively,  the  6th  and 
7th  o^  November y  1765,  the  release  of  four  parts,  and  made  between  the 
said  ^ade  the  elder,  of  the  first  part ;  Slade  the  younger  of  the  second 
part ;  James  Moore  and  Ann  his  daughter  of  the  third  part ;  and  William 
Savage  and  Robert  Bath  of  the  fourth  part :  ~  After  reciting,  among 
other  things,  that  a  marriage  was  then  intended  to  be  solemnized  be- 
tween the  said  Slade  the  younger  and  Ann  Moore,  and  also  reciting  that 
the  said  James  Moore  stood  seised  in  fee  of  the  freehold  messuages, 
lands,  tenements,  and  hereditaments,  thereinafter  described,  situate  in 
the  parishes  of  IVest  Pennard  and  Pilton,  and  was  also  possessed  of 
several  leasehold  lands  and  premises  in   PVest  Pennard;  and  also  redt- 
ing  that  it  was  agreed  between  the  said  Slade  the  elder,   Slade  the 
younger,  and  James  Moore  and  Afin  Moore,  that  the  said  freehold  and 
leasehold  lands  and  premises  of  the  said  James  Moore,  with  the  freehold 
and  leasehold  estates  of  Slade  the  elder,  and  Slade  the  younger,  should 
be  conveyed  to  trustees,  upon  the  trusts  and  to  the  uses  therein  and 
hereinafter  expressed :  —  The  said    Slade  the  elder,  and   Slade  tlie 
younger,  did  convey  the  said  freehold  and  leasehold  estates  accordingly, 
and  the .  said  James  Moore,  in  consideration   of  the  then   intended 
marriage,  and  in  pursuance  of  the  said  agreement  on  his  part,  and  of  5^. 
paid  by  the  said  trustees,  did,  amongst  other  things,  grant,  &c,  and  con- 
firm to  the  said  trustees  and  dieir  heirs  ^and  assigns,  a  messuage  and 
lands  in  West  Pennard  aforesaid,  and  also  divers  lands  at  Pilton  afore- 
said, to  hold  the  said  estates  released'  as  well  by  the  said  Slade  the 
younger,  and  by  the  said  James  Moore,  unto  the  said  trustees,  to  the  use 
r  «355  1      of  each  granting  party,  his  heirs  and  [*]  assigns,  until  the  marriage,  and. 
after  the  same,  to  the  use  of  Slade  the  ^tmngerfor  life,  remainder  to  the 
same  trustees  t9  preserve  contingent  estates,  —  remainder  to  Ann  Moore  * 
^  for  life,  —  remainder  to  the  issue  of  the  marriage,  for  such  estates,  and 
in  such  manner  as  Slade  the  younger  and  Ann,  during  their  joint  lives, 
should  appoint,  and  for  want  of  such  appointment  to  the  use  of  the  first 
or  only  son  of  Slade  the  younger,  on  the  body  of  the  said  Ann  to  be  be- 
gotten, in  fee,  and  in  default  of  such  issue,  then  to  the  use  of  the  daugh- 
ters of  the  said  Slade  the  younger,  on  the  body  of  the  said  Ann  to  be 
begotten,  and  of  the  heirs  of  their  respective  bodies,  as  tenants  in  common : 
and  in  case  there  should  happen  to  be  but  one  such  daughter  of  said 
intended  marriage,  to  the  use  of  such  only  child  in  fee,  and  in  default  of 
such  issue  to  the  respective  granting  parties  in  fee,  with  covenants  for 
Guiet  enjoyment  and  further  assurances.  —  This  deed  was  executed  in 
the  presence  of  two  witnesses  only.     The  marriage  between  the  said 
Siade  the  younger  and  Ann  Moore  took  place,  ana  Slade  the  younger 
entered  into  possession  of  all  the  premises  so  conveyed  by  the  said  James 
Moore,  and  continued  in  possession  and  receipt  of  the  rents  and  profits 
thereof  to  his  death.  —  Ann  Slade  died  in  May,  1767,  —  leaving  the  said 
Slade  the  younger,  and  Elizabeth  Moore  Slade,  her  daughter  and  only 
/  child,  and  heir  at  law,  by  the  said  Slade  the  younger,  her  surviving. 

About  August,  1768,  Elizabeth  Moore  Slade,  the  daughter,  died  an  in- 
fant, and  without  issue,  and  in  Oct,  1774,  Slade  the  younger,  her  fiather, 
died,  without  issue. 

The  plaintifis  filed  this  bill,  insisting  that  the  marriage-settlement  of 
the  6th  and  7th  of  November,  1765,  was  a  good  execution  of  the  power 
given  to  James  Moore,  by  the  deeds  of  the  .17th  and  18th. o^i^o^, 

1745, 


:     IN   THE   COUI^T  OF   ChaNCSRY.-  '36^ 

1745,  or  that  if  it  was  a  defective  execution,  it  ought  to  be  supplied  by         1784. 

the  Court,  being  in  consideration  of  marriage,  or  if  the  Court  should  be      *-    -^  ^  ■» 

of  opinion  that  the  defect  could  not  be  supplied,  that  they  were  entitled         W^idk 

to  a  satisfaction  out  of  the  assets  o^  James  MoorCj  come  to  tlie  hands  of        agcdnMt 

the  defendant  Mari/  Pagety  as  his  representative.     The  defendants  in         Paqft. 

their  answer,  insisted  that,  no  appointment  having  been  made  by  James 

Moore f  the  estate  in  JVest  Pennard  became,  on  the  death  of  James  Moore, 

vested,  in  possession,  in  defendant^Mtzry,  either  under  the  indentures  of  •    ' 

the  17th  and  18th  of  October,  174-5,  as  his  only  surviving  child  and  heir 

at  law,  or  as  the  heir  at  law  ex  parte  matemoy  of  Elizabeth  Moore  Slade; 

and  that  the  moiety  of  the  lands  in  Pilton,  which  Ann  Slade  was  seised 

of  at  the  time  of  [*]  her  marriage,  descended  upon  her  daughter  ElizO'      [  *367  ] 

beth  Moore  Slade,  (subject  to  Slide  the  younger's  estate  by  the  curtesy,) 

and,  upon  her  death,  descended  upon  the  defendant  Mary  as  her  heir 

upon  the  part  of  the  mother,  (subject  to  the  said  estate  by  the  curtesy) : 

and  that,  on  the  death  of  Slade  the  younger,  the  defendant  Mart/  became 

entitled  to  tlie  possession  of  that  moiety,  James  Moore  having  had  no  title 

in  him  to  the  lands  in  Pilton  :  and  they  endeavoured,  by  circumstances^ 

to  affect  the  Slades  with  notice  of  the  irapef  feet  title  of  Moore  in  the 

West  Pennard  lands,  and  of  his  having  no  title  to  those  in  Pilton,  but 

without  making  out  that  circumstance  in  evidence. 

It  was  argued  by  Mr.  Mansfield  and  Mr.  Selwt/n  for  the  plaintiffs, 
Mr.  Madocks,  Mr.  Morris,  Mr.  Scott,  and  •  Mr.  HoUisf  for  the  de- 
fendants. 

For  the  plaintiffs  it  was  contended,  —  that  although  the  deed  of  ap- 
pointment, being  executed  in  the  presenca  of  two  witnesses  only,  might 
not  be  an  execution  of  the  power,  yet,  ni  Moore  had  a  power  to  appomt, 
the  Court  would  supply  the  defect,  and  w  this  purpose  were  cited  Co- 
ventrt/  v.  Coventry,  1  Stra.  596.  604.  I  Ch.  Ca.  263.  2  Wms.  489. 
Cotter  V.  Layer,  2  Wms.  623.  and  Godwin  v.  Fisher,  before  Lord  Cam' 
den,  in  1769,  in  which  he  spoke,  with  great  approbation,  of  Cotter  y. 
Layer.  —  But  that,  if  this  could  not  be  supplied,  they  were  at  least 
entitled  to  a  satisfaction  out  of  Moored  assets,  —  2dly,  as  to  Pilton^ 
Moore  had  agreed  it  should  be  settled;  Ann  Moore  was  a» party  to  that 
deed,  and  concurred  in  the  recital  of  his  title  —  that  will  bind  her 
moiety :  and  as  to  the  other  moiety,  satisfaction  must  be  made  out  of 
Moore*s  assets. 

Upon  the  first  question,  it  was  argued  for  the  defendants,  that  if  the 
deed  of  1765  was  an  execution  of  the  power,  the  parties  need  not  come 
here,  but  might  recover  at  law :  If  it  was  not,  it  ought  not  to  be  sup- 
plied, because  the  person  who  claims  is  not  an  object  of  the  settlement ; 
which  was  only  to  provide  for  the  husband  and  wife,  and  but  partially 
for  the  issue.  —  They  cited  Goodright,  lessee  of  Alston  v.  Wells, 
Dougl.  741.,  —  where  Lord  Mansfield  was  of  opinion,  a  Court  of  Equity 
would  not  interfere  between  the  heir  ex  parte  patemd,  and  the  heir  ex 
parte  matemd. 

The  Lord  Chancellor  said  (2),  that  during  the  twelvemonth  the  infant 
survived  her  mother,  she  had  the  legal  estate  in  fee  in  [*]  one  moiety,  C  368] 
as  well  as  the  equitable  estate  in  fee,  by  the  covenant ;  and  that  it  is  uni- 
versally true,  that  where  the  estates  unite,  the  equitable  must  merge  in 
the  legal :  that  the  estate  was  executed  without  any  act  done,  therefore,, 
that  moiety  had  descended  to  the  defendant  Mrs.  Paget,  With  respect 
to  the  other  moiety  it  was  perfectly  different.  —  Moore  has  contracted 
to  convey  it,  and  there  is  a  breach  of  the  contract  which  sounds  in 
damages,  and,  therefore,  there  must  be  an  issue  directed  to  try  what  the.' 

J 2)  For  the  judgment,  see  1  Cox,  Ch.  Ca.  74.      For  the  Decree,  see  the  note  at  the 
of  the  case. 
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dfttnages  are.  Tliis  is  a  contract  to  settle  a  particular  estate,  not  to  pur* 
chase  lands.  —  If  it  were,  I  should  decree  lands  to  be  purchased  and 
settled ;  but  being  to  setUe  a  particular  estate,  it  is  only  in  damages.  — 
With  regard  to  the  fVest  Pennard  lands,  I  am  perfectly  clear,  from  all 
the  cases,  that  I  must  consider  this  as  a  case'fit  and  proper  to  be  supplied 
by  this  Court. 

A  question  arose  as  to  the  sum  to  be  taken  as  damages,  whether  it 
should  be  real  or  personal  property ;  but  the  Lord  Chancellor  said,  that 
the  money  must  be  in  the  same  situation  as  if  it  had  been  recovered  by 
the  daughter  in  her  lifetime. —  In  that  case,  if  there  had  been  contingent 
uses  outstanding,  the  Court  would  have  decreed  the  money  to  be  laid 
out  in  land,  subject  to  the  contingencies ;  but,  in  this  case,  as  she  would 
have  been  entitled  to  the  estate  in  fee-simple,  the  Court  would  have 
given  it  absolutely  to  her:  and  the  father  having  survived  the  child, 
by  which  he  became  entitled  as  her  representative,  it  must  be  paid 
to  the  plaintiff  Elizabeth^  as  next  of  kin  to  him.  —  By  consent,  it  was  re- 
ferred to  the  Master  to  settle  the  amount  of  the  damages  instead  of  going 
to  an  issue.  (S) 


(3)  **  His  Lordship  doth  dedare,  he  is  of  opinion,  as  to  one  moiety  of  the 
'*  estate,  which  descended  to  EHsabetb  M.  SUuU  Paget,  and  from  her  to  the 
'*  Mary  Paget,  and  as  to  the  other  moiety  of  the  said  Pilton  estate,  contracted  to  be  let- 
«  tied  by  the  said  James  Moore  by  the  deed  of  the  7th  day  of  November,  1765,  and  hk 
**  breach  of  the  said  covenant  is  matter  of  damages ;  and  that  such  damages  are  to  be 
**  considered  as  personal  estate,  and  will  belong  to  the  plaintiff  £,  Wade,  as  the  oat  cf 
«  kin  of  Hiduxrd  Skuk  [the  younger]  ;  and,  1^  consent,  his  Lordship  doth  oidir  and 
"  decree,  that  it  be  refeired  to  Mr.  Pepys,  &c  to  settle  what  is  the  amoimC  of  sKh 
'<  damages,  and  that  what  the  said  Master  shall  so  settle  be  paid  to  the  plaintiff  A  W. 
**  the  next  of  kin  and  personal  representative  of  the  said  R,  Slade  the  younger.  And  « 
"  to  die  other  estate  at  JFett  Pennari,  it  is  further  ordered,  that  the  power  m  the  indm- 
**  tures,  dated  the  ISth  October,  1745,  be  executed;  and  that  the  said  Master  do  appnnv 
*^  of  conveyances  for  the  purpose  of  settling  the  said  estate  acooiding  to  die  tons  d 
•*  the  said  power ;  and  that  all  proper  parties  do  join  dierein  as  the  said  Master  Ml 
«  direct ;  and  that  the  injunction  granted  in  this  cause  be  dissolved ;  and  upon  payoMt 
<«  to  the  plaintiff  JE.  IT.  by  the  defendants  B.  P.  and  Mary  his  ynis,  of  what  the  and 
**  Master  shall  settle  for  the  damages  occasioned  by  the  said  /.  Jlf.'s  breach  of  covcDint 
**  in  the  said  indenture  of  the  7th  di^  of  November,  1765.  It  is  ordered  that  the  plab- 
«  tifis  do  deliver  up  the  possession  of  the  said  Pilton  esUte  to  the  said  defendants  Jl.?. 
*^  and  Mary  his  wife.**  —  llie  trustees  were  to  be  paid  their  costs :  but  as  between  tin 
plaintiffs  and  the  other  defendants,  no  costs  were  to  be  paid  on  either  side.    Reg.Ljbk 
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Lowe  against  Morgan. 

A  SHARE  of  Covent  Garden  Playhouse  having  been  mortgaged,  the 
■^  mortgagee  assigned  the  mortgage  to  a  trustee,  in  trust  for  three 
persons,  who  contributed  equal  proportions  of  the  money.  One  of  the 
three  filed  a  bill  to  foreclose  the  equity  of  redemption.  The  cause  was 
opened  as  a  common  bill  of  foreclosure,  and  the  ordinary  decree  pro- 
nounced ;  but  the  Register,  finding  some  difiBculty  in  drawing  up  the 
decree,  applied  to  the  Lord  Chancellor^  who  said  it  was  a  new  case,  in 
respect  of  their  being  joint- tenants,  and  that  it  would  be  impossible  for 
one  to  foreclose  without  making  the  other  two  parties.  The  cause  there- 
fore stood  over  for  that  purpose. 

(1)  Montgomerie  ▼.  M,  Bath,  S  Vesey,  500.  vnscontrdt  but  tfie  Editor  submifB  is 
evidently  wrong;  sinoe  it  seems  the-piindple  upon  which  tiie  above  decision  procesd^  is 
that  the  mortgagor  might  otherwise  be  harassed  with  as  mat^  different  suitr  as  tfaos 
were  parties  interested. 


IN  THE  Court  of  Chancery. 


[•]  KiNCHANT  against  Kinchant.  [  #359  ] 

(No  Entry.)  {f^^'  ^T 

^  Hali,  March 

4th  and  5th, 

^I^HIS  bill  was  broufi;ht  by  the  plaintifFy  John,  CharUon  Kinchani^^  1784. 
*    against  John  Kinchant^  plaintiJTs  father*  and  Francis  Kimhant^  ^  Court,  loth 
Richard  Kinchant,  Emma  Gardener,  and  Elizabeth  Brooke,  plaintiTi  J^J'  \'^^' 
brothers  and  sisters,  to  set  aside  cer^in  deeds  executed  by  the  plaintiff  GouM^*^ 
iipon  his  c6ming  of  i^e,  as  being  obtained  from  him  by  undue  iii^uence  tencecfLord 
^ni  authority  of  the  father.  —  The  plaintiff's  father*  who  did  not  appear  Thurtow. 
to.  have  had  any  fortune  of  hh  own,  married  the  plaintiff's  mother,  who  Son  tenant  in 
was  entitled,  under  the  marriage-settlement  of  her  father,  Sir  Fro^nm  taUofanastate, 
CharUon,  and  was  then  in  poss^on  of,  an  estate  called  Park  HaU,  of  "KSL^SLST*  ' 
the  yearly  value  of  50Q/.  as  tenant  for  life,  with  remainder  to  plaintiff  in  ?who^nuitoMnt 
tail ;  and  she  was  also  tenant  in  tail,  in  possession,  of  an  estate  called  for  life)  wtfV*>« 
Bishcp's  Castle,  of  the  yearly  value  of  350/.  —  In  the  year  1767,  during  a  settlement  of 
the  coverture,  the  plamtifTs  father  and  mother  suffered  a  recovery  of  it  for  the  bene- 
the  Bishop's  CasiU  estate,  and  limited  the  uses  of  it  to  the  p^laintiff's  ?'^*1*™^' 
father  for  life,  —  remainder  to  trustees,  to  preserve,  &c.  remainder  tp  ^^^^IJJI^J^ 
the  mother  for  life,  —  remainder  to  plaintiff  for  life,  — remainder  to  his  sotodoinSie^ 
(plaintiff's)  first  and  other  sons  in  tail-male:  remainder  to  defendaqt  mother's  lift ;' 
Francis  Kinchant  for  life,  and  his  firsl^  and  other  sons  in  tail-nude^  witb  although  Uia 
U)ce  remainders  to  defendant,  Richard  Kinchant,  ai^d  his  first  and  oU^er   ^^^t^^^^ 
sons ;  with  remainder  to  all  the  other  sons  of  plaintiff's  father  s^d  JSto  t^»^ 
mQ^er,  and  their  first  and  other  sons  in  tail-male ;  remainder  to  defend-  tlement,  it  shall 
aots,  Emma  and  Elizabeth,  as  tenants  in  tail-general;  remaii>der  to  not  be  set  aside, 
plaintiffs  mother  in  fee,  —  with  power  reserved  to  the.  plaintiff's  father  ■•  entered  into 
and  njpther  jointly,  to  raise,  by  way  of  charge  upon- the  estate,  the  sum  yj^  undue 
Qf  90001.  for  such  purposes  as  they  should  i^ink  fit,  — and  also  for  the  "^""^(^^ 
aon^  ivhen  in  possession,  to  charge  the  estate  with  jointures  of  200/.jper 
ann^m  :  and  to  charge  it  with  3000/.  for  younger  children'^  portion?.  -^ 
Plaintiff's  mother  died  11th,  and  was  buried  18tb  January,  1772,  leaving 
the  plaintiff,  her  eldest  son,  who  thereupon  became  entitled^  as  tenant  in 
tail,  m  possession,  to  the  Park  HaU  estate.  —  The  plaintiff  had  attained 
his  age  of  twenty-one  years,  in  the  year  1770 ;  and  thereupon  he  bad 
joined  with  his  father  and  mother  in  selling  some  part  of  the  Porit-^O'i^ 
estate,  which  raised  a  sum  of  5000/.  aqd  which  [*]  was  intjended  to  be       [*S70  ] 
iipplied  in  pa3ring  off  the  incumbrances,  which  affected  th^  estajtqs  gene^ 
raUyi  and  in  repairs.    And  3000/.,  part  thereof,  was  implied  in  paving^  off 
Qiprt^pages,  which  had  been  made  of  the  Park  Ho}/ estate  before  the 
marriage ;  1200/.  other  part  thereof,  was  paid  in  discharge  of  a  mortgage 
of  the  Bishop^ s  Castle  estate,  which  1200/.  h^d  be^  raided  to  purcmase 
i|. commission  in  the  army  for  the  plaintiff:  and  the  remainipg  800/«  waa 
applied  in  different  expences  attending  the  sale,  and  in  repairs;  but 
which  were  not  specified  by  the  defendant's  answer.  —  On  the  I9th  Jor 
nw^,  1772  (the  day  after  the  mother's  funer^)  a  memorandum  waa 

Sf^wn  up  by  a  Mr.  Ashby  (since  dead)  who  was  anattomeyy  iqtim^ite  10 
e  family,  in  the  following  words,:  —  '<  Instructions. from  t/oAnCA<ifil- 
^^  ion  Kinchant,  £s^.  taken  at  Park,  19tb  January,  177^-r-i-He  ia 
**  entitled  as  tenant  m  tail,  in  possession,  on  the-  decease  of  hia  xootbec, 

(1)  See  Brofwn  v.  Carter,  5  Ves.  862,  &c.  to  the  same  point;  although  there  Wat  de- 
lay and  acquiescence  until  after  the  death  of  the  father.  It  was  saklin  that  case  thai 
Lord  Kenyon  wa$  alwayt  distatufitd  wUh  Mr.  Justice  Gould'«  dgtermmatian  of  the  prme^ 
ptdeate:  and  the  Master  of  the  Rolls,  (Sir  P.  ^fidm)addb, ''iiwt^UoaMrMfsn.**  flee 
5  Ves.  873. 877. 
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"  lately  deceased,  to  the  Park  estate  near  Osxvestrj^f  of  the  yearly  value 
**  ot*50(V.     About  60/.  a-year,  consists  in  houses,  buildings,  and  gardens 

"and  yards   in   the  town   and   liberties  of  Oswestrjf, He  will  be 

"  entitled,  on  the  death  of  his  father,  to  an  estate  in  and  near  Bi$kcp*s 
"  CagtU,  about  360/.  a-year  for  his  life,  with  remainder  to  his  first  and 
"  other  sons  in  tail,  with  power  to  make  a  jointure  and  fortune  for 
younger  children.  —  Mr.  Chariton  Kinchant  owes  his  father  about 
270/.,  and  it  will  take  some  hundreds  of  pounds  more  to  complete  the 
**  repairs  of  the  tenements  and  buildings  on  the  Park  estate.  —  Tha 
*^  houses,  buildings,  gardens,  and  yards  in  Ostoestry'VLte  most  fit  to  be 
"  sold,  to  answer  the  purpose  of  paying  this  money,  and  of  repairing  die 
'^  Park  estate,   and  of  paying  the  young  gentleman's  debta,  «nd  rf 
"  answering  two  occasions.     He  proposes  to  give  each  of  his  two  sisten 
"  1000/.  a-piece,  upon  their  attaining  their  respective  ages  of  twenty-one 
"  years,  with  interest  from  that  time  at  4  per  cent.  —  He  proposes  and 
"  and  agrees  that  his  father  shall  have  the  rents  and  profits  of  the  Pari 
**  estate,  becoming  due  at  Lady-day  next,  from  which  time  the  son  is  to 
"  have  the  growing  rents ;  and  tlie  father  to  release  to  him  all  demands 
'^  and  claims  which  hp  has  on  that  estate ;  the  son  then  taking  upon  him 
"  all  repairs  agreed  by  the  father  to  be  done  on  the  Park  estate,  —  the 
*^  father  to  be  repaid,  out  of  the  money   the  commission   produceiy 
^^  all  debts  he  has  paid  for  his  son,  being  54/.  to  Mr.  Ashby^  90L  to 
**  Mr.  Robinson^  [*]  and  about  13/.  for  lodging.  —  He  proposes  to  suffer 
**  a  recovery  of  the  Park  estate,  and  to  limit  the  premises  in  Osweshy, 
**  to  such  uses  as  he  shall,  by  deed  or  deeds,  direct  or  appoint ;  and  m 
**  defi^ult  of  such  appointment,  and  of  such  parts  whereof  no  appoint- 
**  ment  shall  be  made,  as  also  of  all  other  parts  t)f  the  Park  estate,  to  the 
"  use  of  himself  for  life,  without  impeachment  of  waste,  with  remainder 
**  to  his  first  and  other  sons  in  tail ;  with  remainder  to  hUJather  for  life; 
*'  with  remainder  to  his  brother  Francis  for  life,  and  to  his  first  and 
*<  other  sons  in  tail ;  with  remainder  to  his  brother  Hichard  for  life,  and 
"  to  his  first  and  other  sons  in  tail ;  with  remainder  to  his  sisters  Emm 
<<  and  Elizabeth  as  tenants  in  common,  and  to  their  heirs,  with  remainder 
**  to  himself  in  fee.  —  Power  for  making  a  jointure,  by  way  of  annuity, 
**  on  any  wife  he  marries,  not  exceeding  ^OOl.  chargeable  on  the  Park 
**  estate.  —  Power  for  him  to  charge  Park  estate  wiui  any  sum  not  ex- 
**  ceeding  2000/.  for  younger  children,  with  benefit  of  survivorship,  and 
**  if  only  one  younger  child  with  the  whole  2000/.  —  Power  for  his 
"  brothfcrs  respectively  to  charge  the  Park  Hall  estate  with  1000^  fof 
"  their  younger  children,  after  they  respectively  come  into  possessioo. 
"  —  Usual  powers  for  making  leases.  —  Power  for  brothers  Francis  and 
**  Richard,  respectively,  when  in  possession,  to  grant  a  jointure,  by  way 
**  of  annuity,  of  100/.  a-year  to  any  wife.  —  There  is  an  annuity  ofSi. 
"  a-year  charged  on  that  part  of  the  estate  which  was  lately  sold  to  John 
"  Myttony  Esq.  for  the  life  of  Mr.  Studley,  late  of  EUesmerCy  a  very  old 
*'  man,  about  80  years  old,  payable  to  Mr.  Burlin^  and  which  annuity 
**  the  son  agrees  to  pay  from  Lady-day  next,  and  to  indemnity  the 
**  fkther  from  the  payment  of  the  said  annuity." — On  which  memorandum 
**  the  plaintiff  cnaorsed  as  follows :  —  "I  agree  witli  the  foregoing  pro- 
*^  posd,  and  agree  hereto  and  engage  to  carry  the  same  into  execution,. 
**  and  request  Mr.  Ashby  to  prepare  deeds  accordingly,  and  to  sufier  the 
"  recovery,  to  enable  me  to  complete  the  same.    Witness  my  hand  the 
"  19th  of  January,   1772.,  —  J.  C.  Kinchant" Ashby  prepared  in- 
dentures of  lease  and  release,  which  were  made  to  bear  date  the  1 8th 
and  19th  oi  January,,  1772,  although  the  same  were  not  executed  until 
the  first  or  second  of  February  following,  and  thereby  the  Park,HaU 
eatate  was  limited  to  trustees  for  a  term  of  five  hundred  years,  for  raising 
the  2000/.  for  the  plaintifTs  sisters  Emma  and  Elizabeth,  and  then  to  the 

plaintiff 
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plaintiff  for  life ;  remainder  to  trustees  to  preserve,  Sec.  remainder  to  tlie         1784. 
nrst  [*]  and  other  sons  of  the  plaintiff,  in  tail-general ;  remainder  to  the      ^    -     ,  -> 
Jather  for  life,  without  impeachment  of  waste ;  remainder  to  Francis  for      Ki.vciia)«t 
life,  and  his  first  and  other  sons  in  tail-general ;  remainder  to  Richard        ojgainst 
and  his  first  and  other  sons  in  like  manner ;  remainder  to  all  and  every      Kimchaiit. 
the  daug/Uer  and  daughters  of  the  plaintiff  as  tenants  in  common  in  tail-      [  *372  3 
general ;  remainder  to  Emma  and  Elizabeth  as  tenants  in  common  in  tail- 
general;  remainder  to  the  daughters  oi*  Francis  Kinchant  in  tail,  in  like 
manner;  remainder  to  the  daughters  of  Richard  in  like  manner;  re- 
mainder to  Gertrude  Brau>n,  daughter  of  plaintiff's  mother,  by  a  former 
husband  in  tail-general ;  remainder  to  plaintiff  in  fee  with  such  powers  as 
mentioned  in  the  memorandum.     The  plaintiff  by  the  bill  charged  that  . 
these  deeds  were  obtained  from  him  by  the  improper  influence  of  the 
father,  and  by  taking  advantage  of  his  inexperience,  and  particularly 
that  the  proposal  was  first  made  to  him  the  same  day  the  memorandum  . 
was  signed,  the  day  afler  his  mother's  funeral,  and  at  a  time  wiien  he  was 
'  under  great  affliction,  and  was  easily  imposed  upon,  mid  that  he  under- 
stood, what  he  then  signed  was  merely  to  make  a  provision  for  his  two   . 
sisters  of  1000/.  a-piece,  and  that,  subject  to  that  charge,  he  was  to  have   . 
the  absolute  disposal  of  the  estate.     And  the  bill  prayed  that  tlie  deeds  . 
so  executed  by  him  (save  as  to  the  term  of  five  hundred  years,  which  the 
plaintiff  was  willing  should  remain,)  might  be  set  aside,  and  that  tlie 
rather  might  be  charged  with  the  5000/.  received  by  him  on  the  sale  of 
part  of  the  Park  esUte,  as  aforesaid,  and  might  discharge  himself  by   . 
shewing  in  what  maimer  he  had  applied  the.  same  to  the  purposes  for 
which   it  was   raided.  —  The   plaintiff  examined  no  witnesses.  —  The 
defendant's  case  was,  that  the  plaintiff  had  led  a  very  dissolute  and    . 
e^ctravagant  life,  and  that  the  defendant  had  been  two  or  three  times 
obliged  to  pay  his  debts,  which  facts  were  proved  by  letters  written  from.   . 
time  to  time,  from  the  plaintiff  (o  the  defendant,  and  the  defendant's  late 
wife.  —  The  answer  then  stated,  that  by  reason  of  the  plaintiff  s  extra- 
wagance,  it  being  necessary  to  sell  his  commission  and  quit  the  army,  ir    . 
iiras  thereupon  agreed  between  the  plaintiff  and  defendant  and  defend- 
ant's wife  (who  was  then  alive,)  that  part  of  the  Park  estate  should  bp 
sold  to  pay  the  plaintiff's  debts,  and  the  residue  applied  in  repairs  and 
improvements,  and  that  the  remainder  of  the  said  estate  should  be 
charged  with  an  annuity  of  200/.  to  the  plaintiff  during  his  mother's  life, 
and  that,  if  the  defendant  should  survive  his  said  wife,  the  plaintiff 
should  allow  the  defendant  the  like  sum  of  [*]  200/.  per  annum  during      r  «373  l 
hia  (defendant's)  life  to  be  charged  on  the  said  Park  estate,  and  that  the* 
scud  estate  should  be,  thereupon,  settled  upon  the  defendant's  said  late 
^ile  for  life,  charged  with  such  annuity  to  the  defendant,  remainder  to 
plaintiff's  first  and  other  sons  in  tail-male ;  remainder  over  to  his  brothers 
.  ^nd  sisters  in  strict  settlement ;  and  that  instructions  were  given  by  the 
PUuQtiff  and  defendant,  and  defendant's  wife,  to  Mr.  Ashby^  to  prepare 
Proper  deeds  for  suffering  a  recovery  of  the  said  estate  to  the  said  uses. 
~^*^  That  while  the  defen&nt  was  in  town,  in  order  to  sell  the  plaintiffs 
^onimission,  and  pay  off  his  debts,  the  defendant's  wife  died.     That  the 
^fendant  sent  for  mr.  Ashbi/,  by  the  plaintiffs  own  desire,  who  took  the 
-^Oatructions  mentioned  in  the  memorandum  aforesaid,  from  the  plaintiffs 
^^n  mouth,  which  were  read  over  to  the  plaintiff,  and  which  he  seemed 
^    understand  and  approve  of  thoroughly,  and  therefore  denies  the 
Circumstances  of  surprise  and  inexperience ;  as  this  transaction  origin- 
^^^  in  the  mother's  lifetime,  and  the  plaintiff  was  fully  aware  of  the 
effect  of  it.     And  for  the  purpose  of  proving  the  agreement  in  the 
**^other*s  lifetime,  the  defendant  examined  Thomas  Morgan ,  who  was 
^^ccutor.  of  Mr,  Ashbi/t  who  deposed,  that  after  Mr.  Ashhya  death,  he 
*^Und  a  draft  of  an  answer,  appearing  to  be  put  in  by  Mr.  Ashbi/  as  a 
Vol.  I.  U  defendant 
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1781.  defendant  in  this  cause ;  —  And  tliat,  from  such  draft,  the- several  cir* 
camstauces  of  Hhe  defendant's  case  (which  he  mentions  particiilarly) 
appear,  and  the  deponent  verily  believes  them  to  be  true. 

The  case  had  been  argued,  during  Lord  Thurloto's  illness,  in  Uncotn*S' 
Inn-HaU,  before  Mr.  Justice  Gouldy  and  this  day  (10th  of  May 9  1784) 
he  came  into  court  and  gave  judgment.  —  Having  stated  the  leajding  cir- 
cumstances of  the  case,  he  went  on  to  the  followmg  effect :  —  In  a  case 
of  this  kind,  which  tends  to  destroy  the  peace  of  families,  I  cannot  be 
too  careful  how  I  proceed.     The  bill  seeks  to  rescind  the  transactiop,  as 
proceeding  from  parental  influence ;  tlie  question  is  between-the  parties 
themselves,  not  between  the  creditors  of  either  party.    If  the  settlemeot 
was  evidently  unreasonable,  I  think  it  would  afford  evidence  of  impropef 
conduct,  and  be  a  fraud  apparent  on  th«  face  of  the  deed :  but,  in  this 
case,  it  being  for  the  beneht  of  the  estate,  the  Court  ought  not  readfly 
to  rescind  the  transaction.    In  Doe,  on  demise  of  Watson  v.  Routlei^ef 
[  •S?^  ]      Cowp.  705.  wherein  Netvstcad  v.  Searle's^  1  Atk.  265.  is  [*]  referred  to, 
a  voluntary  deed  was  supported  against  a  purchaser  for  a  valuable 
consideration:   th^  present  case  has  nothing  to  do  with  a  purchaser, 
but  is  a  very  strong  case  of  a  voluntary  settlement,  by  an  elder  brother, 
for  the  benefit  of  the  family.     Who  would  not  applaud  the  advice 
to  make  such  a  settlement,  if  coming  from  a  friend,  to  prevent  the 
young  man  from  ruining  himself  and  his  family  ?     Still  more  it  must  be 
applauded,  coming  from  a  father.  (2)     In  Cro.  Eliz.  770,  GlanviUe  ar- 
gued, that  a  father  had  an  interest  in  all  his  children :  he  has  a  power  of 
restraint  and  correction ;  then  the  question  is,  whether  in  this  case  there, 
has  been  any  abuse  of  that  power.    In  the  beginning,  he  consulted  the 
son*sWrish  as  to  his  profession;  the  only  use  he  made  of  his  power,  was 
to  purchase  the  commission,  and  he  allowed  him  an  additional  5QL 
a-year ;  so  that  compared  with  the  value  of  the  estate,  he  had  too  laige 
an  allowance :  after  that,  he  paid  the  son's  debts,  and  the  son  hinting  aa 
intention  to  sell  his  expectation,  induced  the  former  settlement,  which 
gave  him  an  annuity  of  200/.  per  annuniy  and  only  gave  the  father  an 
estate  for  life,  to  which  he  was  already  entitled  bv  curtesy,  —  By  the 
death  of  the  motlier,  the  son  became  tenant  in  tail  m  possession,  of  the 
Park  HaU  estate ;  then  the  settlement  in  question  was  entered  into. 
No  harsh  language  was  used  on  the  part  of  the  father,  and  as  it  appears 
that  the  plaintiff  had  an  affectionate  regard  for  his  sisters,  there  b 
no  reason  to  suppose  he  had  not  the  same  for  the  brothers.     It  was 
therefore  only  advice  from  the  father  to  a  son  who  was  independent  of 
him.     Suppose  the  father  had  exercised  some  paternal  authority,  it 
would  not  have  been  sufficient  to  set  the  transaction  aside.  (2)     Cory  v. 
Cori^  1  Ves.  19.    Blunden  v.  Barkery  1  Wms.  639.     If  the  father  had 
exercised  his  authority  in  this  case,  it  would  seem  to  have  been  very 
happily  applied.  (2)     There  is  no  reason  to  suppose  he  abused  his 
power.     Then  there  is  no  ground  to  set  the  deed  aside.  —  2d.  Then  the 
second  question  is  as  to  the  account  of  the  2000/.  raised  by  die  mort- 
gage: it  falls  under  two  heads;  1st.  the  1200/.  paid  for  the  commission. 
—  As  to  this  it  is  a  most  unfavourable  application,  it  was  a  use  of  the 
power  for  the  son's  benefit,  and  it  would  be  unreasonable  it  should  be 
paid  out  of  the  Bishops  Castle  estate,  which,  upon  the  mother*s  death, 
was  to  be  the  only  estate  to  support  the  family ;  therefore  the  inoney 
was  properly  applied  to  pay  that  incumbrance.  —  2d.  As  to  the  remain- 
ing sum  of  800/.  the  [*]  answer  of  the  father,  which  has  been  read  in 
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(2)  It  is  very  probable  that  some  of  these  expressions  (coming  from  a  Judge,  unTcned 
in  tl'e  cases  of  undue  influence,  which  frequ^tly  occur  in  a  court  of  equity,)  were  the 
particular  causes  of  tlie  dissatisfaction  excited  in  Lord  Kevyon  by  the  present  determiiu- 
tion  OS  referred  to  by  the  preceding  note. 

evidence, 
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evidence,  says  it  was  laid  out  in  the  payment  of  some  debts,  relmbiirslag 
himself  smns  paid,  and  in  improving  the  estate :  my  mind  revolts  against 
there  being  a  strict  account  taken  of  this  sum. 

As  to  this  last  point  the  cause  stood  over,  in  order  to  write  to  the 
plaintiff^  who  was  abroad,  and  recommend  a  compromise  upon  the  de- 
fendant's paying  him  200/.  which  was  proposed  by  Mr.  Justice  Gould^ 
and  assented  to  by  the  father. 

The  son  rejecting  this  compromise,  Mr.  Justice  Gould  was  of  opinion, 
there  was  not  sufficient  ground  for  the  Court  to  interfere,  and  dismissed 
tht  bill  without  costs ;  which  order  was  inrolled,  and  upon  an  application, 
by  th^  plainliif,  to  discharge  the  inrolment,  the  Cpurt  did  not  incline. 
so  to  do :  but  at  length,  to  avoid  an  appeal,  the  parties  came  to  a  com* 
proinise.(S) 

(5)  r«ord  JTen^/on  was  much  dissatisfied  with  tlie  ahove  d^Ision.     See  In  Brown  v. 
Carter,  5  Ves.  873.  877. 


KixcHAirf 
agamtt 

KlTfCUAJtT, 


Perkins  agaifist  Baynt^uIn. 
(Reg.  Lib.  1783.  B.  fol.  336.  b.) 

UPON  further  directions  the  question  was  whether  the  defendant 
should  pay  any,  and  what,  interest  for  a  sum  of  8SS/.  which  he  had 
received  as  administrator  to  his  brother,  and  kept  for  five  years  in  his 
bands.  —  It  had  been  referred  to  the  Master  to  enquire  whether  he  had 
made  interest,  who  reported  thai  he  had  mixed  it  tvith  his  own  money ^ 
andf  from  time  to  timet  had  laid  out  the  mixed  fand  in  government 
tecunHes,  and  had,  therefore ,  made  some  interest ,  although  the  M aster 
cmM  not  report  what  in  particular.  The  cases  cited  were  Ex  parte 
Ellington,  in  the  matter  of  Tidstoell,  2lst  March,  1783,  before  the  Lards 
Commissioners ;  Nexoton  v.  Bennet,  ante,  p.  359.  and  Treves  v.  Towns" 
hend,  17th  November,  1783  (post,  p.  384-.)  to  shew,  that  executors  and 
assignees  had  been  so  charged. 

Lord  Chancellor  ordered,  that  interest  should  be  paid  upon  the  868/. 
from  1778,  when  it  came  into  Bat/ntuns  hands,  to  March,  1783,  when  it 
was  paid  into  court ;  and  that  such  interest  should  be  at  the  rate  of  Jour 
percent.  (1) 

(1)  Tlie  Court  will  not  charge  a  party  with  more  than  4  ptr  cent,  (the  ordinary  inte« 
rest  of  the  Court,)  wUhout  a  special  case.  See  Newton  v.  Benncttt  antea,  559.  and  the 
note,  which  .refers  to  Treves  y,  Townshend,  post,  581.586,  Ex  parte  Stru't,  1  Cox,  (!a. 
Ch.  439,  Bocke  r.  Hart,  11  Ves.  58,  &c.  Mosleif  ▼.  )rard,  ibid,  581,  &c. 


Administrator 
ordered  to  pay 
interest  [at  4 
per  cent.(l)'\ 
for  money  in 
his  hands,  of 
tvhich  he  made 
interest.  (1) 


Dove  against  Dove. 
(Reg.  Lib.  1783.  A.  fol.  325.)  [S.C.  2  Dick. 

G17.  Quodade.] 

APPPLICATION  having  been  made  in  behalf  of  a  purchaser,  for  an   Pracdce. 
order  on  the  tenant  in  possession  (who  was  a  party  in  the  cause)  to   Writ  of  assist- 

deliver  ^"^^*'  [»"^  "^^ 
course  of  pro* 

ceeding  pre* 

viously  to  applying  for  it.  (1)] 

(1)  See  Mr.  Dickina*  llcport  of  this  case,  2  toI.  617,  &c,  which  states  all  the  circum- 
staQON  of  it,  and  toters  fully  into  the  course  of  proceeding  in  such  instances,  and  the 

U  S  reasons 
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deliver  possession  to  the  purchaser ;  (the  common  order  having  been 
obtained)  the  party  having  been  [*3  served  vrith  a  writ  of  execution  of  ' 
the  order,  and  an  attachment  for  non-obedience  to  it,  and  the  tenant 
still  refusing  to  deliver  possession,   the  purchaser  moved  some  time  ' 
since  for  an  injunction.    That  writ  havmg  been  personally  served: 
upon  affidavit  of  that  fact,  and  of  disobedience  to  it,  Mr.  Ktng  movedl  ' 
this  day  for  a  writ  of  assistance,  which  was  Ranted.  (1) 

reasons  for  it      It  appears  that  the  practice  to  obtain  posaeasion  of  land  detrmi  u  m 

follows :  — 

Firti.  Service  of  the  writ  of  execution,  of  the  decree ;  an  affidavit  of  it,  and  of  tbt 

party's  refiisal. 

Secondly,  An  attachment  issued  thereon ;  but  not  to  be  executed.     [Vide  S  Dick.  619.] 

Thirdly*  An  injunction  granted  on  such  attachment,  as  of  course^ 

Fourthly,  A  writ  of.  assistance  directed  to  the  Sheriff  to  deliver  the  poaiifririan 

Lord  Hardwicke  states  the  origin  of  the  Court  of  Chancery  directing  proceaa  to  put  a 

party  into  possession  of  land,  to  have  been  only  in  the  reign  of  James  the  Firat.  Stst  m 

Penn  v.  Ld.  Baltimore,  1  Vesey,  454. 

For  a  modem  instance,  agreeably  to  the  practice  as  above  settled,  vide  Hugmenm  t» 

Basdey,  15Ves.l80. 


Neaeai  regno. 


Anon. 

MR.  Atiomei/  moved  for  a  writ  of  Ne  exeat  regno.  The  case  ap 
peared  to  be,  thai  the  contract  was  made  m  Carolina,  that  a  bond 
was  given,  and  was  afterwards  satisfied,  by  a  payment  in  paper-monej, 
at  the  value  which  it  then  legally  bore  m  that  state.  Tne  state  of 
€!arolina  afterwards  passed  an  ordinance,  which  made  paper  of  tkai 
kind  not  a  legal  tender  in  transactions  not  complete*  The  parties  befair 
now  here,  the  plaintiff  applied  for  this  writ,  contending,  that  he  haa 
an  equity  here  from  the  nature  of  the  payment  there.  Lord  Chancdhr 
refused  the  writ,  as  no  equity  could  arise  here  from  a  transactkn 
legally  satisfied  in  the  country  where  it  arose ;  he  said  a  writ  of  ne  exeai 
never  could  be*  granted,  but  upon  a  dear  demand.  If  they  had  any 
legal  claim,  they  might  hold  the  defendant  to  bail. 


[  *377  3      [•]  Countess  Dowager  of  Holdernesse, 


Pbiiiti£ 


Marquis  of  Carmarthen;  John  Byron,  Esq.  and  Baroness 
CoNYERS  his  Wife,  since  deceased  ;  the  Earl  of  Danby,  Lord 
Francis  Godolfhin  Osborn,  Lady  M.  H.  Osborne^  (the 
Infisint  Children  of  tlie  Marquis  of  Carmarthen^  by  sak)  Ba> 
roncss  Conyebs,  heretofore  his  Wife, )  and  A.  M.  Byron,  (the 
Infant  Daughter  of  the  said  John  Byron,  and  Baroness  CoN- 
YERS,  and  Elborough  Woodcock,  -  Defendants. 


tV/nn- 
HaUf2SliiMay. 


(Reg.  Lib,  1783.   A.  fol.  718.) 

An  annuity  of    HTHE  prayer  of  this  bill  was,  that  Elborough    Woodcock  (a  trustee 
4000^  chtfged     J-    in  Lord  Holdemesse*s  will  named)  might  be  decreed  to  raise  the  * 


sum 


upon  the  Pott- 
office,  (unta 
a  sum  of 

100,000(.  should  be  paid,  in  order  to  be  Uid  out  in  land,}  continues  to  be  a  mere  personal  aumitjt 
and  as  luch  to  pan  by  grant  or  tnuisfer.  (1) 

(0  See  per  M.  R.  on  this  case  in  Buckeridge  v.  Ingnmt  2  Ves.  jun*  663-  665.       Set 
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sum  of  8,000/.  by  sale  or  mortgage  of  a  competent  part  of  the  after- 
mentioned  annuity  of  2,000/.  to  or  for  the  use  of  the  plaintiff,  and  in 
case  any  of  the  defendants,  who  claimed  or  derived  any  beneficial 
interest  under  or  by  virtue  of  the  will  of  the  late  Lord  Holdemeue^ 
should  insist  that  the  testator  had  no  right  or  title  to  devise  or  dispose 
of  the  said  Post-office  annuity,  or  to  make  any  charge  thereon  by  his 
said  will,  and  the  Court  should  be  of  opinion  that  the  said  testator  had 
not  any  such  right  of  disposition ;  that  then,  such  defendants  might 
make  their  election,  whether  they  will  confirm  such  the  disposition  and 
direction  made  and  given  by  the  said  testator's  will  concerning  the 
said  Post-office  annuity,  and  the  charge  so  made  thereon,  or  wl^ther 
they  will  relinquish  and  abandon  all  their  several  claims  and  interests, 
in  and  to  all  the  real  and  personal  estate  of  the  said  testator  under  or  by 
virtue  of  his  said  will,  and  if  they  should  elect  to  relinquish  such  their 
claims  and  interest  under  the  said  will,  that  the  same,  or  a  sufficient  part 
thereof,  might  be  applied  under  the  direction  of  the  Court,  iD>  or  for 
the  purpose  of  raising  and  paying  to  the  plaintiff,  the  said  sum  of 
SOOO/.  so  due,  or  in  trust  for  her  as  aforesaid. 

By  an  act  of  parliament,  2  Geo.  1 .  reciting,  that  King  William  and' 
Queen  Mary,  in  consideration  of  the  services  of  {^'^Frederic^  then  Duke  of 
SchomberSy  determined  to  bestow  on  him  100,000/.  out  of  the  Exchequer, 
to  be  laid  out  in  lands  of  inheritance,  tor  be  settled  to  trustees  and  their 
heirs :  so  that  the  profits  thereof  might  be  enjoyed  by  the  said  Frederic 
Duke  of  Schombergy  during  his  life,  and  after  his  death,  by  Charles,  one  of 
his  sons,  afterwards  Duke  of  Schomberg,  and  the  heirs-male  of  the  body 
of  the  said  Charles  ;  and  for  default  of  such  issue,  then  by  Mavnhart, 
afterwards  Duke  of  Schomberg  and  Leinster,  another  son  of  tne  said 
T^xJke  Frederic^  and  the  heirs-male  of  his  body;  and  in  default  of  such  issue, 
then  by  the  heirs  of  the  body  of  the  said  Duke  Frederic;  and  in  default 
of  such  issue  then  by  the  right  heirs  of  the  said  Duke  Frederic  for  ever. 
And  that  King  William  and  Queen  Mary  had,  by  letters  patent,  granted 
unto  the  said  Maynhart^  Duke  of  Schomberg,  the  yearly  sum  ot  4000/. 
payable  to  him  or  the  heirs-male  of  his  boay,  by  quarterly  payments 
out  of  the  revenue  of  the  post-office,  being  foi;  the  interest  of  the 
principal  sum  of  100,000/.  until  the  same  should  be  paid  ;  and  thereby 
declared,  that  when  the  state  of  afiairs  would4)ermit  the  said  principal 
sum  to, be  paid,  the  same  should  be  laid  out  in  the  purchase  of  lands, 
and  settled  in  trust,  so  that  the  profits  thereof  might  be  enjoyed  by 
the  said  Maynhart,  Duke  of  Schomberg,  and  the  heirs-male  of  his 
body;  and  In  default  of  such  issue,  thenl)y  the  heirs-male  of  the  body 
of  the  said  Duke  Frederic  for  ever ;  It  was  enacted,  that  it  should  be 
lawful  for  his  Majesty  to  grant  unto  the  said  Maynhart,  Duke  of 
Schomberg  and  Leinster,  and  the  heirs-male  of  his  body;  and  for 
default  of  such  issue,  to  the  right  heirs  of  the  said  Maunhart^  Duke  of 
Schomberg  and  Leinster,  until  the  said  sum  of  100,000{.  should  be  paid 
an  annuity  of  4000/.  to  be  issuing  and  payable,  out  of  the  revenue  of 
the  general  post-office. —  Letters  patent  of  the  said  mnt  were,  accord-^ 
inely,  passed  29th  June,  2  Geo.  1.  containing  the  like  limitations,  and 
this  proviso,  that  so  soon  as  the  said  principal  sum  of  100,000/.  or  any 
part  thereof  should  be  paid  off,  the  whole  interest  for  the  same,  or 
such  part  thereof,  as  should  be  proportional  for  a  sum  paid  off,  should 
sink  and  be  abated. —  By  indenture  of  bargain  and  sale  and  assign- 
ment, llth  July,  1719,  made  between  Robert,  then  Earl  of  HoidemessCf 
and  Frederica,  then  Countess  of  Holdemesse^  (who  was  one  of  the 
daughters  and  co-heiresses  of  the  said  Maynhart^  Duke  of  Schomberg 

also  £.  Stafford  v.  BucUey,  2  Ves.  170^  where  a  perpetual  annuity  granted  by  K.  Ch.  IL 
ottt  of  BarlMidoea  duties  was  held  by  Lord  Mardwicke  C.  netther  a  rent  nor  realty  ;  but 
a  mere  perKmai  annuity.    Et  vide  Friddy  t.  Rotet  3  Meriv.  86.  99.  and  Uie  references. 

^    U  3  ani 
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and  Leimicr)  both  ueceosed,  of  the  first  part ;  Count  [•]  Dengen/eb,  and 
Maryy  Countess  DengenfeUy  his  wife  (who  was  tlie  other  daughter  and 
co*heiress  of  Maynhart^  Duke  of  Schambersr  and  Leinster^  who  left  no 
male-issue)  of  the  second  part;  and  certain  persons  appointed  trustees,  of 
the  third  part ;  the  said  Count  and  Countess  Dengevjeltf  in  consideration 
of  42,5007«  conveyed  dieir  moiety  of  the  said  annuity  of  4000/.  to  the 
said  trustees,  and  thereby  covenanted  to  levy  a  fine,  &c.  subject  to  the 
trusts  therein-mentioned,  namely,  as  to  part  thereof,  for  the  purpose  of 
aelling  the  same,  to  pay  two  sums  of  18,000^.  and  20,000^.  part  (^the 
.said  purchase-money ;  and  as  to  the  residue  of  tlie  said  moiety,  subject 
to  the  appointment  of  the  Countess  of  Holdemesse*  "^The  Countess  of 
Ho/^ente//f  {then  Countess  F//2Toa/^^)  by  will,  appointed  that  the  trmtees 
should  stand  seised  and  possessed  of  the  said  annuity  of  2000/.  remaioiDg 
unsold,  and  the  moiety  of  the  100,000/.  upon  payment  whereof  the  same 
•was  redeemable,  and  all  benefit  thereof,  upon  trust,  to  pay  the  same  to 
Earl  Fitztoaher  for  life ;  and  after  his  death,  to  pay  thereout  to  Robert 
(the  late)  Earl  Holdemesscy  her  son,  for  his  life,  the  annual  sum  of  500/. 
and  after  his  death,  to  pay  the  said  annuity  to  the  first,  and  all  and  every 
the  son  and  sons  of  her  said  son,  the  said  Earl  of  Holdemeuty  and 
the  heirs-male  of  their  bodies  successively ;  and  in  default  of  such  iasue 
to  her  said  son  and  the  heirs  of  his  body,  with  such  remainders  over,  or 
reversionary  interests  a^  therein  were  mentioned  ;  and  afler  the  decease 
of  the  said  Earl  of  Fitzwalter,  to  pay,  out  of  the  said  annuity  of  2000^ 
and  of  the  inteiest  of  the  said  moiety  of  100,000/.  unto  her  daogiiter, 
the  Countess  of  Ancram^  for  her  life,  the  further  annuity  or  yearly  sum 
of  500/.  for  her  separate  use  ;  and  after  the  death  of  her  said  daughter, 
upon  such  trusts  as  were  therein  mentioned :  and  also  in  trust,  to  pay 
the  residue  of  the  said  2000/.  and  of  the  interest  of  the  said  moietj  w 
100,000/.  to  all  and  every  the  children  of  her  the  said  Countess  of 
Iloldernesse  (tJ^en  Fitztcalter)  by  the  said  Earl  ofFitztvalter;  and  in  defirolt 
of  such  issue,  in  trust  for  the  said  Robeti  Earl  of  Holdemesse,  for  his  life ; 
and  upon  his  decease,  to  pay  the  same  to  the  first,  and  all  and  ev^ 
the  son  and  sons  of  her  said  son,  and  the  heirs-male  of  their  bodies  sue- 
ce:?si\  cly ;  and  in  default  of  such  issue,  to  the  said  Earl  of  Hddentm 
and  tile*  heirs  of  his  body. — The  testatrix  died  in  1751,  leaving  no 
issue  by  Earl  Fitzualier,  but  leaving  issue  by  Lord  Holderneue  her 
fire'  j.usband,  the  late  Earl  of  [•]   Holdemesse,  and  the  Countess  of 
Ancram  (afterwards  Marchioness  oi  Lothian)  her  two  only  chUdren. 

The  plaintiff  having  become  entitled  to  a  separate  fortune,  subsequent 
to  her  marriage  with  the  late  Earl  of  Holdernessey  lent  him  the  sum  of 
8000/.  and,  as  a  security  for  the  repayment  thereof  to  the  Countess,  he 
executed  a  bond  to  the  said  Elborough  Woodcock.  By  indenture  of 
assignment,  dated  in  Febi-vary,  1778,  made  between  the  said  Earl  of 
Holdemesse,  and  the  said  Elborough  Woodcock,  for  tlic  purpose  of 
effectually  barring  and  extinguishing  all  such  estates,  and  interests 
in  possession,  reversion  and  remainder,  limited  by'  the  said  Countesi 
Filztvalter,  in  tlie  said  first-mentioned  annuity  of  500/.  and  in  tlie  residue 
of  the  said  annuity  of  2000/.  and  for  vesting  in  the  said  Elboron^ 
Woodcock  the  absolute  property  therein,  upon  the  trusts  therein  men- 
tioned ;  he  assigned  the  said  annuity  of  500/.  part  of  the  said  annuity  of 
2000/.  beoueathed  to  him  for  his  life,  by  the  said  Countess  of  FitztcaUer't 
will,  and  the  residue  of  the  said  annuity  of  2000/.  subject  to  the  appoint- 
ment of  him  the  said  Earl. 

The  said  Earl  of  Holdemesse  by  will,  1778,  charged  his  persooai 
estate  with  the  payment  of  his  debts,  except  the  debt  of  8000/.  secured 
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personal;  and  he  devised  all  the  rest  and  residue  of  his  freehold,  copy- 
hold, and  leasehold  estates  to  his  daughter  Baroness  Conyers^  (then 
Marchioness  of  Carmarthen,  for  life,  without  inipeachment  of  waste; 
remainder  to  Elboroiigh  Woodcock,  to  preserve,  .&c»  remainder  to  the 
Marquis  of  Carmarthen  for  life ;  remainder  to  Elbofough  Woodcock,  to 
preserve,  &c.  remainder  to  Lord  Danhy  (the  Marquis*s  eldest  son)  for 
life ;  remainder  to  Elborough  Woodcock,  &c.  with  remainder  to  the  first 
and  all  and  every  other  the  son  and  sons  of  the  said  Lord  Danby  suc- 
cessively in  tail-male,  with  the  like  remainders  to  the  two  other  children 
<^the  said  marriage.  And  after  reciting  the  said  deed  of  assignment, 
1778,  he  directed  that  Elborough  Woodcock  should  stand  possessed  of 
the  said  annuity  of  500/.  and  of  the  residue  of  the  annuity  of  2000/.  and 
ofaU  monies  tvhich  should  at  any  time  arise  Jrom  the  redemption  thereof ^ 
in  trust  in  the  first  place,  for  the  [*]  raising  of  the  said  s\im  of  8000L  and 
subject  thereto  in  tnast  J^r  such  person  and  persons ,  and  for  such  and  the 
same  intents  and  purposes,  as  he  had  by  his  toiH  devised  his  real  estates; 
and  he  appointed  the  plaintiff  residuary  legatee  and  executrix,  together 
with  the  Marquis  of  Carmarthen  and  Elborough  Woodcock,  executors  of 

his  said  will The  testator  died  1778,  without  altering  his  said  will, 

leaving  the  plaintiff,  his  widow  and  relict,  and  the  said  Baroness  Conyers, 
his  only  child. 

The  object  of  the  bill  was  to  have  this  sum  of  8000/.  raised  and  paid 
out  of  the  annuity. 

The  defendants  insisted  that  the  said  4000/.  annuity,  w^  only  to 
be  deemed  an  interest  of  the  100,000/.  and  that  the  said  sum  of  100,000/. 
bein^  by  the  grant  and  letters  patent,  stipulated  and  directed  to  be  laid 
out  m  the  purchase  of  land,  the  same  ought  to  be  considered  as  land ; 
and  that  the  assignment  of  1778,  could  not  operate,  so  as  to  bar  the 
entail  directed  by  the  letters  patent ;  and  that  the  same  did  not  pass, 
nor  was  well  charged  by  the  testator's  will,  with  the  payment  of  the  said 
debt  of  8000/.  and  that  the  said  annuity  upon  the  death  of  the  said 
Barl,  descended  and  became  vested  in  Baroness  Conyers,  as  the  heir  of 
the  body  of  the  said  Earl  her  father,  or  as  one  of  the  heirs  of  the  body 
of  the  said  Maynhart  Duke  of  Schomberg  and  Leinster,  free  from  any 
incumbrance  whatever. 

Mr.  Attorney  General  and  Mr.  Bait  (for  the  plaintiff)  contended,  that 
this  broperty  was  to  be  considered  as  an  annuity,  and  that  the  case  of 
Siltffbrd  V.  Buckley y  2  Vesey,  170.  and  the  principles  there  laid  down, 
were  analogous  to  the  present  case.  —  That  although  it  was  granted  as 
an  annuity,  payable  till  the  sum  of  100,000/.  should  be  paid,  &c.  yet 
there  was  no  time  pointed  out,  or  any  means  inserted  in  the  grant  for 
compelling  the  payment  of  the  said  principal  sum.  This  is  clearly  an 
annuity  according  to  Lord  Coke's  definition,  Co.  Lit.  20.  a.  and  not  voithin 
the  statute  de  donis, 

Mr.  jPrice,  Mr.  Hardinge,  and  Mr.  Stainsby  (for  defendants)  insisted, 
that  it  was  meant,  as  money  to  be  laid  out  in  land,  and  that  this  case 
difiered  from  Stafford  v.  Buckley,  for  that  here  the  object  tvas  land :  that 
it  was  merely  a  temporary  provision,  till  that  object  could  take  place, 
which  was  not  the  case  in  [*]  realty  :  that  this  by  no  means  savoured 
of  the  realty,  as  it  ijcas  a  mere  annuity,  payable  out  of  the  present  fund, 
—  and  as  to  the  compulsion  of  payment,  that  might  be  effected  by 
petition  to  the  King  in  council.  An  inheritable  annuity  is  to  be 
deemed  as  land,  and  equally  entailable  with  it,  as  in  Disher  v.  Disher, 
1  Wms.  204-. 

Lord  Chancellor,  —  My  notion  of  the  nature  of  this  fund  is,  that  it  tvas 
the  grant  of  an  annuity,  and  must  consequently  be  considered  in  all  its 
views,  as  the  mere  grant  of  an  annuity ;  tor,  though  a  right  of  redemp- 
tion is  reserved  to  the  crown^  and  though  in  resc^rving  that  right  of 
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redemption,  the  crown  bath  shaped  this  grant  of  100,000/.  so  as,  wfato 
paid,  It  should  be  land  and  not  money,  yet  it  is  such  a  power  as  the 
crown  may  or  may  not  act  upon,  and  consequently  rntist  be  deemed  a 
grant  of  an  annuity^  perpetual  in  iii  nature.  —  Notwithstanding  such  a 
power  was  reserved,  at  the  pleasure  of  the  crowA,  the  parties  had  a  ri^t 
to  treat  it  as  an  annuity :  and  this  Court  will  not  keep  up  the  objection  (of 
its  being  land)  in  contemplation  from  century  to  century,  because  of  the 
possibility  of  substituting  the  money  in  the  place  of  the  annuity :  ao 
object  which  might  not  happen  m  centuries  after  this.  The  Coiurt 
will  not  operate  upon  this  property  as  money  directed  to  be  laid  out  in 
land.  *-  My  opinion  is  that  the  vendors  of  the  moiety  would  be  obliged  t9 
accept  of  the  money  ^  but  it  would  be  discharged  from  the  incumbrances; 
because  incumbrances  cannot  affect  this  property  so  as  to  render  it  un^ 
alienable.  The  first  question  raised  has  been,  whether  the  family  of 
Holdemesse  have  any  interest  in  the  moiety  they  purchased :  and  that 
question  is  founded  upon  a  notion,  that  another  family,  wbich  had 
an  interest  many  years  since,  and  had  accepted  of  the  sum  of  42y500L 
for  it  sixty-five  years  ago,  have  now  a  right  to  insist  they  shall  avaO 
themselves  of  that  point,  and  insist  upon  the  annuity :  —  an  annuity  Aat 
does  not  savour  oftandsy  and  being  merely  personal  was  capable  of  being 
conveyed  with  or  without  a  fine ;  and  the  conveyance  effectual.  The 
main  question  is,  whether  the  Earl  of  Holdemesse  has  sufficiently  dis- 
posed of  this  property.  —  Consider  what  the  limitations  are :  as  to  the 
5001.  part  of  the  annuity.  His  Lordship  was  tenant  in  tail,  remainder  to 
a  stranger,  with  remainder  in  fee  to  himself;  as  to  the  lOOOl.  the  residue 
of  the  annuity,  he  was  tenant  in  tail,  with  the  immediate  remainder, 
in  fee,  to  himself:  thus  possessed  of  it,  his  Lordship  [*]  conveyed  it  to 
the  defendant  Woodcock.  I  do  not  consider  what  would  be  the  nature 
of  the  assignment  to  Woodcock^  if  it  were  to  be  taken  as  money  to  be  laid 
out  in  land,  though  I  am  cfear,  that  in  regard  to  the  lOOtf.  his  Lordship 
had  the  absolute  dominion  over  it,  having  the  immediate  remainder  in 
fee;  but  as  to  the  5001.  I  am  equally  clear,  the  other  way,  because  of 
the  intermediate  remainder.  To  consider  it  merely  as  an  annuity,  the 
conversance  to  Woodcock  was  proper :  It  is  liable  to  the  trust  reposed 
upon  it  by  the  will  of  Lord  Holdemesse,  and  die  Master  must  be 
directed  to  raise,  by  sale  or  mortgage  of  the  said  annuity,  or  a  sufficient 
part  thereof,  the  said  sum  of  SOOio/.  to  be  paid  to  the  plaintiff  with  costs 
of  suit.  (2)  Ex  relatione. 

{i)  **  Tbe  costs  of  all  pftitics  (when  tax^)  were  <;rdered  to  be  raised  m  like  manKi 
<<  as  the  said  sum  of  8000^  was  to  be  ndfed.*' 
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KiTTEAR  against  Raynes.    [12  June.l 

[S.  C.  1  Cox, 
(Reg.  Lib.  178S.  A.  fol.  467.  entered  Kittier  o.  Raines.)  Ca.  Cb.  105. 

VJTTEARi  the  father,  beio^  seised  for  life  of  a  real  estate,  with  re-  Son  haTing  ■ 

Biainder  to  his  son  the  plaintiff  in  fee,  the  father  and  son  joined  in  Kniaiiuler»joinf 

a  mortgage  of  the  premises,  to  raise  money,  for  the  use  of  the  father :  ^^j^"  *"  * 

the  father  aflerwaros  became  a  bankrupt,  and  the  mortgagee  filed  a  bill  SSSlS^ot 

(afler  the  bankruptcy)  and  obtained  a  decree  of  foreclosure,  and  the  paid  off  till 

estate  was  ordered  to  be  sold.  (2) The  question  now  was,  whether  after  bank- 

the  son  was  entitled  to  be  adnutted  to  prove  the  value  of  his  remainder  rup^  oiiht 

in  the  estate  as  a  debt,  under  the  commission  against  the  father,  either  ^^^*    ^^ 

in  his  own  name,  or  in  that  of  the  mortgagee.  ^lotel^t'nn- 

Lord  Chancdlor  thought  he  was  not  entitled  to  prove  it  at  all,  «s  a  der  the  com- 

debt  under  the  commission;  the  mortgage  not  being  paid  off  till  after  iiiniioB.(i) 
the  bankruptcy. 

(1) '  This  point  does  not  appear  in  R.  L.     Sec  Mr.  Cox*i  Report  more  particularly  as 
10  the  dreumstances. 

J 8)  Tlie  estate  was  aduallv  sold,  and  prodoced  less  than  the  amount  of  the  principal 
interest  due.     See  Mr.  Cox*s  Report  and  R.  L. 


Treves  against  Townsmen  t). 
(Reg.  Lib.  1788.  B.  fol.  889.)  [8.  C.  1  Cot, 

Ca.Ch.5aj 

BILL  filed  by  creditors  against  the  surviving  assignee  and  the  executor  Money  having 
of  the  deceased  assignee,  of  Beale  and  <^e«,  bankrupts,  to  account  ^f*"*  ^fP*  ^ 
for  a  large  sum  of  money  belonging  to  the  bankrupts,  with  interest t  —  abtSSupTin 
The  commission  issued,  28th  May,  1766 :  Toumsnend a  BlacHntelMall  ],jg handsfor 
factor,  and  Russel  were  elected  assignees,  and  received  the  money,  sereral  years. 
They  made  no  dividend.    Russel  paid  the  expences  of  the  commission,  and  no  dividend 
and  died.     A  sum  [♦]  of  1936/.  remained  in  the  hands  of  Totvnshend,  "^'^jj^ 
which  he  admits  by  his  answer,  but  says,  he  has  always  kept  "an  equal  ^J^  J^  ^ 
sum  at  his  banker's,  ready  to  answer  it.  imovst,  and  all 

This  cause  was  heard  before  the  Lords  Commissioners,  17th  November  costs,  (i) 

last.  r  #385  ] 

Mr.  Kenyan  and  Mr.  Jones  (for  the  plaintiff)  stated  the  substance 
of  the  bill  as  above,  and  said,  there  was  a  case  where  the  assignees 

(1)  In  general  cases  4  per  cent,  only  will  be  dh«cted  on  a  detention  of  money  by  exe- 
cotorSf  administratorSy  or  assignees,  &c. ;  and  to  hare  more,  a  special  case  must  be  made, 
IS  here.  See  ako  the  Report  in  1  Cox,  50,  &c. ;  h'kewise  ExparU  Str%itt,  \  Cox,  439. 
TUfcke  T.  Hart,  11  Ves.  58,  59,  60,  61.  Motley  ▼.  ITard,  ibid.  581,  582,  &c.  See  also 
Kewton  ▼.  Bennett  antea,  559.  and  Perkins  v.  Bayntun,  375.  Costs  fbllow  of  course  in 
dl  such  instances.    See  1 1  Ves.  61,  62.,  with  the  iWerences ;  et  ibid,  589,  583. 

had 
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1784«         h&d  l>66n  ordered  to  pay  interest  for  money  so  remaining  in  their 

^_i  ^  ■!!  '     hands,  f 

Takvks  Mr.  Madocks  and  Mr.  Scott  (for  the  defendants)  said,  the  management 

against        of  the  business  had  been  intrusted  to  Carter,  the  solicitor  to  the  coro- 

TowNSHXMD.     mission,  who  died,  and  his  papers  were  sold  as  waste-paper ;  and  that 

here  the  assignees  had  not  made  interest  of  the  money,  and  therefore 

ought  not  to  account  for  it ;  that  the  money  had  always  lain  at  the 

banker's,  ready  to  make  a  dividend  when  called  upon. No  part  of  the 

money  was  laid  out  in  the  funds,  nor  was  it  any  part  of  the  trust  of  the 
assignees  so  to  do. 

Lord  Loughborough,  — -  Russel  paid  the  costs  of  the  commission,  and 
all  he  received  was  only  two  sums,  being  dividends  under  other  commis- 
sions.    The  other  has  paid  nothing. It  is  the  duty  of  the  assignees 

to  apply  to  the  commissioners,  to  make  a  dividend.  They  are  bound  to 
make  it  within  a  certain  time,  but  the  precise  time  must  rest  with  them. 
—  The  Court  will  set  their  eye  against  such  a  delay  as  this.  —  If  this 
was  to  be  allowed,  the  office  of  assignee  will  be  canvassed  for :  it  would 
counteract  the  whole  intent  of  the  bankrupt  laws.  —  This  is  the  grossest 
case  possible ;  the  assignee  was  so  negligent,  he  never  called  upon  the 
clerk  of  the  commission  (who  lived  nine  years  afler  the  commission)  for 
the  papers,  so  that  the  proceedings  are  lost,  and  the  expence  of  a  suit 
incurred  by  his  negligence :  It  is  a  fraudulent  neglect  of  the  duty  he 
had  undertaken  as  assignee.  The  money  of  a  merchant  at  his  banker's 
does  not  lie  idle,  it  is  part  of  his  stock  in  trade.  —  This  is  the  case  as  to 
[  ♦SSe  ]  Tffoonshend:  19S61.  is  kept  from  1766,  under  a  trust  that  [♦]  he  should 
not  keep  it.  —  Therefore  he  must  account  for  that  sum  and  interest  at 
the  rate  of  five  per  cent,  and  pay  all  the  costs  of  this  suit,  and  of  the 
subsequent  enquiry,  if 

The  defendant  thinking  himself  aggrieved  by  this  decree,  particularly 
by  the  rate  of  interest,  petitioned  for  a  re-hearing,  which  came  on  be- 
fore the  Lord  Chancellor  in  this  term. 

Mr.  Madocks,  Mr.  Scott,  and  Mr.  Bickncll,  for  the  petitioner,  Mr.  At* 
tomey  General  and  Mr.  Jones  for  the  plaintiffs. 

Lord  Chancellor,  —  The  only  doubt  I  have  is,  as  to  the  rate  of  in- 
terest ;  four  per  cent,  is  the  interest  usually  given  by  the  Court,  and  it  is 
never  to  be  exceeded  but  in  a  special  case,  (2)  I  think  the  plaintiffs  have 
established  the  fact,  that  this  money  ^as  used  by  the  defendant  in  his 
trade ;  and  I  want  to  know  the  fact  whether  in  that  trade  five  per  cent,  is 
made  of  the  money  employed,  for  I  cannot  give  four  per  cent,  interest 

for  money  of  which  five  per  cent,  has  been  made. ^Xord  Chancellor 

offered  the  defendant's  counsel  a  reference  to  the  Master,  to  enquire 
whether  five  per  cent,  would  be  made  of  money  employed  in  the  trade 
of  a  Blaclrtoell-hall  factor,  and,  upon  that  being  declined,  affirmed  the 
decree.  (3) 

f  They  did  not  name  this  case,  but  it  was  a  petition,  Ez  parte  EUmgUm  in  tlie  mallet 
of  Tidswell,  heard  at  the  sittings  afUr  Trinity,  1783,  dted  ante,  375. 
^  Vide  Forbes  ▼.  Ross,  vol.  2.  p.  430. 


[ 


2)  See  the  references  in  note  (1)  at  the  beginning  of  this  caw, 

3)  And  the  deposit  ordered  to  be  paid  to  the  plaintiff.     R.  L. 
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1734. 
The  Attorney  General  against  Crispin.  [Crespin.] 

(Reg,  Lib.  1783.  A.  fol.  488.  b.) 

npHE  testatrix  having  given  by  her  will  several  annuities,  then  gave,  Vesttd  legacies. 
'*'  after  the  decease  of  the  annuitants  (1),  501.  each  to  the  children  of 
JD.  Riviere : — D,  Riviere  had  then  seven  children,  six  of  whom  died 
in  the  lifetime  of  the  surviving  annuitant.  He  had.also  a  daughter  born 
afber  the  death  of  the  testatrix,  but  in  the  lifetime  of  the  surviving  an- 
nuitant. Two  questions  were  raised;  1st.  Whether  any  interest  vested 
in  the  ^ix  children  who  died  in  the  lifetime  of  the  annuitants.  —  Against 
this  was  cited  Morris  v.  Huthwaitef  {ante,  182.  note.)  2d.  Whether 
the  child  born  after  the  will  should  take.  , 

The  Lord  Chancellor  decreed  that  they  were  vested  legacies,  ^d  that 
the  after-born  child  must  be  let  in  to  take. 

(l)  The  bequest  is  as  follows  in  R.  L.  :  —  **  And  after  the  death  of  the  persons  here- 
«  above  nained,  /  give  and  leave  to  each  of  the  children  of  >— — .  Riviere,  of  Corh 
*'  and  of  B.  his  wife,  SOL  sterling,  which  shall  be  paid  to  them  when  they  shall  be  of  age.** 
.  And  she  gave  50/.  sterling  to  her  cousin  M»  of  Cork.     R.  L. 

3«e  Monkhouse  ▼.  HolTne,  OTitea,  298,  299,  3QCK  1  Roper  on  Legacies,  151.  ef  $eq. 


[*J  Hughes  against  Hughes.     [30  J%.]  [  ♦387  ] 

(Reg.  Lib.  1783.  A.  fol.  520.  b.) 

Y^HOMAS  Chamberlain,  Esq.  by  will,  dated  the  22d  of  Jiifo,  1779,  MaSntwiance 

vested  his  estates  in  trustees,  to  pay  certain  annuities  and  subject  not^kwre«*by 
thereto  to  pay  the  **  rest  and  residue  of  the  rents  and  profits,  dividends  ^^^^ 

and   parent  is  of 
ability,  al- 
though directed  by  the  will. 
Where  the  parent  is  reported  not  of  ability,  the  sums  allow)ed  shall  be  only  firom  the  time  of  the  report, 
not  of  the  decree.  ( 1 ) 

(1)  Lord  ThurUnv  continued  of  the  same  opinion  on  both  these  subjectsyor  tome  time; 
.  see  Andrew  ▼.  ParUngUm,  pott.  Q  vol.  6a  and  S.  G.  S  Cos,  Ca.  Ch.  S25.,  where  the  Judg- 
ment it  giveu  muck  morefyJly*  The  precedents  certainly  supported  Lord  TkwioiWi  ^- 
.  though  there  were  two  cases  in  1776  and  1779,  made  under  peculiar  circumstances  wntr^ 
See  note  to  Greenvtell  v.  Greenwell,  5  Ves.  195. 197.  But  he  afterwards  dianged  his 
opinion  from  a  very  particular  instance ;  and  the  practice  afterwards  varied,  and  becsotie 
settled  to  the  contrary  in  both  of  the  above  respects.  See  particularly  in  Hotte  v.  JhnaUf 
3  Ves.  735.  and  Maberley  v.  Turtoih  14  Ves.  501.  per  Lord  £ldon  C.  Mund^  v.  £. 
JEfov^,  post.  4  vol.  2*23.  was  one  of  the  cases  which^rs^  relaxed  the  antient  practice.  See 
ahoSitton  v.  Shaw,  9  Ves.  285. 280.  CoUit  v.JSlacMmmy  ibid.  470,  471.  Maberley  v.  Tut- 
ton,  14  Ves.  499,  ^c.,  with  the  references  in  the  several  cases ;  waAEt  parte  Penkasx, 
pottea  in  this  note.  It  appears,  therefore,  on  the  whole,  to  be  settled  that  eadi  case  must 
be  viewed  by  the  Court  so  as  to  meet  its  exigencies  by  a  sound  discretion,  unfettered  by 
any  strict  rule  of  mere  technicality^  and  that  it  will  not  only  now  allow  maiatenaace 
fur  the  time  past,  where  it  should  be  allowed  at  all,  but  will,  in  a  fit  case,  direct  maia^ 
tenance,  although  the  auibor  of  the  bounty  may  not  have  expressly  prescribed  it.  The 
Court  will  also  dispense  with  any  reference  as  to  the  £EUher*s  ability,  where  the  circum* 
stances  arc  strong ;  as  where  the  fortune  of  the  child  is  very  large  and  the  father  has 
other  children,  or  will  be  much  inconvenienced  by  the  burthen  of  supporting  the  diild 
adequately  to  a  fortune  in  which  he,  the  father,  cannot  participate^  Kufe  ti^'  tuprd,  pai^ 
Jticularly  3  Ves.  733.  and  Ex  jwHe  Penieaxe,  10  July,  1805.  It  waa  dedded  by  Sk  IF* 
Grantf  M.R.  and  is  as  follows,  from  R^.  Lib*  and  the  Editor's  MSk  note. 

Ms  parte 
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HUGUBS 

ogattut 
Hughes. 


and  interest,  for  and  towards  the  maintenance  and  education  of  M  and 
every  the  children  of  his  three  daughters,  (excepting  such.of  his  grand- 
sons  as  should  be  in  possession  of  real  estates  before  devised)  share  and 
share  alike,  until  the  youngest  of  his  said  grand-children  should  attam 
**  his  or  her  age  of  twenty-one  years,"  —  and  in  case  of  the  death  of 
any  of  his  grand-children,  (before  the  youngest  should  have  attained 
the  a^e  of  twenty-one  years,)  who  should  have  married  and  have  issue* 
tihat  the  child  or  children  should  be  entitled  to  the  share  of  the  parent 
so  dying. 

Upon  the  hearing  of  the  cause,  the  Lord  Chancellor  refused  to  direct 
the  Master  to  consider  of  a  proper  allowance  for  the  maintenance  of  the 
younger  children  of  the  testator's  daughters;  holding  tlie  residue  of  the 
rents,  &c.  to  be  an  accumulating  fund,  for  the  benefit  of  the  children, 
and  to  b6  p^id  to  them  when  the  estates  became  divisible;  and  that, 
until  it  appeared  that  the  parents  were  incapable  of  maintaining  the 
children,  he  could  not  order  any  part  of  the  rents,  &c,  of  the  estates  to 
be  so  applied, 

Mr.  Attorney  General  and  Mr.  HoUisty  now  moved,  on  the  part  of  the 
defendants,  that  the  minutes  of  the  decree  should  be  amendea  by  insert- 
ing a  reference  to  the  Master  to  consider  of  a  proper  allowance  to  the 
parents  for  the  maintenance  of  the  children. — They  stated  that  Dr.  Keri' 
fiedyy  the  husband  of  one  of  the  daughters,  had  by  her  seven  children, 
whom,  though  without  an  allowance,  he  might  support  agreeably  to  his 
own  rank,  he  could  not  in  proportion  to  the  additional  fortunes  derived 


Ex  parte  VTJiijtxi^.     [10  Ju/y,  18b5.] 

(Reg.  Lib.  1804.  B.  folt.  71S.  863.] 

The  petition  presented  on  behalf  of  the  infant  stated,  diait  under  the  will  of  E*  JB*  be 
"Was  entitled  to  sereral  freehold  and  copyhold  estates  of  considerable  annual  value,  the 
rents  and  profits  of  which  were,  by  the  testatrix's  will,  directed  to  be  received  by  P,& 
and  IT.  J.  the  trustees,  who  were  expressly  required  by  the  said  will  to  lay  out  tibe  sane, 
after  all  deductions  Tor  repairs,  or  so  much  as  should  be  sufficient  for  that  purpose,  in  the 
maintenance,  support,  education,  and  bringing  up  of  the  petitioner :  that  the  amount  of 
the  petitioner's  then  income  from  his  estate  and  property  was  730^.  per  annum  ;  that  in 
the  event  of  his  surviving  his  mother  (aged  53),  he  would  become  entitled  under  die 
?:ame  will  to  other  estates  of  800f.  per  annum.  That  the  pelitionar*s  mother  derived  aa 
income  under  the  same  will  for  her  separate  use,  independently  of  the  petitioner's  father 
of  about  2000^  iter  annumy  which  on  her  death  did  not  go  to  the  fiither,  but  was  iMnited 
to  other  persons.  That  the  petitioner  had  a  brother  wholly  unprovided  for :  and  that  as 
•  upon  the  death  of  the  mother  the  estates  and  property  to  which  she  was  entitled  for  her 
life  would  not  devolve  to  the  petitioner's  father,  he,  the  father,  refused  to  make  the  peti- 
tioner  any  allowance  for  his  support,  education,  and  advancement,  and  more  espeaally 
as  he  bad  sent  the  petitioner  at  a  considerable  expence  to  the  university  of  Aberdtau 
That  the  petitioner  was  entered  as  a  student  at  Lhu:oln*s  Inn,  for  the  purpose  of  being 
called  to  the  bar,  and  was  also  entered  as  a  gentleman-commoner  at  Oxford ;  and  that 
he  was  above  the  age  of  19  years.  Hiat  by  the  refusal  of  the  trustees,  &c.  and  hb 
Ikther,  the  petitioner  was  prevented  from  keeping  his  terms  and  prosecuting  his  studies 
with  effect.  The  petitioner  therefore  prayed  for  a  reference,  as  to  what  was  proper  to  be 
allowed  for  his  maintenance  and  education,  shux  the  death  of  ku  sister,  (wken  he  became 
entitled  to  the  estates,)  and  for  the  time  to  come,  'for  his  advancement  in  life,  according  to 
bis  age  and  fortune ;  and  that  such  allowance  might  be  paid  by  the  trustees  out  of  the 
rents  «nd  profits  of  the  estates,  or  the  savings  thereof,  to  the  petitioner's  father,  to  be  by 
him  applied  accordingly,  Ac     ffoste  v.  Pratt,  3  Ves.  733.  was  cited. 

Sir  Wmiam  Grant,  M.  R.  ordered  accordingly :  The  reference  as  to  the  alkfWance  being 
as  prayed  **for  the  time  past**  from  the  death  of  the  petitioner's  sister,  and  for  the  time 
to  come,  and  for  his  advancement  in  life,  &c. 

The  Master  having  made  his  report  accordingly,  that  report  was  confirmed' on  the 
17th  of  August  following.  The  sum  of  1616^.,  thereby  reported,  was  ordered  to  be  paid 
for  the  petitioner's  maintenance  and  education  ybr  the  time  past,  fhim  the  death  of  las 
sister  to  the  24th  Jufy  then  last,  unto  the  petitioner's  faUier. 

And  the  sum  of  400^  a  year  was  also  ordered  to  be  paid  for  the  petitioner's  mainte- 
nance and  education,  to  his  father,  for  the  time  to  corner  till  he  attained  31.    R.  I^ 

6  from 
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fVom  tlie  testator.  That  the  rule  was,  that  wherever  a  maintenance 
was  given  by  the  will,  the  child  should  have  it,  and  they  cited  a  case 
where  the  direction  was,  that  a  suiti  for  maintenance  should  be  paid  to 
the  father;  and  the  present  Lord  Chancellor  t)rdered  a  future  main- 
tenance to  be  allowed,  and  upon  further  application  ordered  a  sum 
to  be  paid  for  the  maintenance  of*  the  children,  prior  to  the  first  ap- 
plication. 

[*]  The  Lord  Chancellor  said  the  practice  was  to  refer  it  to  the  MaHer 
to  enquire  whether  the  parents  were  ofabiUttf  (2)  to  maintain  the  children ; 
if  not,  then  to  report  what  would  be  a  proper  maintenance,  and  thia 
practice  did  not  vary  where  a  maintenance  wa3  directly  given  by  the 
will,  unless  in  cases  where  it  was  given  to  the  father,  under  which 
circumstances  it  was  a  legacy  to  him.  —  His  Lordship  referred  it  to  the 
Master  to  enquire  into  the  ability  of  the  parents  to  maintain  the 
children :  and  aflerwards  upon  petition,  sums  were  ordered  to  be  al- 
lowed for  that  purpose  to  Dr.  Kennedy,  who  was  reported  not  of  ability 
to  maintain  his  children ;  but  althougn  the  Master  made  the  allowance 
from  the  date  of  the  decree,  the  Lord  Chancellor  confined  it  to  the  date 
of  the  report.  (3) 

(2)  Bat  this  is  now  sometimes  dispensed  with.     See  the  preceding  note. 

(3)  //  it  now  usual  to  allow  it  for  the  time  past.     See  the  references  in  note  (1 }  antea. 


HuOHBt 
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Sawyer  [Saurier]  against  Bowyer.  [Bowtear.]    [^30  July.'] 

(Reg.  Lib.  1783.  B.  fol.  484..) 

IV/fR.  Price  moved  to  suppress  depositions,  because  they  had  been 
'*'^*  taken  before  the  Master  upon  thfe  same  matter  upon  which  the 
witness  had  been  examined  in  chief,  without  a  special  order  for  the  re- 
examination. 

The  Lord  Chancellor.  —  A  witness  is  not  to  be  re-examined  before  a 
Master,  upon  the  same  interrogatory,  upon  which  he  has  been  examined 
in  chief;  yet,  1  should  ^ave  thought  upon  a  substantially  different  inter- 
rogatory he  might :  but  I  find  it  cannot  be  done  without  leave ;  this  was 
laid  down  in  Browninsr  v.  Barker  (2)  in  1774,  by  the  Chancellor  and 
Master  of  the  Rolls.  If  the  interrogatory  mislead  the  witness  out  of 
the  matter  in  issue,  the  interrogatory  must  be  suppressed,  and  the  depo- 
sition falls  with  it.  As  to  other  matters,  you  may  except  before  the 
Master ;  but  it  appears,  the  examination,  if  to  the  same  matter,  must  be 
by  order,  otherwise  it  is  practising  upon  the  witness.  Pract.  Reg.  in 
Ch.  165.  Motion  granted,  f  (3) 

f  In  Fatten  ▼.  Uoydf  1  February t  1787,  it  was  held  that  witnesses  examined  before 
hearing,  cannot  be  examined  upon  a  commission  afterwards  without  leave.  [1  Cox,  Ch. 
Ca.ai2.  S.C.] 


C&C.  SDick, 
639.] 

Witness  not  ta 
be  re-examined 
before  a  Mas- 
ter to  the  seme 
matter  to  which 
he  has  been 
examined  ID 
diie&butbsr 
order.  (1) 


(1)  See  Browning  v.  Barttm,  2  Dick.  508.  &  P.    Dudds  v.  Billings,   Bunb.  24.    St. 
t»er  Lord  Hardwidte  in  CowslUide  v.  Comislh  2  Yes.  270.      See  also  Vaughan  v.  Lloyd, 

1  Cox,  Ca.  Ch.  312.  Sandford  v ,  I  Vea.  jun.  598.  ITirk  v.  JTtrk,  13  Ves.  280. 

^85,  Greenaway  ▼.  Adams,  ilrid.  360.  Purcell  v.  M*Namara,  17  Ves.  434.   Et  vide  2  Me- 
rirale,  81,  &c. 

(2)  Browning  ▼.  Barton,  2  Dick.  508. 

(3)  The  matter  was  compromised ;  and  it  was  «  ordered,  by  consent,  that  upon  F.  S. 
"  pajring  to  the  (aid  F.  B.  mud  M,  his  wife,  51*  for  their  costs,  the  depositions  should 
<<  stand."     IL  L.  and  2  Dick.  640. 
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1784. 


Mawer  against  Mawer. 
(Reg.  Lib.  1783.  B.  fol.  489.  b.) 


[S.  G.  1  Cox, 

104.] 

Order  for  de- 
fendant to 
appear  under 
S  Geo.  S.  c  S5. 
notwitbitand- 
inga  mlpama 
bid  been 
•enred.(l) 

[•889] 


T 


HIS  was  a  bill  of  foreclosure :  The  defendant  had  been  served  with 
a  subpfgna,  but  had  never  appeared^  and  the  plaintiff  had  proceeded 
to  attachment  and  sequestration.  The  defendant  not  being  found  on 
any  of  these  processes,  and  the  sequestrators  having  returned  that  he 
had  no  real  or  personal  [*]  estate ;  a  motion  was  made  that  he  mi^ht  be 
ordered  to  appear  upon  a  day  certain,  and  the  order  inserted  m  the 
London  Gazette,  and  otherwise  published  as  directed  by  the  5  Geo.  2. 
c.  25.  to  the  end  that  the  bill  might  be  taken  pro  confeuo  under  that 
act,  notwithstanding  he  had  been  served  with  a  nibpcena,  and  had  ab- 
sconded since.  Motion  granted.  (1) 

(1)  Tie  ordiqary  proceaof  taking  a  bUl  pro  eenfeiso,  mdependenily  of  the  ttahOe,  im- 
plies oiUy  where  the  party  has  appeared;  the  ttattUe  interferes  to  enable  the  plahitiff  to 
obtain  a  decree  without  appearance  ;  and  this  remedy  attaches  whether  the  party  hat  beem 
served  ornot  s  so  that  an  affidavit  is  made  in  Mrict  ooi|formity  to  the  act,  that  the  de- 
fendant absconds  to  avoid  the  [subsequent]  process  of  the  Court.  See  Short  ▼.  Downgr, 
Si  Cox,  Ch.  Ca.  84.  OpMe  w.ffeme,  13  Ves.  56S.  The  observation,  therefore,  Wyitt, 
Piract.  Reg.  405.  is  incorrect  Mr.  Cox*s  report  of  the  principal  case  is  somewhat  moie 
fpll  than  the  above.  It  is  there  stated  that  "  some  doubt  had  ai  isen  whether  this  was  a 
"  case  within  the  statute  5  Geo.  2.  on  the  idea  that  the  act  extended  only  to  cases  whcR 
'*  defendant  had  never  been  served  at  all,  whereas  in  this  case  he  had  been  served  with  a 
*<  subpoena,  though  not  with  the  subsequent  process.  But  the  Lord  Chaneellur,  lookine 
'*  into  the  act,  was  of  opinion,  that  it  extendi^i  to  every  case  where  the  party  had  avoided 
'<  any  part  of  the  process  whatever,  though  he  might  have  been  served  with  subpoena, 
"  &c." 

The  order  made  was,  that  the  defendant  should  appear  to  the  plaintifTs  bOl  on  or  be- 
fore the  first  day  of  Mkhadmas  Term  then  next.     K.  L. 


LincMs  Inn  ■ 
ffall,  8th  July, 
1784. 

Two  legacies, 
of  equal  sums, 
being  given  to 
the  same  per- 
son, the  one  by 
theunil,the 


Ridges  against  Morrison  and  Others. 
(Reg.  Lib.  1783.  B.  fol.  489.  b.) 


'KTICHOLAS  Toke,  o£  Linton,  in  the  county  of  Kent,  made  his  will, 

dated  the  16th  of  November,  1763>  duly  attested  to  pass  real  estate* 

and,  thereby,  ordered  his  real  estates  (consisting  [partly]  of  gavel-kind 

lands,)  to  be  sold  by  his  executors,  and  the  money  applied  in  aid  of  his 

personal  estate.    He  then  gave  several  legacies,  and  among  the  rest  to 

other  by  acodi-    ^jgaac  and]  Nicholas  Layton,  the  children  of  his  nephew  Isaac  Layton, 

S^^  toke  ^^-  ^*^^'  (^^     ^®  ""*^^  Morrison  and  Plumley,  two  of  the  defenimts, 
^^  his  executors,  and  the  plaintiffs  and  the  other  defendants  are  his  heirs 


[In  this 

the  rule  in  favour  of  the  benefits  being  accumulative,  as  given  by  different  instruments  (2),  ivas  supported 
by  particular  expressions  of  kindness  towards  the  legatee.] 

(1)  And  he  directed  [by  the  will  J  all  his  said  legacies  to  be  paid  within  12  months 
after  his  decease,  to  such  of  the  legatees  is  tihculd  bo  21 ;  and  an  investment  of  tiM 
legacies  of  those  who  should  be  under  age.  lie  also  gave  tiie  above  legatees  shares  in 
the  residue  of  his  estate  and  effbcts.     R.  L. 

(2)  See  BaiUie  v.  Butterfield,  per  Sir  L.  JCenyon,  M .  R.  1  Cox,  Ca.  Ch.  392.  Jfoeley  v. 
Mutton,  dted  suprvi,  and  m  Mr.  Brown's  note,  &c.  Upon  which,  and  upon  the  pre- 
sumption, however  slight,  arising  from  the  giib  being  in  different  instruments,  see  per 
Lord  Thuriow,  post,  392, 393.  and  in  Coote  v.  Boydy  jtosL  2  vol.  539.  Per  M.  R.  in 
Atten  V.  CaUouh  3  Ves.  jiin,  292,  293,  294.  Et  in  Jivrday  v.  Wamvjright,  ibid.  465, 46$. 
and  O^om  v.  D«  Leeds,  5  Ves.  381.     Vide  also  Foy  v.  Foy,  I  Cox,  163. 

at 


^iN  THE  Court  of  Chancery. 

at  lawy  next  of  kin,  and  residuary  legatees.  —  By  a  codicil,  written 
under  his  will,  dated  1781,  he  gave  to  T»  Ashby  2u.  and  to  <*  Nididas 
"  Layton,  that  I  put  apprentice  to  a  grocer,  near  CripplegatCy  500//' 
This  Nicholas  Layton^  mentioned  in  the  codicil,  is  the  same  Nicholas 
hayton  to  whom  500/.  was  given  by  the  will.  The  bill  prayed  (among 
other  things)  that  Nicholas  should  be  decreed  to  be  entitled  to  only  one 
of  the  sums  of  500/.  and  he  by  his  answer  claimed  both  the  sums. 

It  was  argued  the  7th  of  May  last,  for  the  plaintiff,  that  the  sums 
being  equal,  the  legacy  in  the  codicil  was  a  mere  repetition  of  the  be- 
quest in  the  will„  imd  all  the  parties  being  in  equal  relationship  to  the 
testator,  he  meant  them  equal  bounties :  that  the  rule  was,  that  when 
the  same  precise  sum  is  given  in  the  will  and  codicil,  it  is  mere  repe- 
tition not  duplication,  the  Duke  of  St.  Albans  v.  BeaucUrky  2  AtkynSy 
636.  —  To  this  it  was  answered,  on  the  part  of  Nicholas  Layton  the 
legatee,  that  the  case  of  the  Duke  of  St.  Albans  v.  Deattderk  stood 
upoD  the  particular  circumstances;  the  will  reserved  the  power  to 
make  a  codicil,  so  that  the  will  and  the  codicil  became  one  act. 
[♦]  Swinburne,  in  the  passage  there  cited,  (part  7.  c.  20.  foL  edit.  526.) 
says  that  the  will  and  codicil  are  distinct  instruments,  and  that  a 
legacy  given  m  each  is  accumulative,  and  it  was  so  determined  in 
Hooiey  v.  Hattonf,  before  Lord  Bathursty  Hil.  1773.  —  The  cause 
stood  over  from  time  to  time,  and  this  day  the  Lord  Chancellor  gave 
judgment.  The  reporter  was  absent,  but  has  been  favoured  with  the 
following  note  of  what  passed. 

Lord  Chancellor.  —  There  is  no  occasion  for  any  further  argument  as 
to  the  point  in  this  cause,  for  I  take  the  rule  to  be  established:  a  doubt 
however  has  arisen,  as  to  a  distinction  taken  between  this  and  the  case 
reported. 

The  case  of  f  Hooiey  v.  Hatton  (3)  was  examined  with  abundant 

care, 

f  As  the  present  case  was  determined  upon  ihatof  Hooiey  v.  Hatton,  and  a  particular 
reference  made  to  it  by  the  Lord  Cliancellor,  and  especially  to  the  opinion  of  Mr.  Justice 
Atton,  it  was  thought  proper  to  add  the  following  note  df  it,  taken  by  tlie  present  re- 
porter, at  large : 

The  Lady  Isabella  Fincfi  by  her  will,  bearing  date  the  50th  of  August,  1768,  gave  to 
Lydia  HooUy  her  woman,  the  plaintiff,  a  legacy  of  50(V.  The  will  was  executed  in  the 
presence  of  two  witnesses.  By  a  codicil,  she  gave  Lydia  Hooiey  60L  to  be  paid  her ;  she 
afterwards  made  a  second  codicil,^  dated  the  28th  of  Oct,  1769,  in  these  words,  "  I  add 
"  diis  codicil  to  my  will,  I  give  LytUa  Hooiey  1000/.*' — this  was  in  her  own  hand- 
writing, but  not  executed  before  witnesses. 

The  plaintiff*  filed  her  bill  for  the  said  legacies.  The  question  was,  whether  the  last 
legacy  alone  passed,  or  the  legatee  should  have  both  the  lOOOl,  and  the  500^  The 
Master  of  the  Rolls  had  decreed  both  to  the  plaintiff,  and  defendant  appealed  to  the 
Chancelhr,  who  was  assisted  by  the  Lord  Chief  Baron  Smythct  and  Mr.  Justice  Aston. 

This  case,  after  having  been  argued  very  much  at  large,  stood  over  till  Hilary  Term, 
when  the  court  gave  judgment 

Mr.  Justice  Aston; 

There  is  in  this  case  no  internal  evidence^  therefore  wc  must  refer  to  the  general  rule 
of  law. 

The  counsel  applied  the  rules  laid  down  in  the  case  of  Beauclerk  v.  the  Duke  of  .St. 
AlbatCs.  It  is  evident  those  rules  are  not  general,  but  go  on  the  particular  circum- 
staaces  of  that  case.  It  was  contended  there,  that  the  fourtli  codicil  was  to  stand  in  tlie 
room  of  the  first. 

Th^%  are  four  cases  of  double  legacies : 

First,  where  the  same  specific  thing  is  given  twice. Cujacius  takes  a  distinction 

between  the  same  res  and  the  same  quantity.      In  the  first  cose,  it  can  take  place  but 

once,  at  eadem  quantitas  stepius  jyrastari  potest Digest  L.  22.  t.  3.    1.  12. Cuj. 

op.  t.  4. 381, 582. Secondly,  where  the  like  quantity  is  given  twi^e.  —  Lord  Hard^ 


RiDoas' 

agahut 
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(3)  S.  C.  2  Dick.  491.     ike  tlw  obscnatioiVi  on  this  case,  D  Ves.  jun,  292,  293,  294. 
465,  466.  and  5  Ves.  3Bi. 

wicke 
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1784.         care,  and  it  is  unneceHary  to  repeat  the  caaei  again,  -after  feadh'^ 

v^vx^p^      the  very  able  opinion  of  Mr.  Juatioe  Asian,  which  contains -Ai^  wh<fle^ 

RiDoxt  doctrbie 

jVIokuwk.       |0j^  (kkMmtckrk  t.  tbc  DuIm  of  St-  JlbmC%)  annding  to  the  pirttculflr  dii ittirti 

of  ib«  cue,  laid  doiwn  ona  only  should  be  taken  unlew  an  intention  apptMad  to  ibe  cons 
trary.  —  Digest,  34.  t.  4. 1. 9.  —  but  notfung  caa  be  collected  from  hence*  aa  tfaa  Citli^ . 
of  the  DIgott  muat  \m  attended  to,  which  ezpreitly  says  tadmo  adimendi  —  Godolplii||*i 

Orphan's  Legacji  pt0.  c.  se.  5  ^* Swinburne,  586.  550.   (ed;  17S8}— -wbee' 

1001.  and  lOQl.  UgaUa  intitlad  to  both.  The  doctrine  team  lapcdtlon  of  two  equti 
sums,  in  one  will,  being  bad,  and,  in  a  will  and  codUcil,  being  good,  attribntlMt  the  foib  ' 
mer  to  fomlfblness,  b  strange.  *— -  The  case  of  the  Slamit  Dig.  34  t.  1*  J.  18.'  and 
that  in  9  S^JgueueaUf  pleading  the  first,  page  SI.  are  upon  entirely  different  prindplesi  , 
It  would  be  attmnga  to  suppose  Lord  Hardwkke  applied  this  as  a  sencral  rule^  which 
would  be  inconmtant  widi  his  recognising  (as  be  did  eipiewlyO  the  authority  of 
Swinburne^  £86.  55a  -i— but  aaid,  that  the  caaa  before  him  was  diflbrent^  frodi  the  in- 
ternal eridanoa      .  '.'•... 

In  regard  to  the  caaes  in  the  Sowum  law — fiistt  where  eqfual  suaaaare  nwn  in  two 
distinct  writings,  both  shall  pass  by  the  Honum  law,  and  the  decisions  t^  iS^  Cf9Vt «%, 
agreeable  thereto.  —  Digest,  83.  t.  5. 1. 18.  and  Ckikofrett*  note  in  diverms  Seripf^ijt.  ^^ 
Digest,  flO.  1. 1.  L  54.  or  taditn  Serijfhtrar^  (hffaciut,  4,  581.  distingnlshes  iM^ecn'  a 
'  conna  and  quantity.  •— ro«f  on  the  51  and  58  Digtst^  Godoiphio,  pt.i5.  d  66.  $  46.  — ' 

Swinburne,  586.  —  Jtkarrf,  TraiU  det  donatiafu.  — WeUop  y.  Btudi.  S  Gb.  R.  TOhi  <fa^- 
port  V.  JSrUnatt&n,  Finch,  894.— Menoehtia  de  prtnum^  L  4^  —  8  Qk  .B«pi..58-  ..^  i 

5d]y,  As  to  a  less  sum  In  the  latter  deed,  as  lOOf.  by  will,  atid  SX^  |)7,(he  fO|diwl,Jk .) 
legatee  dnll  take  both,  Godolph.  pt  5.  e.  85.  §  19.  —  RydtiiU^,  Pt^yne.  —  Ch.  Ca.  50^ 

4th]y,  As  to  •  laifger  snm  after  a  less,  Jticortf,  481.  folio  edStion,  says,  ^  wh^  ^1^, , 
are  in  the  same  instrument,  the  two  sums  are  not  blended,  but  die  l^gitce  ha^  too'* 
legacies;  and  the  heir  must  diew  that  the  one  waa  meant  to  be  biendad  vllh  iht'' 
other,  tho  prejmmption  being  in  fitvour  of  what  is  written.     WyMmm  t.  WjfmtkKm  t'  ' 
Pitt  ▼.  Pii^i  Mattmrs  y.  Matters.  .      i  i,    -. 

The  law  seems  to  bo,  and  the  authorities  only  go  to  pto?e  the  legacy  not  to  be  dophk.  i 
where  it  is  given  for  the  same  cause  in  the  same  act,  and  taOdem  v€rht$,  or  onl}  Smi',. 
small  diflmsoe  ;  bot  what  in  different  writings  there  is  a  beqnest  of  cqiial>  MiUf;^ 
less  sums,  it  is  an  au^entation»  and  therefore  J^fdia  Eedty  ia  entitlad  to  baio  Ae  av^  ' 
of500r.  andlOOQi.  / 

Lord  Chief  Baron  Sm^At.  -*>  I  am  clearly  of  the  same  opinion,  and  therelbio^batt  ba-^ 
very  shorti  .-     - 1  *  * 

The  intentioii  is  die  clearest  rule;  bot  it  is  admit-ted,  on  all  hands,  here  is  no  iaMisl ' 
evidence :  we  t^evelbre  must  refer  to  the  rule  of  law.     The  role  of  law  is  different  ^n*  ' 
respect  to  a  cmpw  and  to  quantides. 

On  the  other  side  was  quoted  the  Mayor  of  XoiuioA  ▼.  JKosaef,  Kiicii,S90«9  whesa  iha  • 
words  were  satisfied  by  some  goods.  ■       In  the  Duke  of  St.  AibmCi  ▼•  Miaa  Jfoocfri^ 
the  last  codicil  was  evidendy  die  same  as  the  first. 

Lord  CAonceBor. —  It  would  be  sufficient  for  me  to  say,  I  am  of  the  same  ofankbi  if 
Mr.  Jusdce  AUwi  had  not  referred  to  me  with  respect  to  some  of  the  oases. 

By  the  civil  law,  where  two  pecuniary  legacies  were  given  by  the  same  wiU,  tlie  Jo- 
gatee  must  prove  it  was  to  be  doubled;  Ijut  wLcre  £e  two  baqaesta  are  in  diffoneas 
writings,  there  the  presumption  shall  be  in  favour  of  the  legatee. 

No  argument  can  be  drawn,  in  the  present  casab  from  internal  evidence^  weranattbsrt- 
fore  refer  to  the  rule  of  the  civil  law. 

In  the  case  of  the  Duke  idSt,AXhaiCi  v.  BeaucUrk,  Lord  Hmrdmkkt  Uud  doom  die  ' 
rule  as  applicable  to  that  case,  ar.d  not  as  a  general  rule.  —  **  This  question  (sssl 

**  Lord  Hardwicke)  divides  itself  into  different  part^." **  I  am  of  opinion,  thst 

'<  upon  the  reason  of  the  thing,  and  according  to  the  best  writers,  these  Icgoeietf  beinK  ' 
'«  in  different  writings  will  make  no  difference,  in  this  cote.**  Neither  vras  it  pot  ■ 
upon  being  one  instrument;  certainly  they  are  different.  "  And  aa  the  will  and* 

<«  codicil  make  but  one  wHl.*' Lord  ifartfuacie  quoted.  Gothofred,  tniaio  l«rvt 

jiriorem  probare  inanem  esse  non  tenetur ;  but  did  not  bpeak  of  proving  both  wiii  and 
codicil,    as  he   is  represented  to  dp  in  tlie  reporL  ■'  llien,  Lord  Hardvicht 

considered  the  internal  evidence,  and  added,  "  by  the  power  reserved  in  her  will,  she 
**  has  shewn  her  intent  to  make  them  one  instrument  *  ;*'  —  which  words  are  omitted  in 
the  report. 

Lord  Hardwicke  probably  thought  that  Sir  Joseph  JekyU,  in  Matters  v.  Matters,  gave 
two  reasons,  where  he  seems  to  give  only  one :    I  wUl  hazard  a  conjecture  upon  the 

*  The  Lord  ChanedUr  read  the  words  marked  with  inverted  commas  from  Lord  £fard- 
tndbr*s  original  note. 

pointing 
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doctrine  of  the  la«r  iipon  the  8ui:(}ect.  The  rule  there  [*]  laid  down 
seems  to  be  Mm,  that  where  a  teaisstor  gives  a  l^acy  by  a  eodici)  as 
well  as  by  amU,  whether  it  be  more/lesSf  [*]  or  egualy  to  the  same  person 
who  is  a  legatee  in  the  will,  speaking  simpliciter,  it  is  an  accumu- 
latMNi(7);  and  it  is  incumbent  upon  the  executor  to  produce  eridence 
tm  the  contrary,  if  he  contests  such  accumulation :  On  the  other  hand ; 
tbe  rule  e^exdueion  has  gone  [*]  upon  very  slight  grounds 9  according 
to  former  authorities.  The  common  case  where  the  legacies  have  not 
been  held  to  be  accumulative  is  where  the  same  corpus  (according  to 
the  Digest)  is  given  twice  to  the  same  person,  the  second  legacy  nil 
cperatur,  because  it  cannot  be  given  more  than  once.  Where  (he  same 
quantity  has  been  given,  and  the  same  cause,  or  no  additional  reason 
assigned  for  a  repetition  of  the  gift,  the  Court  has  inferred  the  testator's 
intention  to  be  the  same,  and  rejected  the  accumulation :  but  where  the 
same  quantity  is  given,  with  any  additional  cavise  assigned,  for  it,  or  any 
impltcatioa  to  Aew  that  the  testator  meant  that  the  same  thing,  primd 
fmeiey  should  accumulate,  the  Court  has  decided  in  favour  of  the  accu- 
umJation*  In  the  present  case,  it  happens  that  an  additional  cause,  or 
mark  ofjavaur,  has  been  mentioned  in  the  codicil,  which  proves  that 
the  testator  meant  and  intended  an  accumulative  legacy.  Considering 
the  slicht  wfkrences  made  in  former  cases,  (and  which,  I  must  own,  have 
tended 'to  throw  property  into  jeopardy  and  uncertainty,)  such  an 
inference  as  arises  m  tnis  case  is  sufficient  to  turn  it  the  other  way,  and 
to  induce  the  Court  to  say,  that  it  operates  as  an  accumulation.  In  the 
will,  the  legacy  of  SOd.  is  siven  to  Nicholas  LayUm  (the  testator 
emcfaeralMf  him  among  the  other  children  of  Isaac  Layton)  upon  the 
meneral  consideration  of  favour  which  the  testator  bore  towards  the 
jmmUu:  the  other  legacy  qfSOOL  in  the  codicil  is  given  voith  this  addi^ 
ikmtU  mode  of  description  adjoined  to  it.  —  *'  To  Nicholas  Layton  the 
*^  ckildf  whom  I  have  put  out  an  apprentice^*  which  circumstance  marks 


_  of  the  report,  I  P.  Wms.  424.  the  aimicolon  in  the  pasMge  "  should  not  be 
^  taken  •■  a  tetifl&ction  unleis  so  expressed ;  that  it  was,  &c.*'  was  wrong  placed,  and 
abnwM  be  after  the  words,—  <*  that  tt  wai^*'  by  whidr  means  the  pasMge  would  stand, 
'^  rfwqM  not  be  taken  as  a  satiifacHon,  unless  so  expressed  that  it  w**S  <u  ^  both  lega> 
"  cias  had  been  ^Ten  by  the  same  will,  &&"  .  '  .'  '  This  case^  therefore,  is  an 
amhtwiiy  hi  point,  oecause  there  are  two  4iitinct  writings.  (4) 

80  fai  W4Jlap  ▼.  He^,  2  Chi  Rep.  37.  The  Regisler^s  book  shews  that  the  case 
fvent  Wfom  the  general  doctrine  of  the  civil  law,  and  not  on  any  internal  endence. 

His  Loidship  ftirther  dted  WyndKmm  v.  Wyndkam,  —  Master  of  CkriH*%  iioipUal  (alias 
Mayor  ofLtmdon)  against  Rmiei,-^  Newport  yi»  J^ntut&n, — Pit  yr.  Pigeon, — 3  Huber 
Piwheiiemn  Leg.  Civ.  122.  and  StirMng*B  case,  (in  SeoUand)  2  Fountainhall,  231.  —and 
coadnded  with  saying,  I  have  therefore  the  sattsfiiction  to  think,  weoonftnn  Lordffard' 
Mfliv^s  opinion. 

1^  decree  of  the  Master  of  the  Rolls  affirmed. 

Tliis  case  of  Hooley  ▼.  HaUon  was  also  relied  upon  by  the  Master  of  the  Rolls,  (Sir 
X/yrfJgbypn,)  in  deciding  the  esse  of  Foy  v.  jPoy(5),  Itt  Februaiy,  1785,  where  Sidney 
MoUu  Fojft  by  his  will,  26th  May,  1782,  gave,  among  other  legacies,  to  Johi  ffojtity 
Simpaon,  Esq.  100?.  and  to  Neufman  XnaieUt,  Esq.  100^  The  testator  afWrwards,  by 
m  eodicU,  10th  December,  1783,  gave  to  Mr.  ^mpttm,  lOOl.  and  to  Mc  Xnowles,  501.  and 
his  Honor  decreed  both  sums  to  be  paid  to  the  legatees.  (6) 

In  this  ease  also,  there  were  three  legacies  given  in  the  will  and  codicils  to  Dr.  John 
Jebb;  and  his  Honor  thought  him  entided  to  them  all ;  but  he  reAised  to  take  more 
thaaone. 


i; 


[4)  Moggridge  v.  Walker,  8tli  May,  1792. 

[5)  Lately  reported,  1  Cox,  Ca.  Ch.  163. 

(6)  fiaying,  **  he  wished  to  be  understood  to  be  guided  by  the  authori|y  of  «  ffooley  v. 
«  Satton,**  \  Cox,  164.  His  Honor  had  lately  befi»rc  determined  Baillie  v.  Butterpld» 
1  Cox,  392.  accordingly. 

(7)  See  the  references  in  note  (2)  antea. 

Vol.  I.  X  the 
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the  IqpUee  as  a  peculiar  object  lof-  fa¥Ourj^  and,  CQOfeqiienUy,  sachin 
inference  of  the  testator's  iatentkni.  .90  to  induce  the  C^urtto  say  it:>» 
t:PO  additional  legacy  f 

agamtt 
HoBEuoHr.  f  Tbie  4octijiie  of  thM  ctse  has  beep  relied  upon,  ,an4  nmllar  d^ 

▼.  Mcpper,  BoUt,  liich.  1785,  imd  Jbcitaon  v.  Jackson,  June  93.  1788.-^  Hie  piiiieqila 
of  it  are  alioadimtted  in  CamfMt  ▼»  Eari  of  Badnor,  ante,  271.  and  Cmole  ▼.  Aytf.  toi'S. 
1^521.  tbcMight  wider  the  ciiaiymtanceft  of  those  caaet^  the  Jcgaoeawgrc  not  hdd  to  be 

AcpumulatiTe.  (7) 

■  '      t'       III     .«■ 

(7}.S^e,iU>te  (^),  9,389. 


MaS^'^juty.  (R^  Lib,  17S3.  A.  foL  732.  entered  ^iusa^cb  v.  Saiun>m.) 

Beqocstof 
lOOOLlotesta- 
tor'f  sitter^  and 
in  caterfker 
demise,  8O01.  to 


in  the  propor^    bill  a£aiD<t  the  sister^  tp.  have  his  mterest  in  the  SOO^.sepiired  fo.bim 
tioni. (I)  after  ner  .dejDease.-li —  Ih^  question  arose/. uppi^  the  Forda  of^the  iqHi 

r  *SQ&  1     ^^  ^^^^  of  her  demise  ^  whether  they«mc!{ui^^her.4ee^^i^^^7f 'Cvli^ 

1-    ^^  J      dying  ia  the  life  of  the  testA^r.(2j— Fotth^plaioUB;  tfii|, Jbt«  con- 

atructioa  ^^  insisted  upon,.' apd  s.Mpporlted  by.ti^  re«iid|iar]i( .deviie» 

which  his  counsel  argued  was  inconsistent 'with  the  idea  of  her  dying  in 

.tthe  It£e-tiine  of  the  testator.   .)Ie  therefore  ii4ei^ed  he^,  to  h^ve  therjiie 

.  of  the  1000/.  during  her  life,  and  then  to  cUvidO'  it. between  the  plaiotiff 

and  John  Bilkngs,  in  the  proportions  .in  the- will.— .^-^For*^ the ^ 

fendants,  it  was  insisted  that  the  penning  of  the  devise  arose  from 

a  doubt  in  the  mhid  of  the  testator,  whether  his  sister  was,  or.  was 

Qot  alive:  on  the  contingency  that  she^  ipight  have  died. -during  ^ 

absence,  he-iaeant  to  £vide  the  1000^.  .bet^veen  «Aime#.  aod  «M" 

(I)  The  words  betireen  brackets  jsppear  m  R.  L.  aafitm  tboivilL  Sk  Wm*  Qnri 
observed  ofi  this  case*  that  ^  the  mode  of  giving  4he  iesidue»  eontrasted  witb  the  mitk 
"  of  giving  the  particular  Xegscf,  effbtdied  evidenoe  that  the  019  was  givcq  absohrtdj. 
"  and  only  a  limited  interest  in  the  other.**  Seo  in  Cambridge  t.  Mems,  6  Ves.f^ 
His  Honor  also  in  another  case  observed  on  the  reliance  placed  by  XiOrd  nmkm  on 
Che  above  word  **and.**  i.  Vide  in  Titmer  v*  Moor,  6  Ves.  559. 

See  also  the  observation  of  Sir  P.  Jrden,  in  Ari^  v*  Taylor,  6  Ves.  809. 

See  further  Sir  W,  Grani*a  observations  in  Combruige  v.  RouSf  passim,  8  Ves.  21, 22,  S3- 
24>  &C.  -  His  Honor  thought  that  generally  where  such  woidsi  as  *<  m  ease  of  A*s  deetk," 
&C.  occur  by  ibemseiveB,  and  there  is  ni4hing  toex^flmn  them;  they  import  the  ooods- 
gency  of  dying  be/ore  t/te  testator,  IxkMendes  v.  Idendes,  1  VeSir-89^  and  ia  the  priodpil 
•case,  and  in  Cambridge  v*  Rous,  and  many  others,  there  was  enough  to  make  a  diffefcst 
construction. 

^2)  The  plaindfiT  submitted  that  the  disposition  which  the  testator  had  made  of  tbe 
residue,  in  terms  so  different  from  those  in  which  he  had  bequeathed  the  1000/.,  and  » 
expressive  of  his  intent  to  give  Sarah  an  absolute  interest  in  the  residue,  clearly  shewed 
that  he  had  the  distinction  in  contemplation  between  a  qualified  and  an  afaaolnte  interet 
in  what  he  was  then  about  to  dispose  of. 

The  defendants  insisted,  by  their  answer^  that  by  the  words,  *'  and  in  case  tfkerdt^ 
**  cease,**  the  testator  meant  only  the  death  of  the  defendant  Sarah  before  him{t^ 
testator)':  in  which  event  only  it  was  to  be  divided  and  di8tr3Mite4  as  in  the  will  sns 
mentioned.    R.  L. 


BUlingt,  but  not  if  she  ms  alive.  The  words  were  dearly  contingent, 
•nd  could  not  mean  a  general  dying.  —  As  to  the  argument  from  the 
retidue,  he  did  not  know  that,  in  case  of  her  being  dead,  the  legacy 

„  would  Jtpse. 

Lord  Chancellor  said,  according  to  the  best  conBtruction  he  could 

..put,  tlie  jteatator  mep  .:  to  give  a  share  of  liis  boun^  to  hia  lister, 

;.Mid  ^Ifio  to  the  others:  the. word  and  Implied  this;  therefore,:  that 
^e  ^oi^d  have  it  for  life,  and  then  they  should  take  it.  As  to  the 
residuary  devise,  he  meant,  she  shnuld  take  that  unfettered,  at  her  own 
disposal,  but  the  other  fettered,  by  the  ^  over.(l]  His  Lordship 
decreed  the  money  to  be  paid  into  the  Bank,  the  sister  to  receive 

.  the  (jividends  for  life,  and  after,  her  decease  the  principal  to  be 
ipyided,  in  the  proportion^  directed  in  the  will. 

^  (0  Se<note(l)ia  tbe^^reeediogjpi^ 


i*}  Lgfd  ^mpi^i^a^^'agfuitst.^^iMPVB. 


."DY  settlement  on  the  marriage  of  the  plainlifT  witlt  Lady  Elhabelh  Ap. 
'■■'  Montagu,' daughter  of  the  late  Earl  of  Halifax,  certsiin  lands  were  "'^ 
filled  in  trust,  for  Lord  Halifaj-  for  life,  remainder  to  plaintifF  for  We,-.  -JS^JIJSj'- 
reniainder  to  trustees  for  a  term,  with  other  usual  remainders.  Tlie  cMMVi^^ 
trusts  of  the  lerm  were,  "  that  in  case  there  should  be  any  children  of  un^arWfe 
"tfie  plaintiff,  by  Lady  Elizabeth,  the  trustees  should,  either  in  the  life-'  p**it' H»uU 


."*'  time  of  the  plaintifi^  if  he  should  go  direct,  and  the  Earl  of  Halifix  *|*2X**' 
"shoul'd  be  then  dead,  or  else.' atler  the  decease  of  the  survivor  of  °?*yS.S  . 


ptB^'llMiuU 

"^them,  the  plaintiffs  and  the  said  Earl,  by  mortgage,  s^e,  or  other  dis-  [,  jbMMWind 
,  *  position  of  the  lands,  raise  such  sums  of  money  ior  the  portions  of  the  ihc  djirw,  fila 
-  "  child  or  children  of  the  marriage  (except  an  eldest  son)  as  therein-  hi*  bill  for  it  m 
'«  after  mentioned;  that  is  to  say,  ifbut  one  younger  child,  the  sum  of  ber  ■dminiiu*. 

**  10,00(V.  to  be  paid  at  such  limes  (the  said  Ear!  being  then  deai!)  as  Ihe  ^  !^i^ 

"  plaintiff  should,  by  any  deed  attested  as  tlierein  mentioned,  or  by  will   |„  ,^^  f^, 
„"  appoint."  tbefiuh«r.  (1) 

Tfie  issue  of  the  marriage  were  one  rqti,  and  one  daughter,  Carolina 
^aria.  Lord  Halifax  died  ia  177L  and  La^y'^w^i^roile  being  e^so 
.,deadf  in  1781,  Lord  Hincfui^rf^e.^fy  Aee^  diily  executed^ under  the 

Dower,  directed  the  trustees 'to  r^se  the  iOflfXH.  immediately  itite 
I'oBughterheingfourteei^  years  old.-^&hp  died  u  1782,  apd  th^  plaintiff, 
^.as  administrator  to  her,  filed  thi;,  bill  figuast  the  buatees  to  have  ihe 

,10,000/.  raised  for  his  own  use. 

Lord  Chancellor.  —  The  meaning  of  a  charge  for  children  is  that  it 

shall  take  place  when  it  slmll  be  wanted.  (1)     It  Is  contrary' to  die 

nature  of  such  a  charge  to  have  it  raised  before  that  time^     '    - 

And  although  the  power  is,  in  this  ^ase,  to  raise  it  when  the  parent 

shall  think  proper,  yet  that  is  only  to  enable  him  to  raise  it  in  his 

.own  life,  if  it  anould  be  necessary.     It  would  have  been  very  proper  so 

to  do  upon  the  daughter's  marriage,  or  for  several  other  purposes, 

but  this  is  against  the  nature  of  the  power. 

Bill  dismissed  without  costs. 

i.  and  1  Atk.  SSe-     See  alio  jwr. 


896  CU8B8  Abgcjed  ano  Detebmined 

1f784. 

[  ^^S99  ]      [*]  Sir  James  Lowthes»  Bart,  and  another         -  Plaintifls. 

The  ViscounteM  Dowager  of  AmdoveRi  ■  Baoot,  Esq.  and 

Lady  Frances  bis  Wife^  late  Lady  Frances  Howard,  and 
others,  •  *  -  -  •  Defendantir 

Ziiicoh*s  hm  {Res.  Lib.  178S.  B.  fol.  ^7S.  ent^^  Lowthbr  v.  Howard.) 

fim  Ibr  ipeofic  HpHE  late  Earl  of  Suffolk  bein^  seised,    by  virtue   of  marriaye- 

perfbnnince         ^    settlements,  of  the-  premises  which  were  the  subject  of  this  smt^^fcr 

2?"*'a^*^*    life;  with  remainder  to  Lady  Andaver  for  life;  remainder  to  Lady 

P^^JfJawji-      Frances  Howard  in  fee ;  and  having  no  son,  but  liaving  one  daugbter, 

•Mdmi,  uidaii    the  Lady  Diana,  since  married  to  Sir  Mkhad  Le  Flemings  Bart;  sod 

acooont  being      being  desirous  of  purchasing  the  r^nainders  expectant  upon  his  own  life, 

BscMMryofthe   in  order  to  settle  the  whole  estate  upon  the  marriage  of  his  daughter, 

^[■jjJ^'^P*'"      entered  into  a  correspondence  with  Lady  Andover  and  Lady  Ffwues 

TSamS^Ju     J^^^^"*^^  fo^  ^^  purchase  of  their  interests.    In  the  meanwhile^  die 

lii^mtojbta    marriage  bein^  about  to  take  place.  Lord  Suffolk  covenanted  with 

^k^n  dt^Ct       the  plamtifP'Sir  James  Loufihery  and  another  of  the  ^aintiA,  trustees  in 

tbt  p^nnoitof   the  marriage-settlement,  to  endeavour  to  purchase  tne  interesis  of  Lady 

^V2^''**|J|^  ^  Andover  and  Lady  Francts  Howard  in  the  estates,  and  that,  whm  psr- 

vSrSstoaTto    ^^^^»  ^^y  should  be  conveyed  to  the  uses  declared  in  that  setthnMot 

bediuBiMed  [n  After  the  marriage  of  Sir  Michael  Le  Fleming  with  Lady  Dmimi^  the 

.  M0km  thaw      terms  of  the  purchase  were  settled  by  letter  between  Lora  Sfgffolk  vd 

Mis4Mi]         Lady  Andover  and  Ladj  Frances,  at  the  sum  of  40,000/.    But  before 

with.f|it<f  that  contract  was  carried  into  execution  the  Earl  died«  —  The  trustees 

in  the  roarriage-settlement  filed  this  bill  against  Lady  Andover ^  Lsdy 
Frances  Howard,  and  Mr.  Bagoi,  to  whom  she  wf»  since  married^  the 
trustees  of  dieir  marriage-settlement,  Sir  Michael  Le  Fleming  and  La^ 
Diana,  praying,  among  other  things,  a  specific  performance  of  tku 
agreement,  for  the  purchase  of  the  remainoers  under  the  former  settle- 
mei.'t;  and  that  the  estates,  so  purchased,  might  be  conveyed  to  the  uses 
declared  in  the  present  settlement. 

The  cause  was  heard  before  the  late  Lords  Commissioners,  5tfa  c^  Au- 
gust, 1783,  who  ordered  an  account  to  be  taken  of  the  [real  and]  persons! 
estate  of  the  late  Earl ;  [and  a  sale  of  his  real  estates,]  and  that  the 
contract  between  him  and  the  defendants,  Lady  Andox^er  and  Lsdy 
[  ^397  "}  Frances  [*]  Howard,  should  be  specifically  carried  into  execution,  and 
the  estates  conveyed  accordinff  to  the  prayer  of  the  bill,  but^  specified 
no  time  for  the  conveyance  ot  the  estate  and  payment  of  the  purchase- 
money.  (1)  ^ 

The 

(l )  Tlie  Master  repented  that  there  was  due  to  the  defendants,  by  virtue  oT  the  decree, 
and  the  contract  therein  stated,  the  principal  sum  of  12,0(XV.,  b«ng  the  considersooo 
.  money  agreed  by  the  Ute  £.  of  Suffolk  to  be  paid  to  the  defendant  francet  Howard,  fir 
the  purchase  of  the  reversion  in  fee  of  the  estate  at  Askstead,  he,,  a«d  the  sum  of  9\U- 
for  interest.  The  defendants  R,  Howard  and  Frances  his  wife.  Lord  Ayletfbrd  and  La>i 
Bagoit  stated  OieroseWes  aggrieved  by  the  decree,  forasmuch  as  the  decrte  ought  to  ker« 
directed  that  what  the  Master  should  report  to  be  due  to  the  jtetilumerSyfor  prisicipat  and  in- 
terest on  the  said  siim  (f  l2,OO0l.  and  the  costs  of  the  suit,  shotdd  be  paid  to  the  jietitmert 
^  the  other  defendant.  Sir  M.  Le  Fleming,  gnd  Ixidy  Diana  his  wife,  or  by  the  f&i»- 
t^s,  their  trustees,  by  a  short  day,  whidi  shotUd!  have  been  appointed  for  that  purpose ;  e^ 
that  in  dtfault  of  such  payment  at  such  day,  to  have  directed  that  the  said  lAl  should  stei^ 
dismissed  with  costs;  and  that  all  the  letters  written  by  the  petitioner  Frances  Howard  to 
the  said  late  £.  of  Suffolk,  touching  the  said  purchase,  sfabuld  be  delivered  up  to  the  pe- 
titioiier  to  be  destroyed,  and  the  agreement  for  the  purchase  declared  in  that  case  to  be 

void; 


IN  THE  CoURt  OF  CbAVCEBM^ 

The  defendants,  Lady  Andover  and  Lady  Frances  Hofuoardy  thinking 
themselves  aggrieved  by  this  omission  in  the  decree,  petitioned  for  a  re- 
hearing, which  came  on  this  day  before  the  Lord  Chancellor, 

Mr.  Ambler  and  Mr.  Uoi/d  (for  the  defendants.)  —  In  the  <rid  bHIs  for 
specific  performance,  the  practice  was  for  the  plaintiff  to  undertake  to 
perform  nis  part  of  the  contract,  although  that  practice  is  now  discon- 
tinued. —  The  inconvenience,  in  this  case,  of  no  day  being  fixed  for  the 
payment  of  the  money,  is  manifest.  The  defendants  are  bound  to  con- 
vey, the  plaintiffs  not  bound  to. pay  till  after  the  account  taken,  which 
may  be  a  very  lone  time  henc^.  In  the  mean  while  they  pay  no 
interest,  and  from  5ie  circumstance  of  Lord  Suffolk's  being  tenant 
&r  life,  they  continue  in  possession  without  payment  of  rent*  which 
cannot  be  enforced,  as  no  ejectment  will  lie  on  account  of  the  executory 
contract,  which  would  be  a  sufficient  defence,  as  appears  by  a  f  case  in 
Conwen 

,  Mr.  Mansfield  (for  the  plaintifb.)  —  The  defendants  complaia  that 
they  have  not  had  a  decree  of  such  a  nature  as  never  was  pro- 
nounced in  any  cause  whatever. The  only  extraordinary  circum- 
stance is,  that  the  purchasers  are  iq  possession ;  but  the  parties  are  in 
no  sort  of  risk,  the  reference  is  going  on,  and  has  already  advanced  a 
considerable  way. 

Xovd  Chancellor  observed,  as  to  the  old  practice  stated,  that  it  was 
very  proper  there  should  be  such  an  admission,  but  the  filing  the  bill,  in 
fiM^t,  amounted  to  it,  and  he  did  not  remember  an  instance  of  a  decree 
personally  against  a  plaintiff*  to  pay  the  money,  founded  upon  such  an 
undertaiung.  With  respect  to  the  executory  contract  being  a  defence 
to  an  ejectment  to  recover  the  possession,  he  said  he  doubted  whether 
that  was  law;  but  he  could  not,  on  that  ground,  alter  the  practice  of 
this  court:  —  but  his  Lordship  varied  the  decree  in  the  [*] manner 
prayed,  by  ordering  it  to  be  referred  to  the  Master  to  appoint  a 
short  chiy  for  the  payment  of  the  money,  and  tb  compute  subsequent 
interest  till  that  time;  and  if,  upon  tender  of  a  sufficient  convejrance, 
the  principal  money  and  interest  should  not  be  then  paid,  the  plaintiff^s 
bfll  to  be  dismissed  [as  against  those  defendants]  with  costs. 

f  W^Ufft  ex  dbmsu  Yech  BarL  v.  Buckne&t  Cowp.  473.- —  The  poiiit  in  this  cause  is 
tub  lie,  in  the  Court  of  Exchequer  Chamber.  (8) 


39t 


void ;  and  tMat  the  petitioners  should  not  be  competted  to  waii  fir  payment  of  the  said  prin- 
cipal Jtim  of  12,000^.  and  interest  andcosts,  until  the  several  accounts  directed  by  the  said 
decree  were  taken  of  the  real  And  personal  estates-ofthe  said  E»  of  Suffolk,  and  his  estates 
eold  :  the  petitioners  being  advised  they  were  no  ways^oncemed  therein,  &c. 

Lord  Thurlow,  on  this  rehearing,  varied  the  former  decree  accoidingly,  by  directing 
the  petttionen*  costs  to  be  taxed,  catd  that  the  Master  should  ajrpoinl  a  time  and  fflace  for 
payment  rf the  principal,  interest,  and  such  costs,  and  that  the  same  should  be  paid  bj  the 
plinntiffs  the  trustees  accordingly ;  and  in  default  thereof,  that  the  bUl  as  against  them 
skouU  stand  dismissed,  with  costs  to  be  ttaed,     R.  L. 

(S)  Vide  7  T.K.  51.  note. 
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(Reg.  Lib.  1^83.  B.  fol.  448^  b.) 

LORCl  C%aif2;eflS(>r  w^  of  opimpiiy  t&at  wliere  a  matter  jn  ft  ca 
gone  to  a  refertni 
it  must  coixie  oh  upbn 


-^  gone  to  a  refer^npel  the ,  pkjrty- coiild  not  except  to  the  award^  bat 
'      i-io  -1-   ip^n'furthier  directions.  (1) 


(1)  Tfie  rep^  h^|s  Very  delbcdW  and  inaccante.  •;-  Mr.  D!c&iiii»  f d  hb  H^^  ^ 
thif  caie»  more  eorrecdj  iuid  fully  states  LordTfticrbw'to  have  expressed  hniitdftiia*:, 
**.ya matter  biWerredtoariMtratoraby  a  decree  or  ofder,  wgrriy  ad  coiftqXitendimi, 7 
*^m»<2ear  an<;j(c«p^  tpaP/ieto.fAtfatMird^  a#  to  a  Matt€r*$  rtport §  the  icfeiet  bo^T 
'«  suWituti^  in  the  place  of  a  Master.  .Sttf  t^M^f^^mrn^,  asinthkcase^tf  ^affiff^la^ 
**  in£fereiicitIamcUari  -.        —        .--•-       •  - -•  -•-    t^  __ 

See  also  Vernon  ▼•  ITdltf , 
add  tbe  cases  In  the  DMA. 
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Ex  parte  Mitfori).  (1) 

(Orders  in  Bankraj^tcy,  1784*  fd.^11.) 

llf  tiie  bankrupt's  marriage-settlement,  there  yras  a  Govenanty*  tluitV 
-■-  should  pay  to  th^  trusteed,  to  the  uses  of  ther  settlemeot,  QOOOL  by 
instalments,  wz.  1000/.  at  the  end  of  seven  years,  and  lQOOl.permmmmf 

anenranis, 

tain*  thou^  ..■.,... 

futuR^  areprofcalile  wit^  a  rebate  of  interest,  and  also  of  the  vahit  o/  the  husband's  daims  against  ifat 

tnisteci^(l) 

.  .  .        *       - 

{})  Sec  in  JlfiC^M  y.  Jfiifordt  9.Ves.  96,  and  inJSTjmrieJBarker,  tWd.  IfOi  tf.«f. 
1^.  W".  Grant,  M 41I,  citing  the  authority  of  the  principal  case  in  Pridtfy  T.  Jtoir,  9  Mp»^ 
TtJe)  105,  says,  ,*<  I  have  had  a  copy'of  the  order  m  that  ci^  from  the  bankrapt's  mm» 
**  in  order.to  see  whether  the  case  be  correctly  stated  fay  Mr.  Browii.\ 

«<  Mr.  MUfard,  under  the  marriage-settlement  was  entitled  to  an  annuhy  of  S4t  >KrcSHi 
niim,  and  to  the  dividends  of  certain  stock  during  his  life.    He  had  oorenanted  to  psj 
6000^.  id  the  whole  to  the  trustees,  at  difflnent  periods,  and  on  different  events.  It  benaic 
a  question,  whether  the  whole  of  this  sum  had  become  a  debt  at  the  thne  of  die  bttb- 
ruptcy.     The  trustees  in  the  settlement  presented  a  petition,  praying  to  be  at  libsi^ 
to  prove  the  whole  sum  under  the  commission,  and  to  be  permitted  to  retain  the  ii|»' 
'*  rest  the  bankrupt  took  utider  thV  setdement,  in  part  satxsfiiction  of  the  debt    The 
**  order  made  was  as  follows.      It  was  *  declared  that  the  petitfonm  were,  at  the  toie 
**  of  issuing  the  cbmndssion,  cr^tors  of  the  bankrupt  for  the  sum  of  50M.  odj; 
**  which,  b^  the  settlement,  was  payable  at  the  times  anid  in  the  manner  mentibAed  in 
^  the  petiuon,  ftee'  Arom  any  conthigmty ;   and  that  the  petiticniers  werie  entitled  to  re^ 
tain  the  value  of  the  banluiipt*s  equitable  interest  under  the'  seldem'ent  in  €h  nsndif 
of  24/.  and  a  snm  of  8074t  bank'  annuities  towards  satisfiulion  of  the  said  dOCXK' 
And  it  was  referred  to  the  commissioners  to  compute  interest  on  the  suifi  of  lOOOL 
(part  of  the  3000/.)  from  the  date  of  the  commission  to  the  14th  of  (ktob&  tbcn  nexl 
when  the  said  1000/.  would  become  payable  under  the  setdonent,  and  on  th«  san  of 
1000;.  (other  part  of  the  3000/.)  from  the  same  date  to  the  14th  of  October  ]7S5p 
**  when  the  last^mentioned  1000/.  would  become  payable  under  the  settlement,  and  sa 
"  1000/.  (residue  of  the  SOOC/.)  from  the  same  date  to  the  14th  of  Ocfo6er  1786,  whta 
**  the  last-mentioned  sum  would  become  payable  as  aforesaid ;  what  should  be  Ama^ 
•'  the  amount  of  such  interest  to  be  deducted  from  the  3000/.      The  commisaioocn  to 
<<  set  a  value  on  the  bankrupt's  interest  under  the  settlement  in  the  annuity  of  24/.  sal 
''sum  of  2074/.  bank  annuities,  and  what  should  be  found  to  be  the  value  thereof 
**  to  be  deducted  from  what  should  remain  due,  in  respect  of  the  3000^.,  after  such  rr- 
**  bate  of  interest  as  aforesaid.       The  petitioners  to  be  admitted  creditors  under  tke 
<<  commission  for  what  bhould  be  the  then  residue  of  the  3000/.      And,  in  regard  to  tke 
"  24/.  annuity  during  the  joint  lives  of  the  banknipt  and  his  wife,  and  the  Interest  to 
**  accrue  on  the  ^74/.  bank  annuities  during  the  life  of  the  bankrupt,  it  was  order«d 
•  "  that  they  be  respectively  retained  by  the  petitionerb  towards  satisfactioo  of  thcJOOOf. 
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tn  TBit  ^BB$' -or  CtfJiMEMlr '^  d90t 

afterwards,  until  the  whole  should  be  paid,  so  that  the  sum  of  6000L        1769; ) 
should  be  paid  in  twelve  years,  if  the  bankrupt  should  so  long  live ;  if     v  A»  yl ' 
he  should  not,  then  the  whole  was  to  be  paid  within  one  year  after  his       Ej^pmrte 
decease,  if  the  wife  or  any  child  of  the  marriage  should  be  then  living,       Miwokto. 
if -not,  then  300(V.  only  was^to  be  paid*    The  husband,  under  the  set- 
tlement, took  a  life^interest  in  several  annuities  belonging  to  the  wifc^ 
and  also  in  some  four  per  cent,  .annuities  of  the  year  1780.    The  hus- 
band became  bankrupt  just  before  the  end  of  the  first  seven  years* 
This  was  a  petition  to  be  admitted  to  prove  the  6000/.  as  a  debt  under 
the  commission.    For  the  petition  it  was  argued,  that  this  whole  debt 
was  sufficiently  certain*  to  be  t^apablb  ^of  being  bdid ;  or  if  the  whole 
was  not,  at  least  the  1000/.  payable  at  seven  years  was  certain,  and  the 
ccAitilng^ne^  only  affected  thci  subsequent  instalments  V  and  also;  that 
tfib  SCutf.  wh!6h  was  tjo'  be  paid  in  all  events,  within  a  year  after  the 
httisband's  death,  was  cenain,  and  ^pable  of  a  tralU6  to  be  nofw  set  upon 
it.'"  In  a  ease  before  [♦J  Lord  Bathurst,  the  trustees  were  permitted  to     [  *S09^  I  * 
prbve,  althoUj^h  theVe' was  a  Contingency  as  to'thie  wifle's  surviving.    So* 
m  the  case  of  a  bcind  to  do  severtd  things,  and  a  breach  tts'to  One,  the- 
court  woldd  let  ih  the  proof  of  the  bond.  ^TBe  Counsel  cited  Pafthon 
V.  Banhes^  C6wp.  540.,  and  iEal  parte  Cottrel  m  the  same  book;  7*2, 
where  the  bankruptcy  happened  before  any  payment  became  due,  and 
the  proof  was  drderedf.    On  the  other  hand,  it  was  argued  that  in  this 
case  thcf  whole  was  merely  dontingent ;  that  it  does  not  appear  whether 
GODat.  'or'6nly  S000{.  ivill  be  due.    If  it  is  merely  a  Contingent  debt,  it 
cahkidt  be  proved. 

Lord  chancellor  said,  it  was  a  question,  whether  these  were  not 
mutual  <lemands,  the  husband  having  rights  against  the  trustees,  as  to 
which  the  assignees  must  stand  in  his  place.  As  to  the  SOOO/.,  that 
would  certainly  become- due;  the  only  contingency  ^as,  whether  there 
would,  or  would  not,  be  3000^.  more :  therefore  he  ordered  that  the 
trustees  should  be  admitted  to  prove  the  3000/.  and  the  assignees 
would  have  a  right  to  claim  whatever  the  bankrupt  could  claim  against 
the  trustees^  so  that  there  must  be  a  rebate  upon  the  value  of  those 
fimd8^<2) 


**  and  UiAt  the  diyidoids  from  time  to  time  to  be  made  under  the  commission,  upon  the 
**  tarn  of  money  for  which  they  should  be  so  admitted  creditors,  should  be  bud  out  by 
**  them  in  the  purchase  of  5 per  cm//bank  annuities  in  their  names ;  and  the  interest 
to  accrue  thereon  during  the  life  of  the  bankrupt,  to  be  paid  from  time  to  time  by  the 
petitioners  to  the  assignees  under  the  commissioD,  aa  part  of  the  estate  and  effects  of 
•*  the  bankrupt.'*  « 

(8)  See  the  order  verhatim  stated  in  note  (1)  anteat  from  3  MeriTale,  105. 

Uncoln^i  Inn 

Ex  parte  Angebst£in.  SoU^  "th 

Auguau 
rpHIS  waA  petition,  that  the  brokers  who  had  insured  ships  with  pmq£  of  debts - 
^.    Calverbf  Bmkkt  who  under-wrote  separately,  might  prove  their  Briflgill'iipDit 
debts  against  his  separate  estate,  and  not  against  the  partnership.    It  vmamt^mm*' 
i^ppeared  that  the  account  the  brokers  kept  was  always  with  the  part*  ^H^^^^^ 
nership. — Mx.  Fordi  in  support  of  the  petition,  said,  that  the  «^^-*'^!J^^**" 
feiing  |be  brokers  to  prove  these  debts  against  the  partnership,  would  joim  tmtft  ' 
be  ID  the  teeth  of  the  act  of  6  Geo.  1.  c.  18. 

The  Court  ordered  the  proof  of  the  debt  to  be  under  the  separate 
comnussioD  against  Caherly  Bewick. 
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Cases  Aiuhjed  .  and  DfiTEimiNSD 


17«. 

&une  point. 
[*400] 

JAncdfCi  Iim 
Mali,  littMl 
before  Mickad' 
ifuuteraii  1784. 

Motion  to  dl»- 
ch«rge  an  order 
to  rrfer  an 
answer  for  inw 
pertBience^  ob* 
tained  after 
notice  of  mo^ 
tion  to  dismiii^ 
refused. 


-y  v3    '.i     yh.  f»      'J    *"N  .- 


.  ^.^•^ 


1     y. 


l^^^Exparle  t^z» 


TttiS  Wbb  SL  p^edtlon  to  be  admitted  to  prove  rinufar   debts'  whii 
. '  the  above;  uiid^  the  joint  commlsBion.  Petition  disndisdl. 


;•.'.> 


KiMWOBTHY  agaimt  Ajuuen. 


t  • 


'T^HE  answer  was  filed  m  Jtdy^  1783,  and  no  further  proceeding  had 
'*'  in  the  cause.  In  July^  1784,  a  note  was  given  in  the  office  that  the 
Court  would  be  moved  that  the  bill  should  be  dismis8e4 :  on  the  day^^ 
which  the  notice  was  given,  the  plaintifis  moved  to  .refer,  ^e^jf^ns^i^fi^ 
impertinence.  Mr.  HoOik  now  moved  to  discharge  thatmle^'qa 
account  of  the  length  of  time  the  plaintiff  had  lain  by  nfter  the 
answer  came  in,  and  cited  the  anonymous  case,  2Vesey*  631,  where 
Lord  Hardmicke  discharged  such  a  rule  in  a  similar  case,  comparing  it 
to  the  case  of  exceptions  where  they  are  not  brought  in  within 
two  terms: — but  Lora  Chancellor  refused  the  present  mojtTon,  becaiiie 
there  is  no  established  rule  of  the  court  withm  what  time  an  answer 
may  be  referred  for  impertinence  (1):  and  though  Lord  Hardimcke  had 
compared  it  to  the  case  of  exceptions,  he  had  not  laid  down  a  rule  upon 
the  subject. 

(1)  A  reference,  bowerer,  of  an  answer  for  iinpertinenoe  is  waved  by  a  nibMqpMOt 
reftrence  for  insufficiency.  Pellew  ▼.  ,  6  Ves.  456.  458. 

A  defendant  wafves  aA  right  to  refer  a  ^  for  inpertiBence,  by  an  order  for  time  t» 
answer.    Ali^t  however,  a$  to  toandtU*    Anon.  5  Yeeey,  6S^ 


t*401] 


l^-^  MICHAELMAS  TERM, 
25  Geo.  3.  1784. 


[8.  C.  S  Dick. 

JS.  M.  by  will, 
craen  hef  estate 
tobeioldy  and 
the  produce  to 
be  divided: 
She  afterwards 
sells  the  estate, 
this  is  areroca- 
tion  of  the  will. 


Arnald  against  Arkald. 
(Reg.  Lib.  1784.  A.  foK  66.  b.) 

'THIS  bill  was  filed  by  Catherine  Arnald,  niece  and  surviving  residitfiT 
•■•  legatee  of  Elizabeth  Milner,  and  administratrix  of  Catherine  Arnald^ 
her  mother,  another  residuary  legatee  of  Mizabeth  Milner,  agatmC 
WiUiam  Amaldj  the  executor  of  the  will  of  Elizabeth  Milner,  (since  be- 
come a  lunatic,)  and  a  devisee  of  one  third  part  of  the  produce  of 
the  estate  of  Elizabeth  Alilner,  Maria  Catherine  Arnald,  a  devisee 
of  200/.  and  Elizabeth  Thompson,  the  devisee  of  another  third  part  ef 
the  produce  of  the  estate  o£  Elizabeth  Milner,  on  the  following  case:  — 
Elizabeth  Milner  made  her  will  the  3d  of  June,  1769,  and  thereby 
devised  a  messuage  in  Lancashire,  to  her  sister  Catherine,  (the  plaintiff's 
mother,  since  deceased,)  for  life,  and  afler  her  decease  she  devised 

the 


the  same  to  Charles  Hanchman  and  William  Arnald,  to  sell  the  same, 
and  to  apply  the  sum  of  200/*  to  the  use  of  Maria  Catherine  ArruUd^ 
then  to  apply  one-third  partof  the  resi4ue  ,of  the  money  to  arise  from 
the  sale,  to  the  use  of  Catherine  Amhld;  one  third  thereof  to  the  use 
of  WiUiam  Amald^and  the  interest  of  the  other  third  ^t  to  tbe.^u^of- 
£tiannah  Sophia}  Thompson^  (mother  of  the  defendant  iS^fzai^A  T^mpk 
son)  for  life;  remainder  to  her  children,  and  gave  the  residue (1)  to 
her  [sister,  since  deceased,  and]  niece  Catherine^  the  plaintiff.  Afler 
the  making  of  the  will,  the  testatrix  sold  the  estate  for  25001.  a  part 
of  the  purchase-money  was  left  upon  mortgage  on  the  estate,  and 
the  remainder  was  laid  out  in  the  purchase  of  2100L  3  per  cent,  consol. 
annuities. 

'  [The  plaihtifF  was  administratrix  to  her  mother,  and  co-residuary 
le^ce.  J 

nThe  8th  of  July,  1779,  the  testatrix  died  without  revoking  die  will : 
ffUUavh  Arnold  proved  the  will  in  the  ecclesiastical  court. — The 
[*3  plaintiff,  by  the  bill,  insisted  (2)  that  the  sale  of  the  estate  by  the 
tditatrut  Iras  a  revocation  of  the  will,  and  therefore  that  she  is  entitled 
to  Ae  purchase-money  as  part  of  the  personal  estate  of  the  testatrix. 
The-"  cause  came  on  last  Term,  but  the  defendant  WiUiam  Amald,  hav- 
ing become  a  lunatic,  and  his  committee  not  being  a  party,  it  stood  over 
od  that  acc6unt.  Brook  Bridges  the  committee  being  now  before  the 
Court,  the  cause  came  on  agam. 

'Mr.  Attorney  General  (for  the  plaintiff)  insisted,  that  the  sale  of 
the  estate  was  a  revocation  of  the  will,  even  if  the  parties  who  claimed 
under  it  could  ascertain  that  the  money  in  the  funds  was  the  very  pro- 
duce  of  the  sale. 

Mr.  Madocks  and  Mr.  HardinsCy  for  the  defendant  WiUiam  Arnold; 
and  Mr.  Scott  and  Mr.  Mitford,  ^r  Maria  Catherine  Arnold^  the  devisee 
of  the  2001*  out  of  the  produce  of  the  estate,  —  on  the  other  hand,  con- 
tended that  this  was  not  a  revocation  of  the  will,  that  the  testatrix  had 
only  done  the  act  herself,  which  at  the  time  of  making  the  will  she 
intended  should  be  done  by  the  trustees ;  and  although  they  will  not 
take  it  in  the  form  in  which  the  testatrix  then  intended,  they  may  have 
the  substance,  Samle  v.  Blackety  1  Wms.  777.  —  The  primary  intention 
being  that  the  third  part  of  this  estate  intended  to  be  sold  should  go  to 
the  children,  it  would  be  very  hard  to  defeat  that  intention,  and  leave 
them  unprovided  for,  as  they  must  be  in  this  case.  They  cited  several 
cases  where  mortgages  and  dispositions  for  payment  of  debts  had  been 
held  to  be  revocations  only  pro  tanto,  particularly  Vernon  v.  Jones^ 
2  Vem.  24>1.  also  in  Pre.  in  Ch.  32.  where  Sir  Thomas  Vernon  had  de- 
vised lands  (with  exceptions,)  to  be  sold  for  payment  of  debts,  and  made 
a  provision  of  2001.  per  annum  out  of  the  excepted  lands  for  his  wife  for 
wis ;  afterwards  he  and  his  wife  joined  in  a  mortgage  and  levied  a  fine, 
and  he  executed  a  deed  of  trust  to  sell  for  payment  of  debts,  the  surplus 
to  him  and  his  heirs,  and  it  was  held  not  to  revoke  the  provision  for  the 
wife.  To  the  same  purpose,  also  Rider  v.  Wager,  2  Wms.  328.  where  a 
mortgage  by  deed  and  fine  was  held  a  revocation  pro  tanto  only,  and 
Sparrow  v.  Hardcastle,  3  Atkyns,  798.  where  mortgages  and  conveyance 
for  payment  of  debts  are  held  not  to  be  revocations ;  and  although  this 
case  is  not  expressly  within  the  exceptions,  it  may  be  held  that  these 
{^2  de^<(^  ^e  equivalent  to  legacies  of  the  third  parts,  or,  at  least,  the 

(1)  Of  her  goods,  chattels,  &c.  bonds,  mortgages,  and  her  right  and  interest  in  the 
laaids  comprised  in  such  mortgages,  and  all  her  personal  estate  and  effects.     R,  L. 

(S)  That  the  proceeds  from  the  sale  were  part  of  the  testatrix*s  personal  estate,  and 
bfAoingod.  to  the  plaintiff*  as  surviving  residuary  legatee  ;  and  it  prayed  for  the  declaration 
of  the  Court  ameably  to  such  claim,  and  for  a  transfer  and  payment,  or  assignment,  of 
the  mortgaged  premises  accordingly.     R.  L. 

counsel 
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Casb*  A^totffifD  ^AKir^DtefteMtNtb 


Aaimih'^ 


cotttMl  fdi  Mhria  <::dthenn&  htiped  -her -^(M.'-m 

'l,ord  Ckancelhr  said/ It  was  &  difficfidt  thing  to  sffjr  wh^  a  legacy 
bMV  be  flocldtrijr  specific^  thett  it  fMU  conthiuef  to  bd'sa  in  ftll'  ^vetStAi  it 
w0u]d=  be  tnuth  easier  t&  construe  it  to  bd  pecuniary  for  th\g  'pilrfKMe^of  - 
supporting  it.    A  specific  legacy  is  th^' same  at  law  •  and  In  le^uity; 
except  in  this  <;ircnmstance;  tnatt  at  laW  any  alteratititi  is  an  adefnptio&r 
but  not  so  considered  here;  whchr  it  is  tnereiy  for  a  partial  ^urpbser  but ' 
in'thte-case  th^reis  an"  absolute  disposition  made  bf  thiEi'wiH^  iaitb^ot€ 
thbt  "can  take  effect;  taother  absolute  disposition,  inconsistent  with  it,  is ' 
made  b j  the'testatrix  herself.    His  Lordriiip*  tli^refot^  ^ec^eed4bl'  the  ^ 
plaintiff  (3)  that  the  will  was  revoked,  and  the  pifuntiff  entitled  as^tesi^ 
duarf  ieg^ee. 

(3)  The  dec9ahrticM'ofifa6'C<mrt  waSs^  "  ihai  tfi*  dearredldue  of^' testairlir^^  ptf- 
*<  lonal  estate  belongtd>t6  the  ifiMb»6fF,free  and  dear  if  alhy  ehdnur  of  diedBfendnJIjiB^ 
"  respe^  of  Ui«  ixhmmj  luiai^  by  t^»  iBl«<ofth«  and  red-tslttei:'*  uid^tediii*^' 
directed  that  sucbxcsidiiB  shonld  be*  tnnifened,  oteiBiied,  -sad  puid  to  tiie  pbinltf  a^ 
cordingly,    R.I.,.  - 


[S.  C  2  Dick. 

646.] 

Notwithstand- 
the  common 
coune  of  the 
Court  is  to  give 
only  40r.  costs 
upon  dismission 
of  a  suit  heard 
on  bill  and 
answer;  yet  if 
the  party  be 
▼eiatious  fiiU 
costs  may  be 
given.  (1) 


DkecdomfoT 
enquiry  at  to 
nimtwiifuUif 
cmiitedto  be 
reodoedU 


Hansel  against  BoNhqles, 

'TQflE  cause  was^  brought  on  ufMm  bill  and  answer,  an  d  appearing 
-*-    to  be  vexatious,  and  the  plaintiff  not  to  have  replied  to  theanswea- 
merely  to  avoid  coats,  The  questioor  was,,  whether  tne  Court  eoald  give 
full  costs,  or  only  40f •  . 

Lord  'Chancemr  said  Mr.  Man^ld  -waa  accurate  -with,  respect  (o 
the  4nrder  of  the  Court^l),  and  that,  in  such  cases^  thaCourtwoaldnot 
h^d  itself  bound  by  fhe  rule  of  40«.  costa,  but  woukLgive  the  whole  cnsts 
of  the  vexatiouaauit  ;r  and  that  it  had  been  so  done  by  Lord  Hardmdxj 
2  Atk.  288.  and  d  Atk.  1.,—— His  Lordship  therefore  directed  the  coiU 
ta  be  taxed  up^n  the  dismission  of  this  biU»(2)  : 

• 

(1)  The  order-of  Courtis  the  27tfa  Mprilt  1748,  in  respect  of  «^iicb»aDd  the  decUoQi' 
refierable  to  it,  see  Mv.  Beames*  Orders  in  Chancery,  450,  451.  and  the  notes.  Thcif 
refer'  {mier  alia)  to  Netosham  ▼.  G^y,  2  Atk.  286.  288. '  Attomiy  GekeHU  V.  FlaAt^, 
S  Atk.  578.  CowdeUv.  TaObckf  5  Ves.'and'BefmeBb  19.  and  Pott  V.  J^^mal*,  6  Atk. 
5SS:  579.,  ivhiek^  ttaUdfiomtheJRegittrai^t  JSo6t,  5  Vet,  and  Beomeh  2a-  note. 

^2)  As  against  the  -defindant  JBoviktt «  The^othe^  deftadaats  wew  arronnting-  fth 
ties.    R.  L. 

The  foUowins  directions,  being  a  HttTe  out  of  the  usual  course,  may  be  wordb  msot- 
ing :  —  *<  And  ii)  case  the  blaster  shaQ  find  any  sums  were  omitted  to  bei^ceired,  wfaicfc 
«<  the  said  defendantar  might  hate  reeeiired,  H  B  Ordered  that  the  said  Mailer  do  cn^iiiM 

<*  and  state  whether  any  of  the  eaid  sums,  so  wilfully  omitted  to  have  ben* ^^ 

'*  hate  been  aubte^cpdy  xeoeived»  and  in  whit  maancr,  sad  td  whal 

lUL.  •109r 


Ill  tM  Court  ot  OaiOiaiM^  ^ggg^. 

17MJ 
[♦j  WuitMBAD  againit  BRbdKfiLUitsr.  [  ^404;  3 

Whitb'read  against  WainrigHt. 
'  Whitbread  against  Pearkes. 

(Reg.  Lib.  1784.  B.  foL  30.) 

^T^ESE  were  thr^e  pleas  put  into  a  bill  filed  by  the  ^\eititiSW%itbread,  Flea  of  the 
•■•    for  a  specific  performance  of  an  agreement  for  the  sale  of  five-  "tatute  of 
twelfth  parts  of  an  estate  called  the  Putteridge  estate,  in  Hertfordshire  ^*^^^^ 
and  jBe^Z&rejfeWrff.  —  Upon  the  death  o^^it  Benjamin  RatolinSf  m*  Jh^wasno 
testate,  fiveytwelfOi  parts  of  the  estate  descended  upon  five  sisters  of  the  contnu:t  in 
fimilyof^moU,  to  wit,  Sarah  married  to  thie  defendant  jSroci^'ur;/ ;  writing:  sd.  • 
ItAecca  Amoidy   spinster ;  Ann  married  to  Robert   fVainwright ;  Su-  ***  **"«*  '"•d 
sannah  m£e  of  Martin  Pearkes ;  and  Mary  wife  of  John  Pearkes.    In  5?"^^ 
order  to  sell  the  estate,  they,  by  deed,  dated  30th  Jidv,  1779,  conve]ped  pe^^^^^ 
their  shares  to  titles  Penfotd^  Hichard  Tristram^  and  William  WiUshirey  over-mled  as 
in  trust  to  sell,  and  levied  fines,  and  authorized  Robert  JVainxjorightf  and  double,  and  or- 
Martin  Pearkesy  to  act  in  the  sale  as  their  general  agents.     fVamtoright  ^^"^  ^  •^d 
and  Pearkes  employed  Thomas  Skynnery  an  atictioneer,  to  sell  the  estate,  ^"^^JhUbartr^ 
on  behalf  of  all  parties,  and  the  plaintiff  entered  into  a  treaty  with  him  ^oept.O) 
for  the  purchase,  of  which,  a  memorandum  was  made  by  Skynnery  in 
the  following  terms :  —  "  The  proprietors  of  five-twelfths  of  the  Putte" 
^^  ridge  estate  agree  to  sell,  ^fler  deducting  land-tax,  quit  rent,  and 
^'  every  other  out-^oing  for  twenty-five  years  purchase,  and  out  of  that 
**  amount  to  be  deducted  the  value  of  the  tythes,  which  amount  to  about 
'^  140/i  for  each  share,  the  timber  to  be  valued  by  two  persons  or  their 
*'  umpire*"  — This  memorandum  Mr.  Siynner  sent  to  tne  plaintiff,  in- 

(1)  The  plea^  in  this  case  sfeem  inirinsicall^  bad,  tMout  refhmce  to  the  point  of  their 
behn^a  double  defintce,  'fhtvery  mode  in  ^vhich  th0  stMute  was  pleaded  was  inapt  as  to 
tbe  bill  in  quesdon,  and  ibe'sdving  cUnue$  as  to  the  ads  of  pait-perfbnnance  seein  to 
nudertfae  aTerment  nugatory,  if  it  would  have  hem  otherwiM  effiectuaL  It  is  rather 
ainjnihBT  that  Mr.  Brown*s  Report  scarcely  notices  thete  objections. 

Though  it  would  be  presumptuous  in  the  Edifcn'  to  call  in  question  the  decision  re- 
flioKed  fn  this  caA6,  as  above,  on  the  abitraet  p&int  of  douNe  pleading,  from  hit  own  mere 
tiidhidttid  opMon  ;  it  •seems  to  him  it  is  incmribint  to  notice  some  doubtson  the  subject; 
ahiee  a  gentleman*  who  has  lately  puhUsbed  a  most  syWff malic  and  valuable  Trartiae 
**  Oq  tl^  KtemeUts  of  Pleaain  Eqi^ty^*'  has  not  only  shewn  that  at  least  mtieft  con* 
trariety  has  prevailed  on  such  abstract  question,  but  that  Lord  Bedetdale  (thai  great 
master  of  equity  pleading,)  has  bieen  under  the  necessity  of  much  fluctuation  on  the 
piaUnt;  and  that  hfs  Lordshiff  is  even  now,  in  the  last  edition  of  his  invaluable  work  j  at 
vMmee  iHtb  th«  general  poiitionM  h«r  htt  ao  well  dedoeed  both  in  that  editioil  ^nd  the 
pi«eedlfig^  one.  —  The  profesHRm  will  And  die  whole  of  this  subject  well  discussed  in 
Mh'BelHpes*  Elements  of  Fleas  in  JBquity,  from' page  37  to3S.  and  from  page  171  to 
177.       Waving  all  discussion,  the  Editor  would  merely  observe,  that  if  the  doctilne  be  ' 

unimpeacliable^  which  Lord  Redesdale  leaves  undeniable  even  in  the  late  edition  of  his  ^ 

ifoA  (p.  24t.},  /Am  the  principle  niust  equally  apply  to  a  good  plea  of  the  statute  of 
ffiudi^  with' an  ttpermetU  of  no  act  done  in  po/rf-per^rma-noe ;  where  the  Ull  itself 'sets  the 
example  of  such  doable  pleading  by  a  clurge  of  that  nature.  The  sentence  existing  in 
the  third  eflition  of  Lord  Iledesdale^s  wy>il,  UmI  alluded  to,  is  as  follows :  "  If  there  is 
•<  any  charge  in  the  bill,  which  is  an  equitable  circumstance  in  favour  of  the  plaintiff's 
**  case  against  the  matter  pleaded,  as  mtud,  or  notice  of  title,  that  charge  must  be  de- 
**  K&ed  by  way  of  answ^er,  ds  Well  as  by  atetmeiU  in  the  plea.**  That  it  is  consonant  to  a 
lAnsage  m  the  sedond  edition  (p.  21?.  9H.)/  hkd  wMeh  /kte  b^en  omkied  in  the  late  edttiod, 
U  dbvlous :  and  vi^out  entering  into  the  question  ftnher,  it  is  allowtdfk  to  sagf^  the 
expunged  passi^  seems  i^ore  consistent  with  the  existing  passage,  above  quotcdy  than 
that  which  has  been  substituted.  See  also  Roche  v  Mbrgell,  3  Scho.  '&  Lefinoy,  727.  and 
the  other  authorities  referred  to  by  Mr.  Beames. 

closed 
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17d4.         dosed  in  the  following  note :  **  Mr.  Skyntier*^  compliinents  to  Mr.  Wkh- 
*  ,  -" '    ''  bread,  informs  him  that  Mr.  IVaintorifrht  and  Mr.  Pearkes  on  behalf 

Whitskkab     *^  of  themselves  and  the  rest  of  the  family  of  Arnold,  have  fixed  on  Mr. 
againM  ■     «  Mosfvodl  of  Grevely,  to  value  the  timber  and  tythes  for  them,  and 
BEocKMvftfT,    «  wishes  Mr.  WkUbr^ad  would  appoint  a  time  and  person  to  do  the 
*  '^  same,  which  Mr.  Skynner  has  promised  Mr.  Whiibrtiui  would  fix  in  a 

<'  few  da^s.  December  Sd,  1782."  On  the  2d  of  December,  fToM- 
torisht,  with  the  privity  of  the  other  parties,  wrote  a  letter  to  Tristrom 
ana  Wiltshire,  two  of  the  trustees,  as  follows :  <'  Mr.  Shmner  has  agreed 
[  *4Q5  3  *^  to  purohase  die  five  shares  of  the  Putteridee  estate  [*J  belonging  to  the 
**  Arnold  fannly,  and  desires  an  abstract  of  the  title  may  be  sent  hii% 
<<  and  also  to  have  an  exact  account  of  the  outgoings  to  which  the  estate 
''  is  subje^it,  except  tythes,  and  to  be  informed  of  the  names  of  all  the 
**  tenants,  and  what  rent  each  pays,  I  have  therefore  herewith  sent  yoa 
<<  th^  old  abstraiit  found  among  Sir  Benfamin  Randin^s  writings,  tqge> 
^'  ther  with  a  copy  of  the  deed  of  the  SOth  Jtdjf,  1779,  and  must  btt 
*'  you  to  perfect  the  abstract,  and  to  send  a  copy  with  Uie  account  ana 
**  information  mentioned  above,  to  Mr.  Skynner,  as  speedily  as  possible, 
*'  apd  to  take  the  conduct  of  the  business  as  attomies  ibr  the^endon; 
*'  with  whose  concurrence  this  letter  is  wrote,  by  your's,  S^c.  I^ojiebt 
^*  Wainwrioht."  ^-*  Thfe  trustees  sent  the  abstract  to  the  plaintiiF,  die 
surveyors  met  to  value  the  timber,  and  appointed  an  umpire,  who  made 
a  valuation  thereof.  -«  The  plaintifTs  bill  stated  these  facts,  and  ihoslM 
upon  the  several  acts  done  as  beinp  a  part-performance  of  the  agreemeiiti 
and  further  stiOed  that  he  had,  since  the  oeginning  of  the  treaty,  kept 
**  a  sum  equivalent  to  th^  purchase-money,  8  or  9000/.  dead  in  a  bani*' 
er^s  hands,  in  order  to  complete  the  purchase.  —  The  defendants  put  is 
three  several  pleas ;  the  first  was  put  in  by  defendants  Waiwaor^ht,  Afsr- 
tin  Pearkee,  and  Susannah  his  wife,  by  which  they,  as  to  so  nrach  ef 
the  bin  as  sought  from  them  a  discovery  of  any  contract  or  agreement 
for  the'  purchase  of  the  five  shares,  S^c.  not  in  xoriting  signed  by  defend- 
ants, or  any  pefsbti  by  them  lawfully  authoirised,  and  as  to  so  much  of 
the  bill  as  prayed  such  contract  might  be  specifically  performed,  pleaded 
the  statute  of  the  29  Charles  II.  for  preventing  of  frauds  and  peijuriesi 
reciting  the  clause  whereby  no  action  is  to  be  brought,  ''  upon  any  con- 
*'  tract  or  sale  of  any  lands,  tenements,  or  hereditaments,  or  any  interest 
in  or  concerning  them,  —  unless  the  agreement  upon  which  such  ac- 
tion shall  be  brought,  or  some  memorandum  or  note  thereof  shall  be 
in  tnriting,  and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  him  latv/uUy  authortzedJ*  The  defendants 
averred,  '*  that  no  contract  or  agreement  for  the  sale  of  the  said  shares 
**  of  the  said  estate,  or  of  any  share  or  interest  therein,  to  or  for  the 
'^  benefit  of  the  plaintiff  or  any  other  person,  nor  any  memorandum  or 
<<  note  of  any  such  agreement  was  in  writing,  signed  by  the  defendants, 
*<  or  any  odier  person  by  defendants  thereunto  lawfully  authorized, 
[  *406  j  ''  within  the  [*]  meaning  of  the  statute."  — —They  also  averred,  that 
*^  no  matter  or  thing  whatsoever  had  been  done  toward  performance  of 
**  such  agreement,  as  by  plaintiff  pretended  to  have  been  made,  unless 
**  the  acts  after  mentionea,  can  be  construed  as  a  part-performance  of 
**  such  agreement."  (2)  They  there  admit  the  appointment  of  survey- 
ors, and  that  they  met ;  the  abstract  of  the  title  being  sent ;  and  the  let- 
ter of  fVainxvright:  '*  which  acts,  defendants  are  advised,  and  submit 
to  the  judgment  of  the  Court,  are  not  acts  which  ought  to  be  deemed 
a  part-perrormance  of  the  agreement  alledged  by  the  oill  to  have  been 
made.*'  (2)  The  defendants,  by  their  answer,  denied  any  authoritj 
given  to  them  by  the  other  parties,  or  by  them  to  Shyntur  to  sell  ordis- 

(2)  See  the  preceding  note. 
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pose  of  their  interests  in  the  said  shares.  —  The  pleas  of  the  other  defend- 
ants were  the  same,  except  that  in  the  averment  of  no  acts  having  been 
done  in  part-performance ;  tfaej  did  not  except  the  acts  specified  in  the 
plea  of  fVainxvrighL 

Mr.  Amblery  in  support  of  the  pleas,  stated  the  prayer  of  the  bill,  and 
the  several  transactions,  and  said  there  were  two  defects  in  the  agree- 
ment, which  rendered  it  null  under  the  statute.  1st.  There  was  no  me- 
■ummdum  signed  bv  the  party.  2d.  Skinner  had  no  authority  from 
them,  and,  even  if  he  had,  he  has  not  signed  the  agreement.  If  there 
lias  been  no  such  memorandum  in  writing  as  the  statute  requires,  tlie 
plea  is  proper  as  to  the  discovery ;  for  an  agreement  not  witliin  the 
statute,  cannot  be  enforced.  It  is  true,  that  if  by  his  answer  the  de- 
fendant admits  the  agreement,  tlmt  admission  takes  it  out  oftlie  statute ; 
f<ir  there  is  no  longer  any  danger  of  perjury,  so.  that  the  court  may  then 
dirry  the  agreement-  into  execution.  —  Therefore  a  plea  of  the  statute 
to  a  bill  for  the  discovery  of  an  agreement,  not  in  writing,  is  proper.  — 
Then  as  to  the  plea  to  relief.  — •  The  agreement,  or  memorandum,  drawn 
up  by  Sk^ner,  is  not  within  the  statute ;  there  is  no  agreement  signed, 
or  put  in  writing  by  a  person  having  sufficient  authority.  — -*-  Then,  if 
the  plea  be  such  as  to  destroy  thea^eement,  are  the  facts  stated  as  part- 
performance  sufficient  to  support  it  ?  Mr.  fFainxurlght*B  plea  excepts 
three  acts,  the  vduation  of  the  timber,  the  sending  the  abstract  and  his 
letter  to  the  trustees.^ — These  are  acts  very  proper  to  be  met  by  a  plea, 
for  your  Lordship  can  judge  as  well  of  them  in  this  idanner,  as  at  the 
hearing  of  the  cause. These  acts  cannot  amount  to  a  [*  j  part-per- 
formance :  acts  for  that  purpose  must  be  such  as  mil  bt  prejudicial  to  the 
forty  doing  them,  if  the  agreement  is  not  carried  into  execution.  This 
was  laid  down  in  Gutiter  v.  Horsdyj  in  Trinity  term,  17 [39,  since  re- 
ported. Ambler,  5863*  —  They  must  be  acts  also  with  the^manifest  in- 
tention of  being  in  part-performance.  Foxcraft  v.  Lister  cited  2  Yem. 
456 :  they  must  be  acts,  like  those  in  that  case,  which  could  not  be  done 
wth  any  other  intent ;  part  of  the  house  was  pulled  down,  and  a  new 
)part  built:  but  the  mere  delivering  of  an  abstract,  the  meeting  of 
parties,  or  valuing  timber,  which  are  actJs  merely  preparatory  to  a  sale, 
cannot  be  such  acts.  This  appears  from  Hawkint  v.  Holmes^  I  Wms. 
770,  citing  that  of  Itkel  v.  Potter,  — —  It  appears  the  act  must  be  a 
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act.  —  The  acts  done  here  would  not  be  prejudicial  to  the 
plaintiiT,  if  the  agreement  was  not  carried  into  execution. 

Mr.  Sekoyn  (on  the  same  side.)  —  It  is  taken  for  granted  in  the  bill, 
that  Pearkes  and  Waintoright,  who  had  themselves  only  two-fifUi  parts, 
were  authorized  by  the  other  parties,  and  that  Skynner  had  a  proper 
authority  :  but  neither  of  these  appears  upon  the  whole  case,  and  if  they 
did,  still  it  would  be  necessary  under  the  statute  that  the  person  having 
authority  should  sien  the  agreemenL  The  objection  to  the  plea  is,  that 
they  do  not  meet  the  case  made  by  the  bill,  that  charging  an  agreement 
in  writing,  though  not  signed,  yet  drawn  up  by  a  person  having  proper 
authority,  and  the  pleas  being  to  the  discovery  of  an  agreement,  not  in 
writing.  But  this  method  of^pleading  the  statute  must  be  right,  otlier- 
wise  the  plaintiff  would  in  all  cases  be  sure  of  a  decree ;  for  by  charging 
in  his  bill  a  case  out  of  the  statute,  the  defendant  would  be  obliged  to 
answer,  and  the  admission  in  the  answer  would  bring  the  case  within  the 
authority  of  Croyston  v.  DaneSy  Pre.  Ch.  208.  and  Symondson  v.  Tweed, 
Pre.  Ch.  S74.  (3)  —  But  this  plea  has  been  held  to  be  good,  even  when 

(3)  It  is,  however,  now  settled,  that  a  party  who  admits  a  parol  agreement  by  answer, 
tnay,  nevertlisleM,  have  the  benefit  of  the  statute,  if  be,  by  his  answer,  prays  the  benefit 
of  it.  Tf  he  duet  not  thus  insist  on  the  benefit  of  the  statute,  he  must  be  taken  to  renounce 
ii»     See  Iter  Lord  £Uion  C,  in  Cooth  v.  Jackson*  6  Yes.  37*  39. 
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1784.        Awe  has  been  a  pan-perfoipEnaiice.    HoUis  v*  W^^Udngy  1  Venw  151,— 

.  v^^^/    .  Sawison  v. Butler.    And  if  liiese  cases^ould  not  be  fdlowed  to  be  law, 

WmzmAD     yet  the  plaintiff  here  has  failed  in  a  very  material  point :  be  has  stated 

Qgamu        no  one  act  which  could  be  a  part-performance. «—  Acts  carried  much 

J3ioaia7MT,    ftjther  than  these,  have  been  neld  insufficient,  Seagood  v,  MeaU  ind 

*^  Leonard,  Pre.  Ch;  660. 

[  *408  2  [*]  Mr.  Mitford  (on  the  same  side.)  — It  is  necessary  to  cbnsider 

the  statute  with  accuracy : .  it  has  several  clauses,  and  confusion  arises 

from  not  distinguishing  the  cases,  as  they  fall  under  the  differeDt 

clauses.    The  1st  clause  relates  to  the  creation  of  estates;  the  3d,  to 

the  surrender,  assignment,  or  grant  of  existing  estates :  the  4th,  (on 

which  the  present  question  arises,)  takes  away  Uie  right  of  action  upon 

a  contract  for  lands,  unless  it  shall  be  reauced  into  writing  in  the 

manner  tKerein  required. — :The  17th  clause  relates  to  the.  sale  of 

Soods.  The  cases  on  the  statute  have  referred  to  five  different  clausei ; 
le  1st  makes  the  estates  therein  mentioned  only  estates  at  will.  .Tbe 
first  case  u|>on  it  \^  Hollis  v,  Whiteins^  1  Vem*  151.  tliat  was  upon  tbe 
creation  oi  an  estate  by  the  grant  of  a  lease.    There,  possewion  w^  t 

'  necessary  ingredient  in. the  case,  for  otiberwise  the  estate  cpidd.not 
have  been  created  by  parol.    This  distinguishes  the  cases  upon  tUs 

.  clavse  from  the  others.  TTie-  difficulty  there'  was,  whether  the  agree- 
4Paent  was  void,  the  estate  being  so.  £i  Holh^  v.  Edwardim  1  yenuI59- 
the  agreement  was,  that  the  contract  should  be  reduced  into  writb^, 

..apd  it  was  sent  to  lawj  to.  obtain  damages  for  not  having  reduced  it 
jnto  writing.    On  the  3d  clause  no  doubt  has  arisen,  ami  ther^^  is  do 

.  .case.  .  On  the  4th,  the  principal,  questions. hav^  arisen*  time  is  t 
.difference  between  it  and  the  1st.  ,  The  Ist  requires  the  i^gent  to  it 
authorise4  by  writings  which-  thb  clause  doth  npt.  We  are^to  f^pat^ 
there  is  no  agreepient  in  this- case  properly  entered  into,  moder. die 
ajtatute.    Skynner  is  jwom.by  the  answer  to  ^  the  agent  ,of  the 

Iiaintifl^  pot  of  thet  .defendants  {  if  he  was  the  agent  dTthe  dden.danti, 
ere  is  no .  agreement,  signed  by  him.  •  In  the  letter  to  the  tnisteei, 

,  Waintoright  says,  '<  Mr.  /Sinner  has  agreed;"  diis  seems,  to  imply* 
that  Skynner  was  the  agent  of  the  plaintiff,  rather  than  of  the  XnioM 
family,  and  the  whole  shews  that  no  precise  contract  was  then  made ;  but 
tfiat  all  was  preparatory  to  a  subsequent  treaty.  The  case,  therefore, 
cannot  be  supported,  unless  Mr.  Whiibread  can  shew  sulwequent  acu 
to  have  been  done,  amounting  to  a  part-performance  of  the  agreement. 
Courts  of  Equity  have  in  some  cases  decreed  a  specific  performance  of 
parol-a^eements,  but  the  only  ground  upon  wliich  they  have  so 
decreed,  has  been  upon  fraud.  {Tide  7  Vesey,  346.]  The  first  case 
was  before  Lord  Nottingham  .*  it  was  an  agreement  for  the  execution 
of  an  absolute  conveyance  and  a  defieasance,  the  conveyance  being 
[  *409  ]      r^]  executed,  the  other  part^  refused  to  execute'  ^e  defeasance. 

.  There,  one  thing  was  obtainea  where  another  was  intended,  and,  thst 
being  a  species  of  fraud;  the  Court  relieved.  Some  other  cases  fol- 
lowed on  the  same  ground ;  among  the  rest.  Sir  George  MaxtoetTs  caie. 

.So  where  the  execution,  of  the  agreement  is  prevented  by  fraud,  as 
was  the  case  in  Foxcrqft  v.  Lister,  m  Gilbert^s  Keports.  That  was  fol- 
lowed by  several  cases,  all  of  the  same  nature,  that  there  is  some 
circumstance  which  makes  the  refusal  to  execute  the  agreement  firau- 
dulent.  The  case  2  Ch.  Ca.  135,  is  taken  to  shew  that  paym^t  of 
money  is  a  part-performance ;  but  that  case  applies  to  the  17th  dause 
of  the  statute,  not  to  the  4th.  But,  in  this  case,  none  of  the  acts 
amount  to  a  part-performance ;  there  is  no  one  of  them  so  material  as 
to  be  prejudicial  to  the  plaintiff  if  the  agreement  is  not  performed. 

-  Even  in  cases  where  possession  has  been  delivered,  it  must  appear  to 

have  been  so  unequivocally,  and  as  a  part-performance,  othenrise  it 

b 
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U.  not. sufficient.  .  Where  the  inteotioii  of  ihe  actrhas  been  equiyocal, 
.  it*  has  never  .beea  held  as  part?peifor(naace ;,  thi3.,apDearg  from  HoUis 

▼•  WkiUingr  and  iq  aieYenil  .of  the  .other  catiesin  I  yecnQn),and4m)re 
.particularly  from  that  of  Co/f. v.  WhitCy  before  Lord  CamiUn^  ii^  1767» 
.where  there  was  an  .agreement  for.  a  lease  for  four  years,  and  .the  bill 

charged  that  possession  was  givep  ;  defendant  tpleaded.itho.. statute, 
^and  by  his   answer  denied  that,  possession  was  deliv^d-ia  partrger- 

formaQcev  and  swore  that  the  plaintiff  obtained  it  wrongfully.    .  The 
'  plea  was  allowed,  and  Lord  Cam/il^n  said,  that   tlie.  giyiiig  instruc- 
tions .for  a  lease,   could   not   ^ake   part   of ,  the  case  as  a  part-per- 
'  formance.   Upon  the  whole,  I  coatend  thai  the  acts. hercstatedi^annot 

b^  sufficient  as  a  part-perfbqnance. 

iord  CAaw^J^Cor.  —  The  plea,  in  Uiis  case  is  very,  peculiar  (4:)i  per- 
,  hi^s  it  would  have  been  better  to  have  demurred ;  f^r,.  though  the 

.courae  of  the  Court  has  been  to  admit  these  pl^as  .of  the  statute,  I  do 

not  see  the  reason  of  it,  as  it  is  a  public  statute*  (5)  As  to  th^  aver- 
.rvaent,  I  doubt  whether  the  plea  can  traverse  the  facts  in  the  bill.    Xhe 

Other  question  is  new  ;  I  doubt  whether  the  two  facts  of  there  being  po 
^jagte^ment  in  writing,  and  of  there  being  no  act  done  in  part-per- 
^..JonnaiiQe,  can  be  joined,  in  the  same  plea,  without  makipg  it  multi- 
•>)fi^ioas ;  and  if  it  is  so,  it  cannot  be  pleaded.  But,  in  the  first  place, 
)  L}iavipigreat  doubt  whether  you  can  put  a  negative. ou  the  bill,  or  your 
^4^veniieQt8.mu8t  uot  be  collateral  to  the  bill. 

.  [*]rMr«  Selpyn. —  In  pleas  of  the  statute  of  limitations,  that,  is 
^lirequenily  done ;  if  the  bill  s^tes  that  the  cause  of  suit  arose,  in  Uiat 
ficu^  tne  former lyear,  the  plea  of  the  statute  with  an  averment  that,  it  ^d 

not  arise  within  six  years,  contradicts  the  allegation  of  the  bill. 
Jjord  Chancellor,  r—  I  doubt  that  case  to  have  ever  been  determined, 
,  fdnd  Ifm  «ot.  satisfied  with  the  principleof  it. 

^^Mr.Mansfidd  (for  the  plamtiff.)  r—  The  only  question  no^r^before  the 
i,(![purt  is,  whether  the  plea  as  pleaded  oan  be  supported.  .  The  vnerita 
^..•rcyfor  the  present,  out  of  the.  case;  all  the  pleas  ro  to  a  parol  agree- 

,.ment»  tbaugh  po  parol  agreement  was  stated  in  the  bill.  Then  t)ie 
f^/questAon  iS|  whether  the  agreement  was.  reduced  into,  writing  by  a 
J, person. authorised  rso  tp.do.  5^ner  was  .authorised  by  fFdinxjonght 
^  i|nd  JPturkeSfiWhoBe^  wives  were  entitled  to  two  of  the  twelfth-parts,, 
j.jind.tfie.. agreement  is. .in  the   terms,  of  ^'  The  proprietors  offive- 

<f  ftTvelfths,  -  &c.      Then  it  is  said,  this  is  not.  an  Sigreement  signed. 

..Why  not?  It  could.not.be  disputed,  that  if  a  man  wrote  an  agree- 
^;m<nt  hjimself,  '<  A.  B.,  agrees  to  sell,"  it  would  be  sufficient.    This  is 

t^^ded  ip,the  .case  of  a  will»-  that  the  testator  putting  his  own  name>at 

sfhe  commencement,  is  ^equivalent  to  his  signmg  it;  yet  the  statutes 

.;  there  expressly  require  signing.    Then,  instead  of  the  par  ties,  them- 

.^ ^selves  writing,  the.  agreement,,  it  is  written  .b^  Skinner  as  tbeij; agent; 

,.  h^  calls  them  V  th^  proprietors,"  &c.,  which  is  just  as  well  as  if  he  had 

,,  ^numegated .  their  names.    Seagood  v.  -  Mealed  is  a  very  different  case 

^  *  frpm  this ;  there  the  note  did.  not  specif  the  price,  or  other  circum- 

^.9taiM$es  of  the  bargain.    Here  it  is  to  sell,  after  certain  deductions,  at 

•  ..^.years'  purchase;  so  that,  in  this  case,  Uiere  is  no  uncertainty.    Then 

the  valuatioa  .  of  the  timber  is  certainly  a  very  material  act,  and 
..attended  with  a  considerable  expence.to  the  plaintiff.     JVaintoright's 

^  .,(4V3mi 4he  4>b6cnratu>Ds  in  note  (l )  anUa. 

'  I  (JS).  Notwhhitanding  the  former  uoubts  that  the  statute  vvust  bejileaded,  to  be  eiTectual 
to  a  defendiMit,  it  is  settled  that  a  defendant  may  have  the  benefit  of  it,  if  hisisted  upon 
■  bjf  hit  ansioer.  Fte/6Lnote(2}  anteth  referring  to  6  Yes.  37.  S9.  Lord  TAiiWtmy's  bb- 
•enration,  as  to  a  demurrer,  seems  equally  applicable ;  and  damirrers  are  now  comnon 
in  fispect  of  other  public  «cta,  fiicb  89  th«  atvp  registry  .act,  &C.  ^i^.BaiisrA^  Y.jSmilh, 
9  Madd.  Rop.  Ua  &c. 
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17M.  letter,  though  perhaps  not  strictly  s  part-performance^  affinrds  strong 
*  I  \  ,_^  evidence  that  he  hsa  entered  into  an  Am^ment;  the  langoage  is  thst 
WamaaAB  of  s  man  who  has  made  a  contmci.  loese  are  the  material  circum- 
ofoinu  stances  on  which  the  bill  is  founded ;  and  the  only  question  at  present 
BBoauvifl^  is,  wheth^  the  plea  is  well  pleaded,  and,  upon  that  head,  it  qipean  to 
be  perfectly  anomalous,  it  does  not  meet  any  alleffation  of  the  bill. 
It  is  properly  a  plea  of  no  agreement  in  writing,  for  it  cannot  be  a  pies 
[  *411  ]  of  a  public  law.  [*]  But  Uie  bill  did  not  go  upon  a  parol-ttree- 
ment,  but  expressly  on  the  ground  that  the  contract  had  been  reduced 
into  writing.  Hie  plea  of  fVaimorigki  and  Pearkei  is  partly  a  plea, 
and  partly  a  demurrer,  for  it  adnuts  fiscts,  and  submits  the  effect  of 
them  to  the  Court ;  it  denies  facts  alleged,  and  then  goes  on  to  nj 
thai  no  acts  were  done,  save  such  and  sudi.  A  plea,  in  order  to  be 
good,  must  be  durable  of  being  replied  to,  and  of  going  to.  issue,  but 
It  is  impossible  to  reply  to,  or  take  an  issue  u^n,  the  facts  stated  in 
this  plea ;  but  they  aesire  your  Lordship's  opinion  upon  these  &cts.<~ 
This  is  more  like  a  demurrer  than  a  plea.  Hie  other  pleas,  thoufli 
not  open  to  this  objection,  are  also  exceptionable  on  other  groondi. 
—They  are  double  pleas.  1st.  That  there  was  no  agrecawrt  in 
writing;  8dly.  That  no  act  was  done  in  part-performance i  wberesi 
the  dDce  of  a  plea  is  to  state  some  single  Act  by  which  dwplsntf 
is  estopped  from  going  into  the  enquiry  made  by  nis  bilL  Tnisiiof 
itself  a  sufficient  objection  to  the  pleas.  I  remember  a  {dam  sfcr- 
ruled  by  your  Lordship  on  that  ground  alone.  The  ptea  dieicfcre 
ought  to  be  over-ruled,  which  will  pe  no  injustice  to  the  psrties;  ths 
defendants  will  be  obliged  to  discover  the  letters,  and  the  merits  will 
be  easily  decided. 

Mr.  Madocks  (on  the  same  side.)  —  Wainwri^t*%  plea  seams  ts  be 
open  to  thb  objection,  That  it  does  not  tend  to  put  an  end  lo  tlM  sail; 
for,  the  averment  being  that  no  act  has  been  done  in  part-perfbrmaaee, 
if  Uie  plea  be  replied  to  and  put  in  issue,  it  remains  to  be  decided 
what  tne  effect  of  those  acts  will  be :  with  respect  to  the  others,  iIm 

Sjuestion  is,  whether  they  are  not  matters  of  answer  rather  than  pies, 
f  a  man  states  in  his  bill  a  contract  generally,  and  the  defeadfft 
pleads  the  statute,  and  no  contract  in  writing ;  this  plea  is  consistent 
with  the  bill,  which  only  stated  a  contract  generally.  The  office  of  s 
plea  is  to  confess  and  avoid ;  it  therefore  must  take  the  facts  in  the  bill 
to  be  true :  but  if  the  bill  states  the  contract  to  be  in  writing,  and  the 
bill  is  false  in  so  stating  it,  that  is  not  matter  of  plea,  but  of  answer; 
and  if  he  by  answer  denies  generally,  that  there  was  an  agreement  in 
writing,  it  is  no  matter  of  exception  that  he  has  not  domed  a  pard- 
agreement.  Now  in  this  case,  it  is  expressly  stated  in  the  bill,  1st. 
'Hiat  there  was  a  contract  in  writing ;  2dly.  That  acts  were  done  in 
part-performance  of  that  agreement.  The  plea  is,  that  there  was  no 
[  H12  ]  contract  in  [*]]  writing,  and  that  no  acts  were  done  in  part-^per- 
formance.  This  is  an  answer,  not  a  plea :  it  is  a  direct  denial  of  the 
case  made  by  the  bill.  The  bill  states,  that  Pearkei  aad  Waiimri^ 
were  authorised  by  the  other  proprietors  to  act  for  them,  and  that  Skgmner 
was  appointed  by  them  to  treat  for  the  sale,  and  that  he  comantted 
the  agreement  to  writing,  and  insbts  that  these  acts  put  together 
amount  to  an  agreement  in  writing  signed  by  a  person  duly  aotbs- 
rised.  This  &ct  the  plea  denies,  which  denial  is  certainly  matter  of 
answer,  not  of  plea.  The  other  point  arises  upon  the  part-performancef 
the  bill  states  the  employment  of  the  surveyors  to  value  the  timber, 
which  is  certainly  a  very  material  act,  as  by  it  the  plaintiff  incurred  s 
considerable  expence. 

Lord  Chancelior,  —  I  do  not  recollect  any  case  where  an  act  merely 

intro- 
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iDtrodiictoi^  or  ancillaiy  to  -  Ifie,  agfeement,  though  attended  •  widr^^ 
pence,  has  been  held  a  pait'perfonnance.  **    '       -  *^"  '  * 

Mr.  Afa^/ocl-t.-^  I  believe  there  is  not  any  ^ch  cas<^,  bdt  it  MPofigty 
fortifies  tbe  ftict  of  there  baring  been  an  agreemerft.  Iter^  llie  plesTy^ing     ^.?^^ 
to  an  agreement  not  s^ed^  is  contrary  to  the  tei^  ftdsftfiiAt  ^iMft^ifl!     "^^  ~ 
It  brings  no  new'  fkot  in  iiaue.-^  A  plea  cannot  bring  the  law  %n^1|gtie.-^ 
The  qucition  to  be  decided  is,  whether  fVaitmr^f^s  tetter  amoiintai  to 
an  agreement' in  point  of  'law,  this  is  the  olSoe  of  an  answer, -  froln      * 
whence  tho  question  wtll  arise  at  the  hearing  of  the  x^anse.— ^  The  fbftlii 
of  the  statute  have  in  many  caseirnot  been  insisteKfnpohi  so  as  the  sub- 
stance has  t>ee    complied  with;  *  <So  if  a  peHon  sign  H  writing  r herring 
to  another  writing,  which-  contains  the  HeKplicit  tertns  of  llie  agreement^ 
this  has  been  held  to  be  equally  good  as  if  the  whole  ^f<eft  m  one  paper 
and' signed.    And  the  question  in  this  case  will  be.  Whether,  therd  beinr 
an  agreement  in  writing,  the  statute  has  not  been  substaAtially  complied 
with.     On  the  whole,  *  I  ai^e  that  these  pleas  contain-Tnalter  of  ^tiswei'r 
not  of  plea,  and 'ought  to  stand  for  an  answer. 

Mr.  Ss0^  (On  the  same  side.)  —  When  once  the  Conrt  laid  it  down 
that  Aft  par^^ierformance  shall  take  tlie  case  oat  of  the  statute,  it  seems 
to  hwrc^beewtninoBSibie  to  plead  the  statute  to  a  bill  whicli  charged 
fadv-oi?  pah^rtbrmanoe.  Fot^,  supposing  issue  to  be  taken  upon^uch  . 
a^plOB^arid  every  fact  in  thef*]  plea  found  ttf  be  untrue,  still  no  parol-  [  *413  ] 
agtoonient  irould  be  found,  upon  whidi  the  whole  case  must  be  grounded, 
and  j^ki  Lordships  though  you  should  think  the  facts  sufficient  to  take 
th»  lease  oat: of' iihe  statute,  aoxAA  not  give  the  relief. —  This  is  incon- 
sisteDt'Wath  the  nature  of  a  plea,  which  must  be  conclosh^e  bpon  the 
matter  in  controversy.  —  But  I  deny  it  to  be  a  general  rule,  that  the  cle* 
feadflitVadaiissNiiiof  a  parol -agreement  shall  take  the  case  out  of  the 
statvte|!fov  though  he  admits  the  agreement,  yet,  by. pleading' the 
staSuee^ilto' avoids  it ;  and  by  his  insisting  in  his  answer  on  the  statute,  he 
shril'Jhiave  the  same  advahtage  as  upon  a  plea.  (6)  This  appeiArs  IV^ni 
1  Sq,^Ah«ul9t  pK  S.  Croystmy.  Banes,  Pre;  Ch.  208.  and  Lord  Oomi 
deii% DpWdn  ktCol^  v.  fVkite ;  though  [  admit  in  one  case,  Si^mondfor^ 
r.  Tmndi  Pre.<^h*^S74>w  and  QHb.  S5.  the  distinction  of  insisting ^rviot 
upoirthewtatute,  tis^not  take*).  ^*     . 

Mr.  Woodtkion,  (on  the  same  side)  cited  2'  Freeman  268--28I; 
5  Vinery  929;  5d3.  9  Mod.  37.  as  coses  contradicting  the  authority  of 
HoMuv.  WkH^g.  ' 

Lord  Cikinsd^r.-^  Before  Mr.  Ambler  replies,  I  wish  him  to  consider 
whai  will. be  thereilbct  of  a  Judgment  npon  these  pleas ;  the^  point  at 
the  reijef,  andat  the  disc(m>ry  v  bat,  to  this  kist,  only  as  leadmg  to  the' 
reMefy  and  they  apf^y  only  to  upard  agreement,  which  tlie  bill  ooesnot 
state^>tfae  jnclgnient,  therefore,  could  only  be-  A  declaration  that  it  is 
either^  wvitCen  agreement  or  not.  ^- —  Then  it  mast  be  considered  .how 
far  tiie-Oourt  can *entermin  b-^ouble  pflea,  saying,  both  Aiat  there  was 
no  agreement 'in'  writing,  and  that  there  was  no  part-performance,  and 
hOwyoiiwoulA4ntrodncesQch  a  f^eato  a  bill,  which  rests  upon  the 
p«rt<-eiBebhl&in.Vi-»--It  has  been  suggested  with  great  clearness  by  Ms, 
Afig^M,  that  the  Coort  has  decided  cases  of  part-performance  on  the 
groiiiid:of  a  fraud  upon  the  person  perfomlhig,  not  that  the  agreecBent 
was  sot  originally  within  the  contempialSon  of  the  statute.  (7)-^  But^ 
yot»  on  the  other  side  of  the  hall,  they  have  decided,  on  mat  argn* 
oient,  that  an  agreement  partly  peffomed  was  not  within  the  orifinai 

(6)  Sm sseordiiiglj 6  VacST. 39.  and  note  (%)antau  -  •     ? 

(7)  Fide  6  Ves.39.  ft  op-  Lord  Redesdale  C  in  iVHerlihy  v.  Htdg/u^  1  Scho.  AXs* 
froy,  I3a  ^ 
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17S4«       GQiiception  of  tke  8Utute.(S) — The  argument  will  be,  that  the  pha 
nuiBt  meet  both  the  ori^nal  agreement  imd  the  fMUt-perfinrmance.— -*I 
dp  not  mean  to  declare  immediately  that  such  a  plea  cannoi  bet  bat  it 
strikes  me  as  a  new  plea.    In  the  next  [*]  place  it  will  be  oecesmr  to 
MwocMuuu^   consider  what  piirt  or  the  bill  you  have  not  answered  to,  fofp  if  the  whole 
^^  is  answered,  tnat  U  a  waver  of  the  plea;  and  upon  looking  into  the 

[  *414  3  answer,  it  seems  as  if  the  whole  was  answered.  Tnere  are  aerend  other 
matters,  also,  to  be  considered :  1st,  whether  the  use  of  a  plea  and  sa 
answer,  under  the  statute  99  Ch.  3.  be  to  deny  the  transactiotti  and 
whether,  if  the  party  admits  the  transaction,  he  can,  nerertbelesB,  be 
permitted  to  take  the  benefit  of  the  statute.  If  he  only  admits  the  cir- 
cumstances of  the  case,  and  not  a  direct  agreement,  I  see  no  rmoa 
why  he  should  not  bind  the  Court  as  much  as  bv  refusfaig  to  answer.  It 
is  in  reference  to  the  application  of  the  plea  m  other  cases,  that  I  msf 
these  questions  should  be  discussed,  not  for  the  sake  of  the  present  csie. 
in  which  I  must  go  so  far  as  to  say,  I  am  sorry  the  morits  are  not  be- 
fore me. 

Mr.  Ambler,  (in  r^ly.) — I  conceive  a  plea  in  bar  to  be,  where  the 
defendant  makes  an  averment  of  a  fact  not  appearing  upon  the  &ce  of 
the  plaintiffs  bill,  which,  if  true,  puts  an  end  to  ttepuintiff'sciaiai: 
and  m  this  it  differs  from  a  demurrer,  which  shews,  fiom  mailer  ipoa 
the  face  of  the  bill,  that  the  plaintiff  is  not  entitled  to  the  relirfpemd. 
All  matters  which  will  make  a  defence,  it  is  true,  cannot  be  nleaifdi 
for  a  plea  must  not  be  crowded  with  a  variety  of  mattcra;  irili^  it 
puts  an  end  to  the  plea,  because  it  no  lon|^  answers  the  end  of  a  ^BS, 
which  is  to  save  time,  expence,  and  vexation,  by  bringing  the  caassto 
a  short  conclusion.  But  where  it  comes  to  a  short  fact,  then  it  isMopcr 
in  the^shape  of  a  plea,  such  as  the  plea  ofu  deed,  by  which  the  plonlif 
appears  to  be  only  tenant  for  life  to  a  bill  grounded  on  his  being  teasat* 
in-taiU  So  a  plea  of  the  statute  of  limitations,  whidi  pula  an  end  to 
'the  demand.  And  it  is  not  necessary  that  it  should  be  one  single  faEt 
for  if  it  consists  of  two  or  three  facts  tending  to  one  effect,  it  isefuDf 
good,  ;as  in  the  case  of  Harrison  y.  StnUhcote^  1  Atk.  588.    It  is  wm- 

cient  that  the  facts  pleaded  are  consistent. In  this  case  theptesgo 

both  to  the  discoveiy,  and  to  the  relief.  With  regard  to  the  diaoofCfj) 
two  objections  are  taken  to  the  pleas ;  1st.  on  the  merits,  that  tfaoe 
ought  to  be  a  discovery ;  2dly.  on  the  form,  that  they  are  ill-pleaded. 

With  respect  to  the  discovery  it  was  proper  to  plead ;  forif  a  dii- 

covery  was  obtained,  though  of  an  agreement  not  warranted  by  tbe 
[  *415  ]  statute,  the  [*J  Court  would  liave  decreed  a  perfonuance.  This  it 
established  by  the  cases  cited  before  of  Croyston  y.  Bunes^  and  Sy- 
mondsan  v.  Ttoeed,  m  Pre.  Ch.  and  also  by  that  of  fFankyyi.  SamMdgt, 
in  the  Exchequer^  in  Easter  term,  4  Geo.  2.— — Tlien  as  to  the  foimof 
the  plea,  one  objection  taken  is  that  it  is  pleaded  to  the  discoyery  of  sb 
agreement  noi  in  torUing,  whereas  the  bill  states  a  contract  in  miimj 
But  upon  looking  into  the  bill,  it  appears  the  defendanta  are  imerrogHid 
to  the  contract  m  writing,  and  to  any  other  contract  entered  into  bj 
ihem,  which  justifies  the  plea.  — —  Then  as  to  the  objection  to  the  plot 
to  the  relief;  It  is  argued  two  ways :  1st.  that  the  statute  could  not  be 
pleaded  to  this  bill ;  2d.  that  the  averments  are  wrongly  made.  Ite 
case  of  Hatokins  v.  Holmes^  in  1  Wins,  seems  much  in  point,  and  it  ii 
observable,  that  the  4th  clause  of  the  statute  bars  the  remedy  oalyi  '^ 
does  not  nuUify  the  contract.;  therefore,  tmless  the  defendant  pleads  ihi 
statute,  the  Court  will  decree  performance,  and  then,  I  think,  tbey 
were  proper  in  pleading  it.  —  Then,  as  to  what  has  becm  said  as  to  tbc 


(8)  But  Mr,  J.  Buller  afterwards  abandoned  that  pouiion,  ami  U  wasj^umt  _.  ^ 
tmfciMMs.    See/m-  Lord  JUdesdale  C.  in  O'ftrUh^  v.  Msigts,  I  ScIid.  4  Ltfoji  Iff^ 

&cts 
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hetiB  alleged  ia  the  bQl  to  have  been  done  in  part-perforamnee ;  where 
«  defendant  pleads  this  act,  he  must  shew  his  pi^a  to  be  good,  by  cleoN 

a  the  case  of  any  fact  which  would  take  it  out  of  the  statute.  This 
:e8  the  averments  a  neceiMary  part  of  the  plea,  tile  facts  must  either 
be  pleaded  to>  or  denied,  and  this  is  done  here.  They  have  stated  in 
tile  bill  three  particular  acts  done  in  part-performance.  The  defendants 
liave  admittea  the  facts,  and  avoided  them,  and  said  that  they  are  not 
ftttB  amounting  to  a  part-performance.  Suppose  the  pleas  to  be  over* 
fnled,  and  the  cause  to  come  to  a  hearing,  the  plaintiff  could  tto  into  no 
proof,  they  would  read  the  admission  from  the  plea ;  the  question  there* 
fbre  is  ripe  lor  the  Court's  opinion,  which  is  strictly  the  office  of  a  plea. 
■■  —  They,  then,  ol]ject,  that  this  is  a  double  plea:  I  admit  a  double 
pica  is  bad,  but  this  is  no  double  plea ;  a  double  plea  is  not  where  dif* 
ferent  matters,  but  inconsistent  matters  are  pleaded:  for  instance,  a 
iban  cannot  plead  that  he  is  a  purchaser  without  notice,  and  go  on  to 
tty»  that  if  he  is  not  a  purchaser,  he  is  a  mortgagee  with  twenty  years 
poasession ;  but  in  these  pleas  there  is  no  inconsistency.  This  brings 
'me  to  consider  the  acts  alleged  to  be  done  in  part-performance. 
Hankms  v.  Holmes^  and  Seagoad  v.  Meale^  both  shew,  tnat  the  acts 
doBe  must  be  material  acts :  pajnnent  of  a  sum  [*]  of  money,  or  the 
mere  delivery  o^  possession  are  not  sufficient  acts.  All  the  cases  shew 
that  the  act  must  be  a  material  ad^  done  in  pursuance  of  the  contract, 
attd  such  as  will  be  detrimental  to  the  party  doing  it,  if  the  contract  be 
anC  earned  into  execution.  Here  the  acts  are  not  so  strong  as  in  the 
eaaOfl,  and  are  in  fact  merely  preparatory  matters.  If  the  facts  alleged 
to  b«  done  in  part-performance  of  an  agreement  are  denied,  it  is  imma- 
taUl  whether  such  denial  be  by  a  plea  or  by  an  answer.  ~  3  Wms.  244. 
(in- the  note)  denial  of  notice,  may  be  either  by  the  plea  or  by  answer. 

Lord  Chanedlor.  (9)  -^  A  very  serious  difficulty  seems  to  me  to  arise 
Aom  the  different  cases  upon  thb  4th  clause  of  the  statute,  which 
daohres  that  no  action  shall  be  sustained  upon  any  contract  or  sale  of 
laiid^  VLtAeaa  the  agreement  shall  be  in  writing,  and  attended  with 

(9)  TIm  fbUowiag  b  a  cotemporar^  note  of  Lord  Tkvrlow*s  judgment,  ttken  bf  the 
Itse  fir  Samuel  HomUtyf  and  appears  in  a  note  to  the  second  vol.  of  Ves.  &  fieamct*  Ra*> 
portm,  159. :  — 

Lord  Tkurlow.-^'*  The  question  now  before  me  is  merely  a  question  to  direct  the 
^  pleadinffs  of  the  Court  in  future ;  and  is  nothing  more  than  this,  whether  it  be  posii- 
*<  Ue  to  ^ead-in  one  plea  all  the  matters  contained  in  this  plea. 

**  I  caHnst  agree  with  the  defendants  counsel,  that  any  two  facts,  which  are  not 
<•  loeoittiytMi^  may  be  pleaded  in  one  plea.  I  think  that  various  ftcts  can  new  be 
**  pleaded  in  one  plea,  unless  they  are  all  conducive  to  a  sinsle  point,  on  which  the  do* 
*<  fendant  rests  his  defence.  TTbus  many  deeds  may  be  stated  in  a  plea,  if  they  all  tand 
**  to  establish  the  single  point  of  title ;  so  in  the  case  of  papacy  (Harriton  v.  Stutkcote, 
•*  1  Adr.  598.)  In  the  present  case,  the  diflbrent  matters  pleaded  do  not  conduce  to  one 
**  •tjeet.     The  plea  of  the  statute  is  in  itsdf  a  bar ;    but  the  plea,  that  the  agreement 

vaanitpertaBcd,  b  quite  distinct ;   because,  whether  a  part-performance  take  the 

ayeemaat  out  of  the  statute,  or  be  considcfed  merely  as  a  fraud,  the  point  of  equity  is 
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**  tb^  defodaot  has  no  opportunity,  as  he  has  here,  of  aaswenng  every  dd«rent  matter 
**  sliWd  JQ  thebilL  The  reason  of  pleading  in  equity  is,  that  it  teada  to  the  forwaiding 
it  o(  uistice,  and  ssres  great  expence  that  the  matter  should  be  taken  up  shortly  upon  a 
c'  ri^i^  point :  but  that  end  is  so  fitf  from  being  attained,  if  the  plea  puts  as  much  in 
«'  iame  as  the  answer  could  do,  that  on  the  contrary  it  increases  the  delay  and  expence. 
•*  Bi«^Rp|vf,ittoeybemdted',diouldnotthedcllm(fauilbeperm!ttedPtDbitegtw^ 
'«  onwhleh  the  cause  depends,  to  issue  by  his  plea?  The  answer  is,  because,  if  two»  he 
<'  may  ai  well  bring  three  pointato  isbi»;  and  so  on  tffl  all  the  matters  in  the  bill  are 
<«  broagbt  into  issue  upon  the  plea;  which  would  be  prodacttve  of  all  the  deby  and 
If  iammmimm  which  plaadb^g  ims  intended  to  remedy.  Let  the  plea  ataaid  fi)r 
''  an  answw,  safiM  the  bene^  of  It  to  the  hearing,  and  witb  liberty  to  esccpt'* 

y  2  the 


Two  incon- 
sistent facts 
cannot  be 
joined  in  one 
plea. 

Various  fiurts 
cannot be 
pleaded  in  one 
plea,  unless  all 
oondueive  to  a 
single  point  of 
dennce;  as  se- 
veral deeds 
tending  to 
establish  the 
single  point  of 
title:  so m  the 
case  of  papacy* 
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1784.        the  forms  therein  required.     This  Court  has  adopted  the  provnioD 

*^   - ,  t,  ^     .of  the  statute,  so  far  as  to  admit  it  to  be  pleaded  to  bills  for  the 

,  Whitbuad     specific  performance  of  such  agreements ;  yet,  m  fact,  the  Court  has,  in 

agpintt        one  case,  admitted  this  plea,  and,  in  another,  has  said  that  if  the 
^Bkockuuut,    defendant  will  admit  the  agreement  by  answer,   the  action  shall  be 
^'  sustained,  and  this  tends  to  a  more  palpable  consequence  when  the 

plaintiff  by  his  bill  charges  the  ulterior  circumstances  as  part  execution 
of  the  contract ;  for  I  do  not  at  present  see  any  means  or  delivering 'the 
defendant  from  answering ;  and,  then*  to  say  that  the  action  shul  be 
sustained,  at  the  same  time  that  the  statute  expressly  says  it  shall  not  be 
sustained,  seems  to  imply  a  manifest  contradiction,  it  should  rather 
seem,  that  if  the  defendant  confesses  the  agreement  in  his  answer,  bat 
insists  upon  the  statute,  it  would  be  more  simple  and  conformable  to 
reason,  to  say  that  the  statute  should  be  a  bar  to  the  plaintiff's  claim.  (10) 
If,  on  the  other  hand,  it  is  roundly  asserted  that  the  statute  does  not 
apply  to  an  agreement  which  the  defendant  is  ready  to  admit,  the  leii(gth 
of  that  principle  will  be,  that  the  defendant  shall  be  obliged  to  declm, 
whether  there  was  such  an  agreement,  and  it  will  be  like  all  other  cases, 
ihe  defendant  must  assist  the  Court  with  the  discovery.  — -—  Tliis  point 
seems,  from  Xord  Camden's  opinion  in  Cede  and  WhitCy  to  have  struck 
him  much  in  the  same  manner ;  but,  as  the  matter  appears  upon  the 
case,  J  take  it  if  the  defendant  confesses  an  agreement  short  of  the 
[  *417  ]  wholei.and  any  thing  is  left  to  proof,  the  [*]  Court  would  say,  that  lo 
far  as  it  is  left  to  proof,  the  plaintiff  shall  not  proceed.  ——  Another 
considerable  difficulty  has  arisen,  with  respect  to  the  effect  of  a  part 
isxecution.  There  certainly  are  cases  which  have  considered  an  agree- 
ment which  has  been  partly  executed  as  never  having  been  within  the 
original  view  of  the  statute;  and  this  has  been  a  eround  to  induce 
the  Court  of  Kind's  Bench,  as  I  am  told,  to  determme  this  case  to  be 
entirely  out  of  uie  statute.  (11)  I  acknowledge,  I  always  thought 
'the  Court  considered  it  as  fraudulent  in  the  party  to  make  the  contract, 
and  to  lead  on  the  x)ther  party  to  lay  out  his  money  in  the  melioration  of 
the  estate,  and  then  to  withdraw  from  the  performance  of  the  contract 
Indeed,  whether  the  money  has  been  well  or  ill  laid  out  is  indifferent, 
■the  fraud  is  the  same.  At  the  same  time,  it  must  be  acknowledged, 
that  this  case  is  treated  in  the  books  as  being  out  of  the  statute.  These 
points  deserve  a  great  deal  of  consideration,  as  applying  to  other  caset, 
out  they  do  not  seem  to  apply  particulars^  to  this  case  (12):  nor  do  I 
think  I  can  go  into  the  merits  of  the  case  in  determining  upon  the  form 
of  a  plea.  The  question  before  me  is,  -whether  it  is  possible  to  pot 
togetner,  in  one  plea,  all  (12)  that  is  put  together  m  this  case- 
Mr.  Ambler  argues  it  on  this  ground,  that  although  it  is  necessary  the 
plea  should  bring  the  matter  to  a  single  point,  yet  it  is  not  necessary  it 
should  be  to  a  single  fact,  so  as  the  facts  are  consistent.  This  is  not  mj 
idea,  I  think  no  facts  can  be  aterred,  unless  they  conduce  to  the  one  single 
point,  when  forty  conveyances  may  conduce  to  one  title.  So  in  me 
.  rapist's  case  before  Lord  Hardxvicke,  every  point  which  went  to  the  in- 
capacity niight  be  pleaded.  But  here  are  two  points;  1st.  that  there ii 
BO  agreement  in  writing,  and  this,  by  itself,  is  an  admitted  bar;  bat 
!  2dly,  it  eoes  on,  that  no  act  has  been  done  in  part  execution,  which  is  s 
totally  distinct  fact.  (13)  Whether  you  consider  it,  as  the  Court  rf 
King^s  Bench  have  done,  as  an  agreement  totally  out  of  the  statute  (ll)i 

'        (10)  It  is  now  setded  accordingly.     Sec  Coolh  ▼.  JacIc$ofh  6  Ves.  57. 39.  and  not*  (2) 

(U)  That  poution,  however,  was  afterwaiirds  at>andoned.     Vide  note  ^8)  anieu. 

(12)  Fife  note  (l)afitoi. 

(13)  But  «cc  Mr.  Bcamcs'  Elements  of  Plcasin  Eouity,  87.S1.175.&C  «Mtei» 
,nolc(l). 


or 
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er,  with  the  .Court  of  Equity,  as  matter  of  fraud,  they  are  two  pleas  ap«'       1784. 

plyine  to  cases  of  different  natures;  distinct,  not  only  in  the  form  of    ;^  -  -\  i,_* 

the  plea,  but  in  the  justice  to  be  applied  to  them.     1  determine  it,  there- »    Whitbuad 

fore,   on  the  ground  of  its  containing  two  different  and  distinct  pdints,         against 

and  the  reason  why  the  Court  does  not  admit  such  pleas  is,  that  you .  B*«"hi^«t. 

may  put  all  the  different  circumstances  together  in  your  answer,  which  ^' 

you  cannot  do  at  common  law  (14);  therefore  there  is  not  the  same 

reason  for  pleading  double ;  but  the  use  of  a  plea  here  is  to  save 

[♦]  time,  expence,  and  vexation ;  therefore,  if  one  point  will  put  an  end       [  HIS  ] 

to  the  whole  cause,  it  is  important  to  the  administration  of  justice  that  it 

should  be  pleaded ;  but  if  you  are  to  state  many  matters,  the  answer  is 

the  more  commodious  form  to  do  it  in.     If  it  is  asked,  why  you  may  not 

bring  two  facts  into  a  plea,  the  answer  is,  that  convenience  does  not 

require  it;  and  the  argument  roust  ^o  to  three,  or  to  twenty  facts. (15)' 

In  fact,  it  would  tend  to  the  very  delay  the  policy  of  justice  has  meant 

to  prevent,  by  admitting  of  a  plea. The  plea  therefore  must  stand. 

for  an  answer,  with  liberty  to  except,  f 

f  See  W}iiLckurch  ▼.  j9ms,  poH»  vol.  2.  p.  559. 

(14)  See  also  per  Lord  Eldxm,  C.  in  Cwlh  v.  Jackion,  6  Ves.  59,  &c. 

(15)  It  certainly  is  the  safest  way,  and  often  the  only  practicable  way  to  meet  a  case 
at  all  complicated  btf  answer.     It  has  been  observed  that  the  complex  nature  of  bills  in 
cqpiity,  tor  many  years  past,  superseding,  as  they  have  done,  the  use  of  special  replica-' 
tions,  &c  has,  of  course,  occasioned  as  multifarious  a  defence,  and  as  great  a  departure 
horn  the  original  simplicity  of  single  pleading.      See  IjOT^Iledesdale^s  3d  edition,  199. 
(note)  and  Mr.  Beamcs  on  Pleas  in  Equity,  p.  4. 175,  &c.      The  Editor  has  only  to  ob-. 
serve  upon  this,  that  as  sudi  a  system  is  essentially  different  from  the  course  of  pleading 
aft  law*  the  specific  mode  in  which  each  sort  of  defence  is  framed  must  vary  horn  that 
practised  in  the  oth^  court,  more  and  more,  in  proportion  to  the  nmnber  of  points  com- 
prised  in  the  plaintLBT's  case ;  the  consequence  of  which  must  be,  that  a  defence  by  plea 
must  be  leas  and  less  frequent  in  the  courts  of  equity.   The  existing  fact,  therefore,  seems . 
thus*  accounted  for. 


Sloman  against  Walter.    [14  N(ror\ 
(Reg.  Lib.  1784.  B.  fol.  14.) 

UPON  shewing  cause  why  an  injunction  should  not  be  dissolved  (1),*  Where  the  pe- 
the  case  appeared  to  be  thus:  That  the  plaintiff  and  defendant  p^^ of « bond 
were  partners  in  the  Chapter  coffee-house,  and  upon  entering  into  the-  ^e  e^omOTir 
partnership  it  had  been  agreed  that  the  business  should  be  conducted  of  a  coU^end 
entirely  by  the  plaintiff,  but  that  the  defendant  should  have  the  use  of  a  object,  equity 
particular  room  in  the  house  whenever  he  thought  proper.     And  in  will  grant  an  in- 
arder  to  enforce  this  agreement,  a  bond  was  entered  into  by  the  plaintiff  Jwnct»on  against 
to  the  defendant  in  the  penalty  of  500/.    After  some  time,  the  defend-  '^^^  ^^ 
ant  demanded  the  use  of  the  room,  and,  being  refused,  brought  an  an  issue ^u^n- 
iction  for  the  penalty  of  the  bond.  (2)     Plaintiff  filed  this  bill,  praying  turn  damnyi- 

in  issue  to  try  quantum  damnificaiusy  and  an  injunction  in  the  mean  catuh^oteyUM 

real  damage. 

(1)  It  was  an  original  application  for  an  injunction  by  Mr.  Madoeks,     R.  L. 

(2)  A  verdict  had  been  obtained  in  that  action  in  the  fiM  penalty  of  the  bond.      The  bill  .  > 
^ooijiied  upon  the  ground  of  those  damages  being  excessiney  alleging  that  the  refusal  had 

Men  made  by  the  plaintiff  in  equity  in  the  heat  of  temper,  of  which  irritation  the  de- 
bidtnt  insidiously  took  advantage  to  drive  the  plaintiff*  to  a  breach  of  the  obligation, 
ft  thenfore  prayed  "  for  an  issue  quantum  damn^catus,  to  ascertain  the  real  amount  of 
'  the  damages  sustained  by  the  aforesaid  breach  of  the  condition  of  the  said  bond ;  and 
'  that  upon  the  plaintifiri  paying  such  amount,  the  defendant  might  be  restruned  from 
'  mSI  fortfatr  promedingron  the  laid  bond.'*    R.  L. 

Y5  while. 
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1784.        ivlule.— «-He  obtained  an  iBJanctkm  till  answer  orfbrther  order:  and, 
-_         ^     tlie  answer  being  now  come  in,  the  only  question,    in  respect  to 

BuoMAU        continuing  the  injunction  till  the  hearing,  was,  wfaedier  die  penalty 
jMgaimtt        of  the  bond  was  merely  intended  as  a  security  for  the  enjoyment  of  die 

Vauexk.       room,  or  in  the  nature  of  assessed  damages  between  the  parties. 

Mr.  SccH  and  Mr.  Harv^  (for  the  d^endant)  contenaed  the  injune* 
tion  ought  to  be  dissolvetl,  and  the  defendant  permitted  to  haive  his 
remedy  upon  the  bond.  It  was  impossible  a  jury,  upon  an  wmt 
of  ^an^aiic  damnificatusy  could  assess  any  other  ounages  than  those  il- 
ready  assessed  by  the  parties  themselves.  —  They  referred  to  the  case  in 
the  House  of  Lords,  where  51.  per  acre  penalty  for  plowing  up  meadow 

[[  *4i9  2  land  [*]  was  reserved  in  a  lease,  and  the  Court  of  Chancery  hafna 
relieved  asainst  the  penalty,  and  directed  an  issue  to  try  tne  actnu 
damage,  the  decree  was  rettersed  {Rolfe  ▼•  PeienoHy  6  Brown's  Ptolt 
Cases,  470 )  and  also  cited  2  Atk.  190.  Roy  v.  the  Duke  of  BeoMfrfi^ 
and  Ch.  Ca.  183. 

Lord  Chancellor  said  the  only  question  was,  whether  thia  was  to  be 
considered  as  a  penalty,  or  as  assessed  damages.  The  rule,  that  where 
a  penalty  is  inserted  merely  to  secure  the  enjoyment  of  a  collateral  ob- 
ject, the  enjoyment  of  the  object  is  considered  as  the  principal  intent  of 
the  deed,  and  the  penalty  only  as  accessional,  and,  therefore,  only  to 
secure  the  dam^e  really  incurred,  is  too  strongly  established  in  eq^ 
to  be  shaken.  This  case  is  to  be  considered  in  that  light.  •»  The  iajiuic- 
tion  must  be  continued  till  the  hearing,  f 


f  The  MOB*  bad  been  done  by  the  late  Lordft  Cammudonen,  in  a  ctMiof  Ar^v* 
MmrHn  (3),  7tii  of  J/oy  1783,  wbere  pliuotia*aod  defcndnit  bad  been  partnen  as  bnodf- 
flMVchants ;  on  plaimiff*8  quitting  the  bnsincn,  and  selUng  tbe  lease  and  goodwffl  at  in 
alwp  to  defendant  for  900L  be  entered  into  bond  in  6001.  penally  not  to  icU,  lor  19 
y^UB,  any  quantity  of  bnmdv  leas  tban  six  gaUons,  within  tlie  cities  of  Lon^n  and  Ifca- 
mimateTf  or  five  miles  thcieof,  or  to  permit  aiiy  perron  so  to  do  in  bis  name,  &c.    Upon  s 
braach,  aeiion  brought,  and  a  verdict/or  the  penalty  (3),  phuntifT  filed  this  bill,  praying 
that  an  account  mi^t  be  takt^u  of  the  actual  damage  sustained  by  defendant,  and  m ' 
]«ue  directed  for  £at  purpose ;   and  that,  on  payment  of  tbe  damages,  defendant  nqgh 
be  restrained  tram  takhig  out  execution  for  the  penalty  of  the  bond.  —  Upon  motioo  (s 
disaohre  tbe  injunction,  and  cause  shewn,  the  injunction  was  continued,  and  an  isaoe  <&• 
rected,  when  the  jury  gave  a  verdict  for  the  plaintilTti  at  law,  (defendants  in  this  ccnit) 
with  1j.  damages. 


(3)  As  to  Hardy  y.  Martin,  see  ;irr  Lord  Fldon  C.  Justice,  5  Bos.  &  FuU.346.  & 
&  Jtomilly  cited  it  jfrom  his  own  nou  m  Cock  v.  Btchardsy  10  Vc».  433  43C. 

It  is  apnrehended  that  the  princqiU  upon  which  tliat  case  was  argued*  was  cxacUy 
afanikr  to  Uiat  in  the  prindpal  case,  vis.  that  the  whole  penalty  of  the  bond  would  be 
excessive :  that  the  circnmUanees  of  the  case  there  did  not  warrant  such  a  position ;  tn^ 
«idi  a  deaiuoQi  Is  quite  another  consideration.  —  Enrroa. 


Earl  Verney  agahist  Macnamarji. 

Anamwerdiall  ¥  TPON  a  nation  to  amend  a  schedule  to  the  defendant's  ansirer,  a 
^JJ)**?*^  indictment  for  nerjury  having  been  preferred,  or  at  least  threatened, 

^^^^^    Lord  Chancellor  refused  to  interfere,  although  he  took  it  to  be  clear  thit 


jury  preferred, 

or  threateoed  in  order  to  avoid  the  Indictment.  (I) 


(1}  ThepncticeincasesofBnstakc&c.  wia  afiecwaids  mudi  iapraved^  with 
toanpvties;  and  I^rd  £/tfbn  C.  says  it  was  iatiDduccd  by  Losd  2%tffi9is.  ~ 
^neuditig  or  adding  to  the  i^cocd  of  tbe  oaginid  ancwtx,  the.  Cmat  ^tamiL,  .  .^^, 
mgnUd  answer  to  be  (led  in  proper  cases.  To  obtain  sudi  a  iriTJkfrt  ImiMWH  ike 
afMkvft  must  be  particular  and  satiifiictofT.  See  JmrnMngi^MtrimCdL  9  Vsft-*<^ 
in  DUder  v.  B.  of  England,  lO  Ves.  285.  and  JTeOt  v.  Wood,  iM.401. 

the 
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the  aefisndant  did  not  intead  to  oinrjure  himsMf,  it  he  bad  no  interetl  in 
00  ddng.    That  question  would  be  proper  before  the  grand  jury,  who^  if 
tbey  thought  the  defendant  did  not  intend  to  perjure  himseU;  wo^d        ^«m»t 
throw  out  the  indictment;  on  the  other  hand,  if  there  were  ground ftr        agamst 
the  tadictmenty  it  Would  be  wrong  for  him  to  interpose,  Machamara. 

Motion  denied*  f 

f  The  reportor  has  heen  inibnaed  a  itmOar  application  had  been  reacted,  a  few  dm 
bafofe,  in  the  can  of  Faux  ▼.  Lord  Waltkam,  where,  however,  the  Lard  Chtmcmar 
eeemad  inclined  to  grant  the  motion,  if  the  affida?it  had  deaAy  thewn  it  to  b6  a  mii:. 

-^'  <«) 


(2)  "9^  Alpha  ▼.  Paymim,  in  1719,  1  Dick.33.  and  Ptettenon  ▼.  Slaughttr,  iMf.^tJl 
Tlie  ptiAioe  wai,  however,  {mproved  afterwards.     See  the  preceding  not^ 


[♦]  HILARY  TERM, 
25  Geo.  3.  1785. 


•7  -  v 


Blackburn  and  another,  Assignees  of  Sarah  Clayton,  a  dank- 
rapt,  against  Gregson  and  another.  Assignees  of  THoiifAS  Case, 
a  iSankrupt. 

(Reg.  Lib.  1784.  A.  fol.  301,) 

^ARAH  CLA  YTONy  being  seised  in  fee  (subject  to  mortgages  to  a 
great  amount)  of  large  coal-estates,  and  being  much  embarrassed 
in  her  circumstances^  aetermined  to  sell  the  e8tates>  and  entered 
into  contracts  with  Thomas  Case  for  that  purpose,  and  the  purchase- 
money  was  settled  at  30,()00/.  The  23d  May,  1774,  she  coi^veyed  Che 
estates,  in  consideration  of  his  paying  off  mortgages  to  the  hinount  of 
12,00(tf.  and  the  clear  sum  of  17,800/.  to  her  at  instalments,  for 
which  three  bonds,  one  for  12,000/.,  one  for  4000/.,  and  one  for  lOOQ^. 
were  ^ven. —  Case  had  been  an  agent  on  the  estate;  he  entered  into 
possession,  did  acts  of  ownership,  and  paid  a  considerable  part  of  thfe 
mortgages,  and  also  ho  much  of  the  purchase-money,  secured  by  the 
bonds,  as  to  reduce  the  debt  to  1400/.     He  made  a  grant  of  an  annuity 

of  1000/.  per  annum  to Morrice,    Afterwards,  both  he  and  Mrs. 

Claj^on  became  bankrupts ;  and  this  bill  was  filed  by  Mrs.  Clayton's 
assignees  against  those  of  Case,  to  set  aside  the  purchase  as  frauduleni, 
or  contending,  at  least,  that,  the  bonds  not  having  been  paid,  they,  as 
representing  Mrs.  Clayton,  had  a  lien  upon  the  estates  to  the  amount 
of^the  purchase-money. 

(i)  See  particularly  the  fiill  report  of  this  case,  1  Cos,  90,  &c.  Upon  the  po&t  oC 
the  vendor's  lien,  see  in  Cator  v.  BoHng^roket  anUoy  308,  dOS.  and  the  notes.  So  atto 
the  pfi^  in  Becket  ▼.  GntUev,  atUea,  355,  35S,  Per  Lord  Eldon  C.  in  Maereih  ▼•  Syrn^ 
'moitt,  15  Ves.  537.  346,  347.,  who  etpressly  refers  to  die  principal  case.  Grant  r, 
iOtb,  2  VeL  &'Beinnes.  306.  Bu^Usv,  Kearney,  1  Scba  &  Leftoy,  138.  and  Btp^He 
Feake^  1  Sbdd.  Rep.  346.  Ttaoi  all  which,  it  appears,  tilie  vendor's  lien  wQI  sMbdit 
iiiUe»  it  hu  been  most  ezpreiily  or  minifestly  waifcid. 

Y  4  Mr.  Aim- 
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1785'.  Mn  Kenyon   (for  the  plaintiffs.)-— The  vendor  not  haybg  racam 

the  money  for  the  purchase,  has  an  equitable  lien  upon  the  estate  ts 
against  the  vendee ;  though  not  against  a  purcnaser  under  faim  witbout 
notice.  Chapman  v.  Tanner  (2)  1  Vem,  267.  [*]  where  the  land  wai 
held  to  stand  charged  as  against  the  assignees  of  a  bankrupt.  Pttt^X' 
Jen  v.  Moore,  3  Atk.  273.  a  lien  for  the  unpaid  residue  of  purchaie- 
money.  Walker  v.  Preswicky  2  Vesey,  622.  where,  though  the  principil 
case  was  of  a  ship,  in  arguing-,  it  was  said  that  in  case  of  a  conveyince 
of  land  that  might  be  resorted  to. —  If  Lord  Hardmcke*s  doctrine  be 
right,  tlie  conclusion  will  be  with  the  assignees,  that  they  will  have  a 
lien  on  the  estate  for  the  remainder  of  the  purchase-money. —  There  is 
no  question  with  the  mortgagees,  but  who  is  entitled  subject  to  their 
claims ;  but,  upon  the  rent-charge  to  Morrice,  there  is  a  question, 
whether  Case  was  not  a  bankrupt.  The  conveyance  was  in  1777,  Csie 
became  bankrupt  in  1778 ;  but  if  the  conveyance  was  fraudulent,  it  wai 
an  act  of  bankruptcy. 

>     Lord  Loughborough.-— I  have  a  decided  remembrance  of  a  caw, 
where  it  was  held  a  Hen  continued  although  a  bond  was  given. 

Mr.  Mansfield  (for  the  defendants.)  —  When  the  vendor  takes  a  pe^ 
sonal  security,  the  lien  does  not  remain,  because  the  vendee  appears  to 
all  the  world  as  owner  of  the  estate.  Where  indeed  no  persooal 
security  is  given,  some  of  the  cases  seem  to  shew  that  there  is  a  lien, 
but  it  is  not  determined  in  Chapman  and  Tanner,  (3)  It  has  been  said, 
in  a  subsequent  case,  the  vendor  had  not  parted  witl^  the  deeds. 
PoUexfen  v.  Moore  (4>)  makes  Lord  Hardwicke  speak  strange  language, 
and  make  as  strange  a  decree.  (4)  In  Bond  v.  Kent,  2  Vem.  *z8I.  it 
was  held,  the  seller  had  no  lien  for  the  sum  for  which  a  note  was  taken. 

[•422  ]      In  f  Fau>el  v.  Heelis(5),  14th  o^l/unc,  1773,  where  the  vendor  [•]had 
given  up  the  deeds,  and  had  taken  bonds,  it  was  held  she  had  no  lien. 
Mr.  i^ran^er  (on.  the  same  side.) — It  is  not  in  the  power  of  the 


[Sb  C.  AmbL 
7S4.  and 
2  Dick.  485.] 


f  Fawel  ▼.  Heelis  (5)  was  as  follows  :  —  Plaintiff  and  her  son  were  joint-tenanti  of 
the  manor  of  Great  Ormside  and  otlicr  lands.     By  lease  and  release,  dated  the 
and  Jyljfy  1768,  between  plaintiff  of  the  first  part,  and  James  Fawel  (the  son)  of 

the  second  part,  plaintiff,  in  consideration  of  1(.<XV.  and  natural  lore  and  Section,  n* 
leased  all  her  moiety  of  the  estate  to  her  eon  in  fee.  Plaintiff  accepted  two  bonds  for 
the  consideration-money,  one  corditioncd  to  pay  800/.  the  other  to  pay  an  annuity  of 
20/.  a  year  to  Josejih  FatveU  for  the  use  of  the  plaintiff  for  her  life.  —  James  Faud,  in 
3770,  being  considerably  indebted,  conveyed  this  estate  to  Thomas  Heelif  and  others  (tbc 
defendants)  in  trust  to  sell,  and  pay  the  money  to  his  creditors.  Plaintiff  received  onhr 
5280/.  in  part  of  her  consideration-money  secured  by  the  bonds.  ^-  The  bill  prayed  against 
the  trustees  tl)at  they  might,  out  of  the  purchase-money,  pay  the  plaintifi  her  comidcr- 
ation-moncy.^  The  defendants  iusi&ted  she  should  only  come  in  viith  the  otiier  creditors, 
for  her  proportional  dividend. 

Lord  Chancellor  took  time  to  consider,  and  gave  judgment,  that  the  Court  could  not 
assist  her  any  more  than  the  vendor  of  goods  to  a  bankrupt ;  and  dismissed  the  biU.  (C) 


been 

Editor's  MS.  note.     And  see  Raithby' 

and  15  Vcs.  343.      rule  6  Ves.  756. 

(3)  See  the  preceding  note  on  this  case.  Lord  Eldon  C,  after  observing  that  it  was  a 
right  decision,  said,  '»  a  vendor  has  a  lien  against  the  estate  in  the  bands  of  a  pur- 
•*  chaser,  unless  securities  have  passed,  wher^  it  is  manifest  the  jtarty  intended  to  act 
"  -up  his'lien*"*  —  In  Justcn  v.  Halscy,  20th  July,  1801.  *To  the  same  effect,  also,  aie 
the  oases  referred  to  by  note  (1)  antca. 

(4)  Vide  15  Ves.  359.  note,  &c. 

(5)  tord  Eldon  C.  says,— «•  The  settled  doctrine,  notwiUistandmg  the  case  of  Fanil 
V,  Heelis,  is,  that  a  lien  shall  prevail,  unless  there  are  drcimistances  of  a  clear  waivar : 
and  that  budi  was  the  setdid  doctrine  at  the  time  of  the  decision  of  the  principal  caae ; 
which  much  sliook  Fauvl  v.  Heelis,     See  15  Ves,  336, 337, 

(6)  Sec  the  report  of  the  judgment.  Ambler,  726.  and  2  Dick.  485,  48«. 
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Court  now  to  vary  the  contract.  If  Mrs.  Clayton  was  now  alive,  and 
filed  her  bin,  the  Court  could  not  relieve  her,  as  she  knew  she  was 
taking  a  personal  security. 

Mr.  Kenyon  (in  reply.) — There  was  a  case  of  this  kind  before  Lord . 
Camden^  from  fVeshnoreland, 

Lord  Loughborough,  —  It  was  PoweH  v.  Brockway,  I  think  it  was 
the  estate  of  the  wi^  who  conveyed  to  the  husband,  and  he  gave  a 
bond.     The  estate  descended  to  the  son,  who  became  a  bankrupt. 

Mr.  Kenyon,  —  In  this  case,  if  a  mortgage  had  been  executed  by 
Case  to  Mrs.  Clayton,  it  would  have  been-  a  lien  :  in  point  of  secresy, 
ihat  would  have  been  just  the  same  as  the  money  being  unpaid.  Here 
the  vendee  desires  to  hold  the  estate,  although  the  money  is  not  paid 
for  it:  can  such  a  doctrine  hold  in  a  court  of  conscience,  or  in  the 
(Bind  of  any  moral  man?  There  are  three  cases  one  way,  that  this  is 
alien. 

Mr.  Scott  (who  had  not  been  heard  before,)  on  the  same  side,  said, 
if  no  money  had  been  paid,  or  security  taken,  the  vendee  would  have 
been  a  trustee  for  the  vendor,  and  there  seems  no  great  difference 
where  a  part  only  is  paid.  In  one  case  there  is  a  great  difference 
between  part  of  the  money  being  paid,  and  the  whole  secured,  that  in 
ft  bill  filed  for  a  discovery,  the  party  cannot  protect  himself  by  a  plea 
of  being  a  purchaser  for  valuable  consideration  from  only  having 
secured  the  money,  but  he  must  actually  have  paid  it. 

The  next  day  Mr.  Madocks  (who  was  counsel  for  Morrice,  who  had 
i  grant  of  a  rent-charge  from  Case)  cited  Tard^e  and  [*]  his  wife 
against  Scrughan  (7)»  8th  December,  1769,  before  Lord  Camden. 

It  stood  over  till  the  26th,  when  Mr.  Mansfield  sX^teA  that  case.  (7). 
Hemtson  and  his  wife  seized  of  a  farm  in  Northumberland,  of  the  value 
of  65l'  per  annum,  being  advanced  in  age  and  desirous  of  advancing 
their  two  daughters,  plaintiff  Elizabeth  and  Mary  (deceased),  proposed 
to  convey  it  to  them,  in  consideration  of  an  annuity  of  201,  per  annum, 
for  the  joint  lives  of  Hexviison  and  his  wife,  and  the  payment  of  Hevoit- 
ion's  debts. —  By  indentures  of  lease  and  release,  Hevoitson  and  his 
m£e,  in  consideration  of  natural  love  and  affection,  and  of  5«.  conveyed 
to  plaintiff  Elizabeth  and  her  sister,  as  joint-tenants,  and  plaintiff  £/2Jra- 
Heth  and  her.  sister,  gave  bond,  in  500/.  penalty,  for  payment  of  the  an- 
laity;  but  Hetvitson  and  his  wife  did  not  deliver  up  the  deeds  until  the 
rendees  had  promised  before    witnesses    to  pay  the  father*s  debts, 

unounting  to  190/. Defendant  married  Mary;  previous  to  her 

narriage  the  annuity  was  regularly  paid,  and  defendant  was  apprized  of 
Jie  bond  before  the  marriage,  and  afler  the  marriage,  paid  one  half- 
year's  annuity,  but  upon  his  wife's  death  (although'  the  moiety  .of  the 

sstate  was  conveyed  to  him  for  life)  he  refused  to  pay  any  further. 

Per  Curiam, it  was  declared  that  the  annuity  of*  20/.  was  part  of 

he  purchase-money,  and  to  be  borne,  in  equal  moieties  by  plaintiff  and 
lefendant,  who  had  an  estate  for  life  in  one  of  the  moieties ;  he  was 
Jierefore  decreed  to  pay  a  moiety  of  the  arrears  of  the  annuity,  and  to 
ceep  down  a  moiety  of  the  gi*owing  payments. 

Lord  Loughborough.  —  In  that  case  the  Court  carried  the  lien  to  a 
consequence  not  necessary  as  between  vendor  and  vendee.  *- The 
laughter,  Scrughan,  was  a  joint-tenant.  They  severed  the  joint- 
enancj.  She  died,  and  the  other  sister  was  her  heir :  the  bond  was  a 
^ood  hen  on  that  sister,  then  the  husband  says,  I  was  bound  only  dur^ 
Dg  the  coverture ;  but  it  was  determined  that  the  vendor  had  an  equita^ 

(7)  See  it  dted  1  Dick«95,  96.,  observed  upon^arguendo  6  Ves.  757.  and  jper  Lord 
5Z^  C.  in  hit  elaborate  judgment  in  Macreth  ▼.  Symmotu,  15  Ves.  546t.   . 
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Ca8E8  Argued  and  Determimq) 

ble  lien,  which  afiected  the  defendant's  estate  for  Hfe.  —  There  coulcl 
not  be  a  stroneer  case  of  a  lien,  because  the  vendor  was  secure. 

[•]  Mr.  Mantfield.  —  The  question,  there,  was  only  between  the 
daughters,  the  vendees. 

I^rd  Loughborough.  —  It  would  have  been  unjust  agamst  the  hmlMid^ 
had  it  not  been  the  case  of  a  lien  \  for  it  was  the  wife's  debt,  for  wfaidi 
he  was  bound  only  during  the  coverture,  and  die  sister  was  her  iepr«- 

sentative. Lord  Camden  stated  the  case  of  Chapman  v.  Taimer^ 

and  said  it  was  decreed  there,  that  the  vendor  had  a  natural  equity,  he 
having  some  of  the  deeds  in  his  hands,  and  the  money  being  unpaid.  (6) 
— — «  PoOexfen  v.  Moore  (9)  is  not  correctly  reported  in  AtkyHs^  but  is 
substance  right;  there  being  in  that  case  purchase-money  unpaid. 
From  a  note  of  Lord  Hardtoicke*%y  I  find  he  says,  **  I  delivered  mj 
'*  opinion,  that  the  remainder  of  the  estate  purchased  was  to  be  liable) 
*'  by  virtue  of  the  equitable  lien."  —  The  case  of  Fawel  v.  HeeUi  re^ 
mains :  (10)  there  Lord  Bathurst  doubted  whether  there  was  such  an 
equitable  lien ;  it  becomes  therefore  of  great  consequence  that  it  sbouM 
be  spoken  to.  —  It  struck  me  always  that  there  was  such  a  liefl,  anddm 
it  was  so  from  the  foundation  of  the  Court.     A  bargain  and  sale  must  bt 
for  tnoney  paid,  otherwise  it  is  in  trust  for  the  bargainor.  —  If  an  esUts 
is  sold,  and  no  part  of  the  money  paid,  the  vendee  is  a  trustee :  Aea^ 
if  part  be  paid>  is  it  not  the  same  as  to  that  which  is  unpaid  ? 

The  cause  was  ordered  to  stand  over  upon  this  pomt,  and,  in  the 
mean  time^  an  issue  directed  to  try  whether  Case  was  a  bankrupt  before 
the  grant  df  the  rent-charge  to  Morrice.  -^—  Upon  the  trial  of  ihe 
issue,  the  jury  found  Case  a  bankrupt  before  the  conveyance  td  Mm^ 
rice^  which  put  an  end  to  that  part  of  the  cause,  and  it  came  on  15th 
Majf4  1784,  before  Lord  Thurhm  on  this  question  of  the  lien,  wto 
the  arguments  offered  by  the  Counsel  on  boUi  sides,  were  little  ibole 
than  a  repetition  of  those  before  the  Lords  Commissioners.  ■  '  T#6 

issues  were  dien  directed,  1st.  whether  the  conveyance  from  Mrs.  Ckf 
ton  to  Case^  was  intended  to  defeat  her  creditors,  within  the  act  sf 
13  .E&.  c.  5.  ——  2d.  Whether  the  conveyance  was  an  'act  of  barit- 
ruptcy,  under  the  stat.  [1]  «7a.  1.  [cA.  15]  the  assignees  of  Mrs.  Ctsjffim 
to  be  plaintiffs  at  law,  and  the  assignees  of  Case  defendants.  The  ciuit 
was  tried,  and  the  jury  found,  Ist.  that  the  conveyance  was  made  is 
otder  to  defeat  the  creditors ;  2d.  that  it  was  not  an  act  of  bankruptty.- 
*  The  cause  came  on  upon  the  equity  reserved,  29th  January f  1785, 
when  Lord  Chancellor  decreed  the  purchase  to  be  set  aside,  and  dfst  it 
should  be  referred*  to  the  Master,  to  take  an  accoimt  of  the  r^nts  add 
profits  received  by  Case  [or  his  assignees,  in  which  the  Master  was  to 
miike  rests  as  he  might  see  occasion],  and  of  the  sums  of  money  wlsdi 
had  been  paid  by  him  [or  his  assignees]  on  account  of  the  purdni^i 
an  allowance  for  which,  [with  interest  at  4  per  cenW]  and  all  Mie^  jait 
allowances  were  to  be  made  to  his  assignees.  (11)  ——  A  riiett  e0nM 


(8)  Mr.  Raithby  states  the  decree  ttmn  Reg.  Lib.  as  followft  c'^—  "  As  ^6  ti* 
of  the  said  defendant  Samuel  Trotman,  (the  vendor)  being  ICOL  dne^opov  basA 
"  before  he  deliver  up  the  writings  in  his  custody,  his  Lordship  decbxed  thut  a  natoisl 
"  equity  did  arise  for  him,  he  having  the  writings  in  his  custody,  and  not  bcq)^  paid  fas 
purchase-money,  and  thereupon  doCh  order  and  dedree  that  the  said  de^^abdanl  5tamitf 
Trotman  be  paid  the  said  lOQf.,  with  intereit  and  coets  at  law,  out  of  Mttad  tanMiK' 
Sitate,  and  that  upon  payment  tttiarMhe  deliver  up  upon  oath  to  the  edimuSllMrtsrtI 
deeds,  &c.**     Vide  Raithby's  Verabn,  1  voL  268.  et  6  Ves.  756, 757. 
9}  See  the  note  to  15  Ves.  339. 
icf)   Vide  note  (5)  antea. 
(11)  The  conveyance  was  set  aside,  —  Iforrtce  to  pay  so  miich  of  the  axis  of  soit  n 
t6!ated  to  it,  and  also  the  costs  of  the  first  is&iie  at  law,  to  be  faxed.    Tlie  assj^eei  IP 
pay  to  the  phuntiflT^  the  cocu  of  the  second  last  issaes  at  Hkw,  to  be  tasM  tfj  die  mrttf* 
K^.Lib. 
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IN  THE  Court  of  CiUNCEar*  4jt5 

arose  as  to  the  costs  at  law,  one  issue  only,  having  been  fo^nd  for  iht  1T84. 

|ilainti&,  but  Lord  ChancdUnr  said,  that  whererer  the  material  issue  is  *^      ,  >,  ^ 

found  for  the  party  who  sets  the  cause  down  for  further  directions  (12)  BLAcmniv 

he  must  hare  the  costs  at  law ;  and  therefore  directed  costs  to  be  agahut 

allowed  to  the  assignees  of  Mrs.  Clai/Um.  ^uosov. 

(IS)  **  The  Lord  Chanceiior  §ttid  no  tuck  thing.  —  ^nd  iee  iu  the  contrary^  Cltftoa  »». 
Orchard,  1  Atk.  609."     IJxdBedadak^  M&  notes. 


Grave  agaimt  The  Earl  of  Salisbury* 

{Reg.  Lib.  1784.  A.  fol.  189.) 

^pHE  late  Earl  oi  Salisbury,  by  will  dated  20l\i  August,  1776,  left  TheTalueofa 
^   legacies  to  several  persons,  suggested  but  not  proved  to  be  his  na-  benefidal  l^«-o 
tural  children  by  a  Mrs.  Grave  ;  and  among  the  rest,  the  sum  of  10,000/.  £|^^  ^  * 
to  James  Cecil  Grave.     The  bill  was  filed  to  establish  the  will,  and  for  j,^]^  not  to  be 
an  account  of  the  personal  estate ;  but  the  defendant's  answer,  stating  « satiifiictiim 
that  the  testator  had,  in  his  life  time,  advanced  several  sums  of  money  pro  tanto  of  • 
to  the  legatees,  and  especially  to  James  Cecil  Chrave,  which  it  was  in-  l«g«fy  *?  *^ 
sisted  ought  to  be  taken  in  satisfaction  pro  tanto  of  their  legacies,  the  ^^JJ^^^  /J) 
Lord  Chancellor  referred  it  to  the  Master  to  enquire  into  the  circum-   ^  -_   j 

Stances  of  such  advancements,  and  to  report  them  to  the  Court.    The  reference  tTth© 
Master  found  that  the  testator  had  fi;ranted  to  James  Cecil  Grave  a  lease  Master  to  en- 
for  ninety-nine  years  of  a  farm  called  Tathalbury-farmy  at  the  rent  of  quire  whether 
40|.  a  year,  which  farm  he  found  had  before  been  let  at  142/.  and  re-  plaintiffiiwerQ 
ported  to  be  worth  to  be  let  at  ISO/.joer  annum.    He  calculated  the  dif-  JJ^*^  ***^" 
terence  between  the  reserved  rent  and  the  real  value,  at  twenty  vears 
purchase,  to  be  2800/.  and  also  found  that  the  testator  had  paid  the 
former  tenant  of  the  premises  1 200/.  for  a  standing  crop,  dead  stocky 
and  farming  utensils,  and  also  400/.  for  repairs,  making  together  the 
sum  of  4400/. 

When  the  cause  came  on  for  further  directions,  the  question  was, 
whether  this  sum  of  4400/.  should  be  considered  as  a  [*]  satisfaction  for  [  *426  3 
so  much  of  the  legacy  oi  10,000/.  Lord  Chancellor  was  of  opinion  that 
it  was  not  to  be  so  considered,  and  ordered  the  legacy  to  be  paid.  — 
Upon  this  the  defendants  applied  for  a  re-hearing,  which  now  coming 
on,  Mr.  Attorney  General,  Mr.  Madocks,  and  Mr.  Scott,  argued  for  the 
defendants,  That  this  was  a  provision  made  by  a  parent  for  a  child,  and 
in  that  case,  the  general  principle  of  the  Court  was,  that  any  sum  of 
money  advanced  was  a  satisfaction  for  so  much  of  the  legacy,  that  the 
case  of  a  putative  father  was  in  this  respect,  the  same  with  the  father  of 
a  legitimate  child;  the  rule  extended  even  to  a  distant  relation,  if  he 
stood  hco parentis.  If  this  had  been  a  purchase,  it  would  have  been  an 
advancement ;  the  gift,  and  the  expence  of  stocking  the  farm,  is  equi- 
valent to  that.  Besides  there  is,  in  this  case,  a  strong  circumstance  to 
ahew Lord  Salisbury^  intention ;  for  with  respect  to  one  of  the  other 
sons,  William  Cecil  Grave,  to  whom  he  had  given  the  living  of  Hatfield, 
he  had  considered  that  circumstance^  and  had  given  him  a  legacy  of 
4000/.  only.  -  -  The  principle  is  fully  laid  down  in  the  cases  of  Jesson  v. 
Jesson,  2  Vern.  255.  Pusey  v.  Desbouverie,  3  Wms.  315.  Hpskins  v. 
HoskinSf  Pre.  Ch.  263.      Hartop  v.  Whitmore^  1  Wms.  681.     Shudal  v. 

(1)  9(ttper  Lord  EUhn  C.  on  this  case  in  Perry  v.  Whitehead,  6  Ves.  547.  The  twe 
profkioDSy  besides,  in  this  case  were  to  totally  different,  that  it  was  impossible  to  bring 
tfad  latter  within  the  rule  of  presomption.  See  per  Lord  Thurlow,  pott,  4S7.  and  a  simi- 
lar point  in  Jeacock  v.  Falkener,  antea,  206.  note  (4)  from  Mr.  Cbx'a  notes. 

JekyU, 
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1785.'         Jdtytt^  2  Atk.  516.    If  there  be  any  doabt,  whether  Lord  SaUdury^ 
stood  in  the  relation  of  father  to  the  legatees,  that  is  proper  matter  oif 
reference  to  the  Master. 
Lord  Chancellor,-^ The  reference  which   has  already:  gone  to  the 
Sausbubt.      Master,  was  sufficiently  large  to  have  admitted  that  circumstance  to  hive 
been  stated :  It  is  not  so,  but  no  exception  has  been  taken  to  the  report 
on  that  account.     It  would  not  be  proper  now  to  make  a  further  refer- 
ence to  the  Master.     It  might  lead  to  the  discovery  of  the  very  circum- 
stance which  Lord  Salidmrt/  wished  to  conceal.     If  new  references 
were  to  take  place  whenever  parties  wished  to  bring  forward  fresh  facti, 
it  would  lead  to  inconvenience,  and  would  be  doing,  upon  a  re-hearing, 
what  would  be  the  proper  subject  of  a  bill  of  review,  where  the  parties 
must  swear  the  fact  was  not  in  their  knowledge  at  the  filing  of  the 
former  bill.     As  to  the  merits,  —  all  these  cases  have  been  treated  v 
falling  within  the  range  of  those  decisions  that  where  a  person  indebted 

fives  a  legacy,  it  shsul  be  considered  as  being  a  payment  of  the  debt 
am  sorry  the  courts  have  taken  it  up  on  that  idea,  for  when  parenti 
are  making  provisions  for  children,  they  certainly  do  not  consider  it  in 
[  *427  J  that  [♦]  light,  no  law  obliges  them  to  make  the  provision  in  the  extent 
,  they  do.  —  The  principle  has  been  supposed  to  be  founded  in  the  ciffl 
law,  I  wish  the  cases  in  that  law  had  been,  originally,  looked  into  with 
more  accuracy.  I  qucstibn  whether  it  is  there  taken  up  on  the  idea 
of  a  debt,  or  is  not  rather  considered  as  a  presumption  repellable  bj 
evidence.  —  The  Court  has  however  certainly  presumed  against  double 
portions,  and  although  it  has  encouraged  that  conjecture,  with  a  degree 
of  sharpness  I  cannot  quite  reconcile  myself  to,  wherever  a  provuion 
is  made  directly,  or  as  a  portion  by  a  parent  or  person  hco  parentis^  I 
will  not  displace  the  rule  (2)  laid  down  by  wiser  men,  that  it  shall  bet 
satisfaction ;  however  reluctant  I  may  be  to  follow  it :  but  I  shall  expect 
the  case  to  be  brought  up  to  that  point.  In  the  present  case,  it  would 
be  presuming  that  Lord  Salisbury  had  the  idea  of^a  portion  in  his  mind, 
when  he  M'as  giving  a  thing  not  ejusdem  generts.f 

Decree  affirmed. (8) 

f  The  question  of  satisfaction  has  been  several  times  since  before  the  Court;  esjptaaSj 
in  the  cases  of  Poioel  ▼.  Cleaver,  post.  v.  2.  p.  499.  and  Bickman  t.  Morgan,  past,  v*  2. 
p.  394. 


(2)  This  amounts  to  absolute  demonstration  that  Lord  Thurlou*  could  not,  so  shortly 
before,  have  denied  the  existence  of  such  a  rule  as  Mr.  Brown  Tepresents  him  to  hare 
done  in  Warren  t.  Warren,  anlea,  308.     Sec  note  (1)  to  that  case,  anteo,  305. 

(3)  And. the  deposit  paid  to  the  plaintiff.     R.  L 
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WiLSOM  BradCdJvll,  Executor  of  the  late  Wilson  Bradyll,  Esq.  in  Court,  Eatt, 

Plaintiff.    1783.  before 

ijoras  L/Ofnuus- 

John  Ball,   (a   Bankrupt)   and,  Richard  Jones,   Assignees  of  J^^nnd'fia- 
Bradbury,    (a   Bankrupt)    and    Thomas    Heathfield    and  ^Aom,  also  TVm. 
.Matthew  JsprERiEs,    Assiffnees  of  John  Ball.  1783,  beforeaii 

Defendants,  ^i^^^* 

39th  Jan.  1785> 

(Reg.  Lib.  1784.  A.  fol.  173.  b.)  before  Loid 

Thurlou). 

T^RADBURY  owing  a  year  and  a  quarter's  rent  to  the  plaintifTs  tea-   Goods  taken  in 
tator,  at  Midsummer,  1780;  he,  on  the  28th  o^  June  in  that  year,   ^?^f".2i*^ 
caused  a  distress  to  be  made  on  his  goods  for  the  same,  and  the  costs.   Se  (StSnOT 
Bradbury  replevied  the  goods,  and  entered  into  a  replevin  bond  to  the   has'no  lien  on 
sherrflP,  with  two  sureties  who  have  since  become  bankrupts.     The  cause   the  soods,  but 
in  replevin  was  removed  into  the  Common  Pleas,  but  before  any  pro-   ia  Im  to  hit  re- 
ceedmgs  were  had,  Bradburj/  became  a  bankrupt,  and  the  defendants   "*®^y  ^'Ij^^j 
J&nes  and  Ball  were  chosen  assignees,  and  possessed  themselves. of  the   ''^^^^""-bond. 
effects  of  Bradbury y^  (and  among  them  of  the  goods  so  distrained)  and 
sold  them.     After  the  bankruptcy,  the  plaintiff  [♦]  obtained  judgment       [  H28  ] 
in  the  cause  in  replevin,  and  sued  out  a  writ  de  retorno  habendo,  and 
filed  this  bill,  insisting  that  he  has  an  equitable  lien  upon  the  goods  taken 
in  distress,  for  a  return  of  the  goods  or  payment  of  the  value  of  them  by 
the  assignees 

*  Mr.  Kenj/on  and  Mr.  Lloyd  ( for  the  plaintiff)  contended,  that  he  had 
a  right  to  fallow  the  goods.  —  That,  by  the  distress,  he  had  obtained  a 
Ken  upon  the  gdods ;  and  that  it  was  a  clear  rule  in  equity,  that  where  a 
Hen  is  once  obtained,  it  will  continue  against  the  party  ana  all  volunteers 
claiming  under  him.  —  The  assignees  cannot  be  in  a  better  situation 

than  the  bankrupt  himself. If  this  was  not  so,  the  taking  the  bond, 

which  is  an  auxiliary  security,  would  take  away  the  primary  one,  and 
that  too  by  an  act  of  law,  and  it  would  be  easy  for  tenants  to  cheat  their 
landlords  by  replevying  the  goods  and  giving  bad  sureties.  The  differ- 
ent rule  under  bankruptcy,  and  An  case  of  executions,  is  well  known : 
under  the  8th  of  Anne  the  landlord  can  only  have  one  year's  rent ;  but 
under  a  bankruptcy  he  may  take  the  wliole  rent  due.  —  The  retorno  ha- 
hendo  not  issuing  till  after  the  bankruptcy,  is  material  in  equity ;  for  (he 
first  lien  is  carried  through  the  whole  transaction. 

Mr.  Madocks  (for  Heathfield  and  Jefferys^  assignees  of  BaU^  who  had 
become  bankrupt.)  —  It  is  not  necessary  to  come  into  a  court  of  equity 
for  relief  in  this  case.  Upon  the  retorno  habendo  issuing,  if  the  return 
was  that  the  goods  were  eloigned,  a  mthemam  went  at  law  against  other 
goods  of  the  tenant.  If  he  had  no  other  goods,  a  scire  Jacias  went 
ai^ainst  the  sheriff.  —  The  act  of  the  1 1  Geo.  2.  enables  the  sheriff  to 
fauce  a  bond  with  sureties,  which  he  may  assign  to  the  landlord,  that  he 
may  sue  the  sureties ;  so  that  the  reme^  is  complete,  without  the  inter- 
ference of  a  Court  of  equity. Mr.  Lloyd  says,  there  is  a  lien,  —  if 

so,  it  must  be  an  equitable  hen.  —  There  is  no  authority  which  says  that 
he  has  a  lien  here,  having  none  at  law.  The  landlord  distrains  the 
tenant's  goods,  they  are  dehvered,  in  due  course  of  law,  out  of  his  hands 
on  the  security  of  the  sureties  and  of  the  sheriff. — There  is  no  necessity 
for  a  Ken. 

'  Mr.  Arden  (for  Jones^  the  other  assignee.) — This  is  a  case  which 
must  have  happened  pvet' and  over  again,  but  it  is  the  first  time  it 

-  *  has 
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nd&»        t*]^^  ^^^  brought  before  the  Court. The  qaestioD  is,  wliedier 

*j  ^^ii-*      Uie  landlord  cannot  recover  the  goods  from  the  assignee  of  the  distrainee. 

Bkaotll       —  Trover  never  has  been  brought.  —  Mr.  Kenyan  must  contend,  diat 

ogn^        he  night  have  brought  trover  against  the  assignee ;  but  if  the  assignee 

^^'^         has  sold  them,  the  lien  is  gone. At  common  law  the  distnunor 

[  ^429  3      could  not  sell  the  distress,  but  the  statute  has  converted  distrcases  bto 

executions. If  the  sheriff  upon  the  retomo  hahendo^  retuma  abagott, 

the  party  has  his  remedy;  1st.  against  the  sureties;  2dly.  acwMtthe 
general  goods  of  the  tenant;  but  by  the  bankruptcy,  the  remeoy  tttinit 

the  general  goods  is  gone. It  is  allowed,  that  if  Bradbury  had  sold 

them,  an  action  could  not  be  brought  against  the  purchasor ;  could  aa 
action  for  money  had  and  received  Ke  in  that  case  against  BraMayf 
—  The  auxiliary  remedy  is  substituted.  There  is  no  rule,  that  where 
there  is  a  substitution,  that  instead  of  which  it  is  substituted  shadd 
remam  liable. 

Mr.  HoUUt  (on  the  same  side.) — Before  the  statute  of  WatwikuUr^i* 
the  tenant  had  a  right,  upon  the  distress  made,  to  replevy  the  goods,  md 
the  landlord  had  no  security ;  he  had  only  the  writ  of  fttomo  kaimdoi 

and  if  the  goods  were  sold,  he  could  do  no  more. The  statute  of 

Westminster^  2.  gave  pledges,  the  consequence  of  which  was,  that  if  the 
plaintiff  got  judgment  for  a  retomo  habendo,  and  the  goods  had  been  sdd^ 
the  sheriff  returned  them  ehngata,  then  the  lancR^rd  was  intitled  lo  s 
capias  in  xoithemam ;  but  if  the  distrainee  had  no  goods,  or  the  dis- 
trainor did  not  chuse  this  remedy,  he  had  a  scire /ados  against  die 
pledges.    If  the  sheriff  made  his  return  sdrefeci^  the  landlord  had  Ui 
action  for  the  value  of  the  goods.    If  the  pledges  had  no  f;oods,  the 
landlord  had  his  action  against  the  sheriff  himseff  for  taking  inBuffidcPt 
pledges;  but  if  the  goods  were  eloigned^  and  became  the  properq^ of 
ano^er  person,  he  could  not  follow  them.-r-The  statute  17  Car.i. e»7* 
gave  a  new  remedy ;  that  where  the  plaintiff  in  replevin  became  nausA, 
Cfc  tiiere  was  a  nort^rosst  or  judgment  on  demurrer  for  the  landloid*  it 
was  to  go  to  a  jury  to  assess  the  value,  for  which  the  landlord  nu^ 

have  execution  against  the  tenant. But  in  this  case  the  landhvd 

has  sued  out  the  retomo  habendo.  — —  The  statute  !2  W«  Se  M.  sess.  1. 

c.  5.  gave  a  sale  of  the  distress. Before  that  statute  the  goods  most 

have  remained  in  the  sheriff's  hands.  —  By  that  act,  at  the  end  of  five 
[  HSO]       f  *]  days  the  distress  may  be  sold,  but  the  purchasor  would  be  in  by  the 

tenant. The  statute  11  Geo.  2.  c.  19.  gave  the  additional  reneaji^of 

the  replevin  bond,  which  the  landlord  may  sue,  or  may  have  his  actum 
against  the  sheriff.  —  In  all  this  course,  the  landlord  had  no  title  to  the 
goods,  he  had  only  a  right  to  call  upon  the  sheriff'  to  take  them  into  his 
possession.—  The  writ  carries  the  idea  of  the  right  of  the  tenant  to  sell 
the  goods,  the  landlord  has  no  interest  or  property  in  them,  he  cannot 
prevent  the  replevin.  King  v.  Cotton,  Parker,  112.  the  five  days  had 
elapsed,  but  the  goods  were  not  sold ;  an  extent  issued  from  the  Crown 
tested  afler  the  writ  was  out :  The  result  of  that  case  was,  the  extent 
prevailed  against  the  distress,  because  the  goods,  not  being  sold,  were 
still  the  property  of  the  tenant ;  it  would  have  been  the  same  in  case  an 

execution  had  come,  prior  to  the  sale  of  the  distress. Here  the 

landlord  has  taken  the  return  that  the  goods  are  eloigned,  and  they  are 
eloigned  by  the  act  of  law.  —  What  the  plaintifi  aim  at  here,  wouid  pat 
them  in  a  better  situation  than  the  crown.— -^ If  the  extent  had  been 
tested  the  day  after  the  assignment,  the  Crown  could  not  have  toadied 
these  goods.    The  bargain  and  sale  by  the  Commissioners,  took  awi^  all 

the  ri^t  of  the  landlord. The  assignees  themselves  sold  the  jioik 

before  the  landlord  was  entitled  to  the  retomo  ^oifiMb.--— >11mb, 
if  Bradbury  himself  had  sold  Uie  goods  after  the  replem,  the  reaqk  mutf 

have  been  the  same,  —  his  other  goods  would  have  beeit  liable,  and  K 

he 
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he  had  none,  the  pledges  would. In  many  ca^es  the  aasignees  are  in        i785i 

a  better  aituatioo  than  the  bankrupt.  —-—In  ihei.  case  of  bankruptcy,  if 
the  landlord  does  not  distrain  whilst  the  goods  are  upon  the  premises,  he 
nnst  come  in  as  a  creditor.  —  As  to  his  prior  and  auxiliary  security :  — 
it  is  merely  the  hardship  of  the  case:  a  man  taking  what  he  thinks 
a  better  security,  frequently  gets  a  worse.  If  the  obligee  in  a  bond  sues 
the  obligor,  and  obtams  jwlgment,  the  obligor  dies  intestate ;  the  obligee 
has  lost  the  benefit  of  his  bond,  and  must  take  only  half  the  land 
by  d^k.  -rr  The  replevin  bond  was  not  forfeited  before  the  bankruptcy, 
so  that  Bradbury  is  not  discharged :  he  and  the  sureties  may  be  sued ; 
for,  till  the  return  awarded,  there  was  no  forfeiture  of  the  bond ;  and  the 
landlord  still  has  his  remedy  against  the  sheriff  by  scire  Jadai^  or 
\fj  action,  for  taking  insufficient  sureties.  ■  The  gentlemen  on  the 

other  side  have  not  cited  a  single  case  to  shew  that  the  landlord  has  a 
lien,  [*]  nor  any  thing  even  analogous  to  it,  —  only  a  mere  ipse  dixit ^      [  *^431  J 

that  he  had  a  lien. Upon  the  whole,  the  landlord  is  not  entitled  to 

any  relief  in  a  court  of  equity. 

Mr.  Kenton  (in  reply.) — The  gentlemen  on  the  other  side  pro- 
ducing no  precedent,  there  is  no  great  need  for  a  precedent  on  ours. 
By  the  writ,  the  landlord  is  to  be  put  in  perfect  security.  —  All  the 
remedies  are  accumulative  for  his  benefit.  If  the  course  of  the  law 
will  give  a  remedy,  Mr.  Madocks  says  he  cannot  come  here ;  but  this 
is  the  .case  where  the  tenant  is  a  bankrupt  and  has  no  goods,  the  pledges 
are  also  insolvent,  and  the  sheriff  is  not  liable  for  takinff  insufficient 
pledges,  because,  when  taken,  they  were  solvent.  The  judgment  of 
the  Court  is,  that  the  sheriff  cause  the  goods  distrained  to  be  restored 
isf  specie.  The  only  argument  which  is  made  use  of  arises  froqi  the 
^me  of  the  King  v.  Cation,  Your  Lordships  will  consider  that  was 
hatweea.  the  Kin^  and  die  subject.  The  King  has  a  right,  in  |Nref^eiice 
to  the  subject  distraining;  but  in  the  case  of  goods  distrained,  they 
$aal4  apt  be  taken  under  an  execution.  Here  we  are  contending  on 
(Ae  same  ground  as  if  it  were  with  the  tenant  himself.  If  the  goods 
iseiiMuned  in  specie,  they  must  be  returned ;  if  not,  the  mpney  fbr 
which  they  sold,  must  be  paid  over.— -The  assignees  are  liable  to  all 
^e  equity  to  which  the  bankrupt  would  be  liable*  The  nyoney  is  a 
deposit  in  their  hands  for  the  person  who  would  have  had  a  right  to 
the  goods,  if  they  continued  in  specie.  As  to  the  goods  being  eloigned 
by  act  (rf* law,  the  law  stands  indiffisrent  between  the  parties.— I  do  not 
find,  myself  bound  to  contradict  the  King  v.  Cotton :  that  case  went  on 
the  prerogative  process. 

N^sx^  day,  l«ord  Commisaioner  Ashhurst  ordered  the  case  to  be  spoken 
to  again  wnen  the  Court  was  full,  and  particularly,  whether  after  the 
re^mo  habendo^  and  the  ffoods  returned,  they  could  be  sold  under  the 
atatute ;  at  commpn  law  (he  said)  the  sheriff  could  only  keep,  not  sell 
them.  A  distrainor  has  no  property  in  the  goods,  they  are  only  in  the 
custody  of  the  law  for  his  security. 

[^]  This  cause  came  on  again  in  Trinity  term,  before  all  the  Lords      [  #432  ] 
Ommisaioners,  according  to  order. 

Mr.  Kenuon  (for  the  plaintiff.) — The  goods  have  gotten  into  other 
harida  by  t£e  replevin,  but  are  subject  to  Mr.  Bradyus  right.  If  they 
bsid  reinained  in  the  hands  of  the  bankrupt,  they  would  have  been  sujb^ 
j<c$t  totbevftomo  habendof  —  and,  being  in  the  hands  of  the  assignees, 
,tib^  are  clothed  with  the  same  equity  as  before,  and  the  aioney  pro^ 
,diticed  by  the  sale  is  subject  to  the.  plaintiff's  claim.  A  questloii  was 
thrown  out  as  to  the  njg;ht  of  the  parties  after  the  retomo  Membt  and 
•^Jbathec  the  sheriff  coidd  sell.  Ajb  the  law  which  gave  the  return  is  a 
remedial  law,  the  fair  exposition  is»  that  when  there  is  jud^n^nt  fer  a 

.  return 
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1785«         t'eturn,  it  shall  be  considered  as  subject  to  all  the  rights  which  operated 
before,  and  must  stand  in  the  same  situation  as  befoFe  the  replevin. 

Mr.  Madocks  and  Mr.  Arden  (for  the  defendants)  contended,  that  the 
plaintifPs  Hen  only  continued  till  the  goods  were  delivered  by  the 
replevin;  and  the  statute  only  giving  a  sale  if  the  goods  are  not 
replevied,  the  sheriff  cannot  sell  in  any  other  case:  —  that  upon 
eloneata  returned,  the  statute  gave  a  remedy  against  the  other  effects 
of  tne  tenant,  and  hat,  notwithstanding  the  acts  were  remedial,  and 
favourable  to  landlords,  tliey  did  not  vary  the  nature  of  his  proper^* 
The  KifiE.v,  Cottony  they  observed,  proceeded  on  other  grouuds,  than 
merely  that  of  prerogative.  There  being  in  this  case,  no  contract, 
there  could  be  no )  qui  table  lien  arising  from  contract ;  and  the  legal 
lien  being  gone  by  the  replevin,  the  plaintifis  had  no  lien  on  the  goods, 
but  must  seek  the  other  remedies. 

Lord  Loughborough,  Lord  Commissioner.  —  This  is  an  application  to 
a  court  of  equity,  on  the  ground  of  a  lien  upon  these  goods  in  the 
hands  of  the  assignees.  The  difficulty  of  deciding  this  case  is  en- 
creased  by  that  of  the  King  v.  Cotton.  When  the  goods  are  replevied, 
they  are  delivered  over  to  abide  the  event  of  the  suit.  If  they  came 
aflerwards  into  the  hands  of  persons  in  privity  with  the  tenant,  they 
would  be  liable  upon  the  return,  &c.  if  sold,  an  action  for  money  had 
[  *4S3  ]  and  received.  [*]  would  lie  for  the  money.  If  this  were  not  the  case, 
the  law  would  be  very  defective :  —  but  the  persons  who  had  received 
money  for  them,  would  certainly  be  liable  in  an  action  for  money  had  and 
received. —  If  the  assignees  are  liable  in  equity,  the  value  being  setlicdi 
they  must  be  so  at  law,  the  eround  will  be  the  same  to  recover  there. 

Therefore  ordered  the  bill  to  be  retained,  and  an  action  to  be  broi^k 
for  money  had  and  received  to  plaintiff's  use,  against  the  assignees,  the 
defendants  to  admit  that  they  sold  the  goods  taken  in  distress  to- an 
amount  exceeding  the  rent. 

An  action  was  accordingly  brought  by  the  plaintiff  against  Janes  ^ 
orinnal  assignee  of  BradlnirVf  and  Heathfield  and  Jeffmek  the  assignees^ 
of  nail,  the  other  assignee  of  Bradbury,  and  tried  the  ensuing  aittingi  in 
the  King's  Bench,- when  a  verdict  was  found  for  the  plaintiff,  subject  to  a 
case  reserved  for  the  opinion  of  the  Court.  —  The  case  was  argued  in 
Trinity  term,  when,  the  reporter  is  informed.  Lord  Mansfidd,  Mr.  Jufi« 
tice  WiUes,  and  Mr.  Justice  Buller,  threw  out  an  opinion  against  the 
plaintiff's  claim ;  but  Mr.  Justice  Ashhurst  seeming  doubtful,  Mr.  Justice 
Buller  said  that  there  must  be  a  nonsuit,  as  the  action  was  brought 
against  the  parties  jointly,  who  had  not  received  at  the  same  time.  A 
nonsuit  was  accordingly  entered. —  Upon  an  attachment  being  taken  out 
for  the  costs  of  the  nonsuit,  the  plaintiff  petitioned  the  Lord  Chancdlor, 
that  the  defendants  might  be  restrained  from  calling  upon  him  for  them, 
the  action  having  been  brought  under  the  authority,  and  by  direction  of 
this  Court.  Lord  Chancellor  ordered  the  money  to  be  brought  into 
court,  to  abide  the  event  of  the  cause.  —  Another  action  was  brought, 
and  being  tried  at  the  sittings  aflcr  Trinity  term,  a  verdict  for  the  plain- 
tiff was  again  found,  subject  to  a  case  reserved  for  the  opinion  of  the 
Court.  That  case  was  argued  last  term,  and  the  Court  of  iCing's  Bench 
were  unanimously  qf  opinion,  that  the  plaintiff  had  no  lien  upon  the 
goods,  and  ordered  another  nonsuit.  ' 

The  cause  came  on  now,  ^9|fh  January,  on  the  equity  reserved.  The 
counsel  for  the  plaintiff  made  a  dight  ^plication  to  have  it  re-heard; 
bat  this  not  being  insisted  upon»  ihe  bill  was  ordered  to  be  dismissed; 
which  drew  on  a  question  as  to  costs,  'particularly  the  costs  of  the  noo* 
[  *4>34  ]  suit,  which  were  at  length  ordered  to  be  [«*]  paid  out  of  the  money  paid 
into  court  fbr  the  purpose.     So  that  finally,  the  bill  was 

Dismissed  with  costs  at  law ;  but  without  costs  in  equity* 
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In  the  Matter  of  Hassekclever,  a  Bankrupt 

LPERS  had  been  delivered  out  several  years  ago,  for  the  purpose  Sequestratioii' 

of  being  examined ;  and  some  time  since  an  order  had  been  ob-  *****  g»nted  for 

id  that  they  should  be  restored.    Application  had  been  made  for  ^^J^^g. 

return  and  refused.    The  order  had  been  served  personally,  but  no  Sg^wder.  " 
of  execution  of  the  order  had  been  served  or  sued  out. -^  Mr. 
i  moved  the  last  day  of  the  term,  for  a  sequestration  nUi,  and  the 

was  granted  as  of  course. 

< 

^^^  Before  Lords 

Comminionen 

Cator  against  Burke,  and  otliers.    £9  March  J]  MiM^^a^d 

Jffotham,  27th 
'  (Reg.  Lib.  1784.  A.  fol.  211.)  June,  1785. 

Before  Lord 

2PENDANTS  Edmund  md. Richard  Burke,  had  entered  into  a  Lu!^*linn 
bond  of  500^.  to  the  other  defendant  Hargrove,  for  securing  250/.  ffaii,  9th 
i  5th  September,  1777»  (together  with  other  bonds,  amounting  to  March,  1785. 
I.)  and  nad  taken  from  him  a  counter-bond,  for  securmg  the  said  ^  entered  into 
of  105CW.    Aftersvards  the  defendant  Hargrave  borrowed  of  the  bonds  to  i7.  and 
tiff  Cator,  100/. -on  his  own  promissory  note,  and  deposited  de«  took  a  counter- 
iDt  Burke' A  bond  with  plaintiff,  as  a  security.    The  lOu.  not  being  bo°(i«    ff'  de- 

the  plaintiff  filed  this  bill,  praying  the  defendante  Burkes  might  P^*^f  *'  *^"^ 
:o  the  plaintiff,  what  should  be  found  due  on  account  of  the  100/.  ^S'  %^^' 
merest,  out  of  the  money  secured  by  their  bond.    The  bond  ap-  filed  by  c. 
id  to  be  ^iven  for  the  purpose  of  satisfying  creditors  of  William  against  B.  and 
te,  a  relation  of  the  defendiants  Burkes,  between  whom  and  Har-  ^*  that  B.  ^ 
f,  there  was  matter  of  account,  on  which   William  Burke  was  «%*»*  wjim 
n ;  and  that  there  was  also  a  matter  of  account  outstanding  between  ^^^  ^^^      ' 
und  Burke,  and  the  defendant  Hargrave.  missed. 

T.  Madocks  and  Mr.  HoUist,  for  the  phuntiff,  argued  (upon  Lord 
Ikborough^s  expressing  a  doubt  what  remedy  the  plaintiff  could 
in  equity,)  That  the  relief  was  by  preventing  the  [•]  defendants  [  ♦4S5  J 
ts  from  setting  up  the  counter-bond,  as  a  defence  against  any 
n  which  might  be  brought  against  them  at  law,  in  the  name  of 
rrave.  That  the  bond  here,  being  lent  for  the  purpose  of  raising 
y,  and  a  counter-bond  taken,  was  a  fraud,  and  the  holder  of  the 

ought  to  be  protected  against  the  counter-bond  so  taken  being 
as  a  defence. 

'•  HdUist  cited  the  case  of  Lord  Shelburne  v.  Tiemey  \,  in  the  Ex- 
chequer, 

16  plidntiir  12th  May,  1769,  executed  to  LaughUn  Madean,  three  bonds  for  5O0OI* 
ijable  with  interest  three  months  after  date  ;  Maclean  assigned  thate  to  the  Pan" 
at  Pom,  and  they  to  defendant  Tierney,  In  Hilary  Term,  1771,  he  brought  his 
against  plaintiff,  in  the  name  of  Madean,  In  Eattgr  following  phantiff  filed  hia 
iinst  Tirney,  Maclean,  and  the  PanchawU,  for  an  injunction  to  stay  the  proceed- 
a  the  action,  and  therein  stated*  that  the  bonds  were  executed  by  plaintiff^  &» 
nodation  boadb,  to  enable  Madean  to  laise  moMy  fcr  himself,  and  thai  counter-. 
of  indemnity  were  executed  by  Maclean  to  the  plaintiff.  That  Maclean  had 
d  them  without  connderation  to  the  Panfhamfh,  and  they  to  Tiemey,  who  now 
t  law,  pretending  that  money  was  pa^ftir  the  bonds,  or  tiiat  they  were  taken  in 
at  of  debts ;  whereas  the  bill  chaiged,  if  there  were  any  such  debts,  that  Uiey  were 
Uegal  stock -jobbing  transactions  —  that  the  assignments  were  antedated  with  a 
l4Bnt  view,  they  liaving  been  made  after  the  Panchaudt  failed,  and  therefore  invalid. 
injunction  was  obtained,  and  in  Afoy,  1772,  Tiemey  put  in  his  answer,  admitting 
L.  I.  Z  *♦ 
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chequer,  where,  in  the  action  at  law,  Lord  Shdbume  plesded  the  coun- 
ter-bond, and  the  plaintiff  filed  a  bill  to  restrain  him  nom  setting  it  up: 
Lord  Shelbume  submitted. 

Lord  Lotighbofough.  *—  Then  the  CoUrt  did  not  flecree  that  he  should 
not  set  up  the  counter-bond. 

Mr.  Kenyan,  (for  defendants  Burkes)* — Whoever  takei  a  securily, 
which,  at  law,  is  unassignable,  must  take  it  subject  to  every  defience 
which  can  be  made  against  it. 

Mr.  Arden,  (for  defendant  Hargraw.)*^  Itie  Question  for  ^roor  Lonlf 
ships  to  decide  is,  whether  the  tidder  of  the  iMMidt  using  it  with  the 
consent  of  the  obligor,  the  obligor  can  contend  at  [*]  law,  t#  siet  off 
against  it>  as  an  unassignable  security.  — :  An  unasaignidjle  security  M 
law,  if  assigned  by  the  consent  of  the  obligor  will  be  held,  in  equity, 
to  be  the  same  as  an  assignable  security. 

Lord  Loughborough. —  Suppose  the  bond  had  been  paid  off,  but  had 
continued  in  Cators  hands,  tne  argument  will  go  to  this,  that  Bwh 
could  not  set  off  the  payment,  untess  indorsed  upon  the  bond.    It  is 
turning  an  unassignable  wto  an  assignable  security.    It  is  a  veiy  differ- 
ent case  from  a  bond  given  to  be  deposited  with  Cator,    The  whole 
auestioi)  is  between  the  co-defendants.    The  bond  can  never  be  coBfr 
ered  in  any  other  light,  than  as  an  un^issignable  securi^ ;  io  oonsidflr  it 
otherwise,  would  bntg  all  the  causes  on  bonds  in  WedmbuterMk  into 
this  Court.    The  plaintiff  has  mistaken  both  the  law  and  equity;  tot 
first,  he  has  supposed  that  the  holder  of  a  bond  might,  where  tfam 
was  no  discovery  to  be  made,  come  hither,  and  have  a  dififereot  rdief 
from  what  he  could  have  at  law ;  and  secondly,  that  if  there  was  fiaud 
in  giving  the  counter-bond,  it  could  not  be  made  use  of  at  law.    When 
this  bill  is  dismissed  with  costs,  you  may  bring  your  action  in  the  ncme 
of  Hargrove.    If  this  bill  would  lie  by  the  simple  act  of  assigning  the 
bond,  a  suit  in  equity  might  be  brought  on  every  bond  that  is  giveo. 

Ordered  the  bill  to  be  dismissed  with  colli. 
Mr.  HoUiit  prayed  that  the  bond,  assignment,  and  other  evidence^ 
might  be  entered  as  read. 

Lord  Loughboroueh.  —  If  you  had  brought  your  bill  on  a  bond,  and 
there  had  been  no  demurrer,  the  bill  must  nevertheless  have  been  db* 
missed.  I  see  no  reason  therefore  for  the  evidence  being  entered  ai 
read.  ■  But  Mr.  HoUist  pressing  the  matter,  that  in  case  of  an  ap- 

peal, no  evidence  could  be  read  above,  which  was  not  read  here,  and 
desiring  that  the  evidence  might  either  be  entered  as  read,  or  the  re- 
quest, and  refusal  by  the  Court  be  taken  notice  of.  It  was  entered  tf 
read.  ■  It  came  on  now  before  Lord  Thurlotv,  upon  a  re-hearii^ 

when  his  Lordship  was  of  opinion  tliat  a  special  purpose  appearing  for 
the  bond  to  HargravCy  and  that  it  was  not  to  give  a  general  credit,  the 
plaintiff  was  not  entitled  to  the  remedy  prayed,  and  therefore  affirmed 
the  Lord  Commissioner's  order  of  dismission. 


the  bonds  and  counter  .bonds  and  the  a<»Jgninent  to  the  Pancktmdst  but  denying  Mil 
knowledge  of  the  consideration,  admitting  aLso  the  assignment  to  himself,  and  iiaa% 
it  to  be  in  consideration  of  a  debt  due  to  him  fVom  the  Panchavdsi  and  that  they  «ae 
delivered  to  him  previous  to  dieir  failure,  though  fbtinally  assigned  afterwards:  denjiil 
the  stock -jobbing  transactions,  and  giving  a  schedule  of  the  account  betwcenObe  /^ 
chauds  and  himself.  The  Panchauds  also  piit  in  their  answers,  agreeing  in  the  frcft 
with  that  of  Tiemey,  and  stating  the  assignment  from  MacUan  to  them  to  be  for  s  fiir 
debt  On  the  26th  of  May^  defendant  Ticmey  obtained  an  order  to  diasolve  the  mj>s^ 
tioQ  upon  the  comuig  in  of  the  answers,  umess  cause ;  and  exceptions  hsviof  hi9 
taken  to  the  answer,  and  ovcr-ndcd,  tiic  ii\iunction  SSdjimCf  1772,  was  disMilved  oo  A( 
inants. 
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[•]  Hux[8]tep  against  Brooman.     [9th  March.']  r  */o.r^ 

L  •*87' J 
(Reg.  Lib.  ITS^.  A.  fol.  305«)  Xuico^'f /im 

npHIS  was  a  bill  for  an  account  of  the  real  and  personal  estate  of  the   Derise  of  •*  all 
*    testator,  under  a  most  singular  will.    "  Feversham,  November^  nSS,  iMaworth," 
•*  This  being  nay  last  will  aiiq  testament,  I  give  and  bequeath  to  Mary^  "^blto!!?!) 
"  daughter  of  mary  Huxtep^  and  likewise  to  the  son  and  daughter  of  ^      ^ 
*'  Sttsan  Toplet/y  an  the  overplus  of  my  money ;  and  likewise  beg  of  my. 
**  executor,  that  he  will  pay  into  the  hands  to  the  above  children's 
*^  friends,  all  the  money  tnat  is  due  to  me  on  settling  my  father's  ac- 
**  count  —  Friday  — J  give  and  bequeath  to  them  aul  am  worih,  ex- 
*'  cept  2W.  which  I  give  to  my  executor  Mr.  Thomas  Brooman  :  signed. 
**  Edward  Brooman,  Witness  William  Dean,  Elizabeth  Roots,  (and  un- 
**  derneath,  about  the  middle  of  the  paper,)  Sarah   CoslonJ*  —  The 
word  worth,  was  nearly  obliterated,  and  the  whole  will,  bore  manifest 
proof  of  the  testator's  being  very  illiterate.  —  The  testator  was  entitled 
to  a  share,  with  his  brothers,  in  a  gavel-kind  estate,  which  had  lately 
descended  by  the  death  of  his  father ;  and  the  only  question  was^ 
^  whether  this  will  passed  the  real  estate. 

Mr.' Man^eld  (for  the  plaintiff,)  barely  said,  all  he  is  worth,  must  pass 
the  real  as  well  as  personal  estate. 

Mr.  Madocks  and  Mr.  Harveu,  (for  the  defendants),  insisted  that  here 
being  no  expression,  in  the  will,  which  pointed  at  the  real  estate,  only 
the  personalty  could  pass ;  no  determmed  case  has  come  up  to  the 
present.  They  are  mostly  accompanied  with  the  circumstance  of  there 
being  introductory  words  in  the  will,  which  shew  that  the  testator  in- 
tended to  dispose  of  his  whole  property.  —  In  Bowman  v.  Milbank, 
1  Eq.  Ca.  Abr.  208.  Ail  to  my  mother,  was  held  not  to  pass  lands. 
[1  Lev.  130..  S.  C.  cited  2  Ventr.286.] 

Lord  Chancellor  observed,  that  th^t  was  the  case  of  a  nuncupative 
will,  and  thinking  it  clear,  that  the  terms  all  I  am  worth,  without  other 
words  to  controll  them,  must  pass  real  as  well  as  personal  estate,  decreed 
Jbr  the  plaintiff,  {i) 

(1)  See  per  Lord  Ckanedicr  in  Thruxton  t.  Attorney  General,  1  Vernon,  341.  CUgfe 
V,  Gibbmu,  2  Ld.  Baym.  1324.  Bamet  v.  ratch,  8  Ves.  604. 607.  WooUam  v.  Kenwvrikyy 
9  Ves.  137,  &c.  et  cit. 

(3)  Tlie  Decree  directed  an  account  (^the  rents  andproJUs^  and  that  the  same  should 
be  paid  into  the  Bank  to  the  account  of  tfie  jtkuntiffs,  the  infant* ;  and  on  tlie  'J8th  No- 
vemlxs'  J  786,  upon  the  suggestion  that  the  real  estate  would  be  exhausted  by  creditors, 
and  that  therefore  the  plaintilTs  could  derive  no  benefit  from  prosecuting  tlieir  claim,  it 
was  ordered,  that  the  Master  siiould  make  a  separate  report  of  tlie  personal  estate,  debts, 
and  the  costs.~Ueg.  Lib.  17SG.  A.  foL  30. 

— ii-- [  HSB  ] 

[*]  Hall  against  Smith.  ^     '  * 

(No  Entry.)  ^^'^"^ 

THIS  was  a  plea  to  a  bill  of  revivor,  in  a  case  where  nothing  remained  Plea  to  bill  of 
but  the  matter  of  costs,  which  had  been  ordered  to  be  paid  into  the  renvor  for  costs 

\ivhich  had  been 
tosecf  (I}f  and}  onlfrad  to  be  pta'd  into  the  bank,  oremiled.  (1) 

(1)  See  While  V,  Hayward^  2  Ves.  461.  and  1  Didt.  173.  A#m|)V.  UaekreU,  2  Ves.  519, 
580.  and  Mr,  Beames*  Elem.  Fleas  in  Equity,  297.  with  the  references :  to  which  add 
Jenoury,  Jenour,  10  Ves.  572.,  taken  in  connection  with  what  Sir  m  Grant,  M.  R., 
says  in  Lowten  t.  Mayor  tf  Colchester,  2  Merivale,  116,  &c.  And  note  that  Thome  t. 
^ij  raourked  upon  by  Mr.  Beamcs  (in  his  note)  as  being  c<mtr^,  was  overruled  by 
White  ▼.  Jlaytwtrdf  «i^  cU.     Vide  2  MeriT.  1 15,  1 16. 

.      .  Z  2  Bank, 
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Bank,  and  being  unpaid  at  the  time  of  the  death  of  the  party,  the 
question  was,  whether  a  bill  of  revivor  would  lie  against  the  rqpresenta- 
tive.  —  In  support  of  the  plea,  it  was  argued  that  where  the  party  who 
is  to  pay  costs  dies,  it  is  a  personal  debt,  and  dies  with  him,  unless  the 
costs  are  ordered  to  come  out  of  a  particular  fund :  although,  where  the 
party  who  is  to  receive  the  costs  dies,  his  representative  wall  have 
remedy  against  the  party  decreed  to  pay— ^ For  the  plaiatiff  it 


objected,  that  this  doctrine  only  held  where  the  costs  were  not  taxed, 
but  that  as  soon  as  the  costs  were  liquidated,  the  debt  was  become  cer- 
tain, and  it  was  proper  matter  for  a  bill  of  revivor  and  supplementy  as 
this  in  truth  was,  it  praying  an  account  and  payment  out  of  assets.—— 
The  cases  cited  at  the  bar,  were  White  v.  Howard^  2  Vesey,  461. 
JohnMn  v.  Peck,  2  Vesey,  465.  Kemp  v.  Mackret,  2  Vesey,  579 ;  and 
8  Atk.  812.    Bhwer  v.  Morrets,  S  Atk.  772.  ■  To  these  the  ro- 

aster added,  from  a  manuscript  book,  the  case  of  £c(gt2/v.  J3rotim,(2) 
to  the  same  effect.  ^  ' 

Lord  Chancellor  thought  the  costs  having  been  taxed,  (3)  this  case 
was  not  within  the  general  rule,  and  made  it  certainly  matter  of  re- 
vivor :  if  they  had  not  been  taxed  he  mieht  have  laid  hold  of  the  cir- 
cumstance of- their  having  been  ordered  to  be  paid  into  the  Bank  as 
taking  the  case  out  of  the  rule :  and  therefore  overruled  the  plea« 

(2)  Ed^  V.  Brown,  1  Dick.  62.     Qyod  vide. 

(3)  See  note  (1)  in  the  preceding  page. 
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[•]  EASTER    TERM, 
25  Geo.  3.  1735. 


Trustees  were 
directed  to' be 
inhabitants  of 
B,    An  infonn- 
ation  to  remove 
them,  Ijecause 
not  inhabitants, 
must  shew  there 
iirere  proper 
perwns  in  i7. 
tobetrnsUcf, 


AiTORNEY  General  against  Cowfer. 
(Reg.  Lib.  1784.  A.  fol.  793.  b.) 

nPHIS  was  an  information  for  the  purpose  of  rembving  trustees  of  a 
•'•  charitv-school  at  Blencoxve^  in  the  county  of  Nottingham,'— ^— 
The  founder  had  devised  lands,  after  the  decease  of  his  wife,  to  trustees, 
for  the  purpose  of  supporting  the  school,  and  had  directed  that  so  often 
as  his  said  trustees  should  be  reduced  to  two,  such  two  survivors  should 
nominate  a  certain  number-  of  persons,  leing  inhabitants  of  Great  or 
Little  Blencowc.  The  objection  taken  to  the  trustees  was,  that  they 
were  not  inhabitants  of  either  of  the  Blenc&voes.  . 

'^r.  Attorney  General y  in  support  of  the  information,  cited  a  case  of 
the  Attorney  General  v.  France,  before  Mr.  Baron  Eyre,  sitting  for  Lord 
Chancellor,  1780,  where  there  was  a  similar  devise,  and  said  ithat  Mr. 
Baron  Eyre  thought  the  circumstance  of  inhabitancy  so  material,'  that 
he  removed  the  trustees  on  that  ground  only'. 

Lord  Chancellor  said,  he  could  not  but  doubt  that  case  to  have  been 
determined  upon  this  ground.  He  conceived  there  must  have  been 
some  special  ground  which  did  not  now  appear :  but  in  thi9  case  there 
should  have  been  evidence  to  shew  that  there  w^re  proper  persons  ia 
Blencotve  to  be  trustees^  and  tlie  trustees  neglected  to  elect  them. 

Information  dismissed,  with  40f.  coats*  (1) 

(1)  *<  Tlie  etuse  having  been  heard  on  bill  ignd  answer.**    R*  L^ 
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[•]  Shirley  (2)  against  Stratton. 

'(1) 

'T^HIS  was  a  bill  for  the  specific  performance  of  an  agreement  for  the  Specific  per- 
'-    purchase  of  an  estate  in  marsh-land,  at  Barkings  in  Essex,  and  for  fomumce  not 
payment  of  a  sum  of  1000/.  the  purchase-money.    The  defence  was,  decreed  where 
that  the  estate  was  represented  to  the  defendant  as  clearing  a  neat  value  ^^1^* ^^a  ' 
'oi90L  ptr  annum^  and  no  notice  was  taken  to  him  of  the  necessary  re-  ^g^  of  the 
pair  of  a  wall  to  protect  the  estate  from  the  river  Thamesy  which  would  vendor.  (2) 
be  an  outgoing  of  501*  per  annum.    And  it  appearing,  upon  evidence, 
that  there  had  been  an  mdustrious  concealment  of  the  circumstance  of 
the  wally  during  the  treaty, 

Lord  Chancellor  dismissed  the  bill  (2),  but  without  costsv 

(1)  The  Editor  could  not  find  any  entry  of  this  case  in  Reg.  Lib.  A  vertf  common 
mistake  hat  prevailed  that  this  is  the  same  cause  whic/i  is  entered  as  Shirley  v.  £.  Ferrers, 
R.  L..  17S4.  B.  fol.  415.  See  {inter  alia)  Josiah  Brown's  Abr.  Co.  £q.  1 81.  That  suit 
b  of  a  totally  different  nature. 

(2)  The  owner  of  the  estate  (the  same  plaintiff)  afterwards  sold  the  estate  again  to 
another  gentleman  of  the  name  of  Davis,  under  a  like  concealment  of  the  expences  of 
the  waU.  That  gentleman's  known  ol^ect  was  to  be  a  freeholder  of  Eaaex,  and  the  plain- 
tiff*  represented  tlic  estate  to  be  in  that  county.  Some  time  afler  tlie  purchase,  Air,  Davis 
ascertained  it  was  in  the  countif  of  Kent,  btf  his  fuwing  been  chosen  churchioarddn  (i/* Green- . 
wich.  He  had  therefore  to  cross  the  Thames  on  all  parochial  occasions,  besides  the 
deprivation  of  the  main  inducement  to  his  purchase.  —  Note  particularly  that  Lord< 
RedesUale*%  MSS.  expressly  state  that  "  the  Court  refused  ta  confirm  the  contract,** 
Mating  the  suit  as  a  cause  and  cross  cause,  *'  Shirley  v.  Davis^"  and  **  Davis  v.  SbirUy.'* 
The  suit  was  in  the  Exchequer,  and  Lord  Eldon  C.  seems  to  have  been  always  under  an 
impression,  contrary  to  Lord  Redesdale**  note,  that  the  Court  compelled  the  purchaser  to 
take  the  estate.  See  in  Drewe  v.  Hanson,  6  Ves.  678,  &c.  &c.  The  Court  of  Exche- 
quer»  however,  seems  relieved  by  Lord  Redesdale* s  note  from  the  opprobrium,  and  Lord 
Eldon  will  be  gratified  if  he  has  l)een  under  a  mistake  as  to  the  fact,  (a) 

Many  of  the  determinations  certainly  have  obliged  purchasors  to  take  up  with,  subjects 
quite  contrary  to  their  main  object ;  having  a  decree  for  what  has  been  catted  a  com« 
pcnsation.  The  principles  of  jus^cc  and  good  sense  cannot  be  obscured yor  ever,  by  any 
technicalities.  See  in  Drewe  v.  Hanson,  9  Ves.  615$  &c.  &c.  where  I^rd  Eldon  most 
ably  comments  on  almost  all  the  previous  cases.  See  also  Holsey  v.  Grant,  13  Ves.  75, 
&c  (before  Lord  Erskine  C.)  and  the  cases  there  cited. 

The  profession  will  find  this  subject,  and  the  main  decisions  to  the  present  time,  most 
clearly  stated  in  Mr.  Sugden's  very  valuable  and  perspicuous  worii,  from  p.  243.  (5th  ed.) 
onwards;  more  especially  261,  ^t  <^7. 

The  case  mentioned  hy  Mr.  Sugden,  p.  262.,  as  decided  by  Lord  TVi^o/,  who  dismissed 
the  bill  of  a  vendor,  where  otherwise  the  purchaser  would  have  been  obliged  to  take  a 
bouse  quite  unsuitable  to  his  known  object,  was  a  sound  determination ;  which  can 
never  be  said  of  tliose  mentioned  with  due  reprehension  by  Lord  EUhn  C,  6  Ves.  678., 
ai  the  decree  that  the  wharfinger  should  take  the  house  without  his  wharf;  or  that  Lord 
Stanhope  should  take  an  estate  subject  to  tithes,  wheni  his  contract  was  to  have  it  tithe-  free. 

(a)  The  Editor  searched  the  various  entries  in  the  Court  of  Exchequer,  for  tlie 
actual  result  of  the  cauiies  of  S/iirlei/  v.  Davis,  &c.  for  a  jteritd  (f  1 2  t/ears.  Tliere  is 
no  entry  whatever  of  them  in  the  Kalendar  of  Decrees  (kept  at  tlic  office  in  the  Temple) ; 
but  from  the  Minute  Book  (kept  at  Westminster),  it  appears  that  this  cause  came  on  to 
be  heard  on  the  24th  and  28th  January,  1 788,  when  much  evidence  was  read  on  each 
side ;  and  that  at  ^ength  the  Court  directed  the  following  issue  to  be  tried  by  a  special 
fury  of  ihe  eoMHiy  of  Middlesex :  **  Whether  the  lands  in  question,  purchased  by  the 
"  defendant  of  the  pUintiff  for  the  sum  of  2000/.  on  the  4th  of  October,  1786,  were,  at 
**  the  time  of  the  sale  thereof,  worth  the  said  sum  of  2000^  with  liberty  to  the  jury  to  in- 
**  done  on  the  postea  any  other  value,  or  any  special  matter  which  they  shall  find  ?  The 
"  iaue"  to  be  settled  by  the  D.  R.  if  the  parties  differ,  &c.  and  cosU  and  further  direc- 
tions reserved.  The  Editor  then  carefully  investigated  the  Minute  Book  foe  above  a 
period  of  10  years  afler  this  decree,  without  finding  a  single  further  trace  of  the  cause  ; 
■o  that  it  is  jmtbable  the  jmrchasor  w<u  not  held  to  such  a  contract.  It  appears  from  the 
Minute  Book  tluit  both  Lord  Eldon  and  Lord  Redesdale  were  of  counsel  for  Mr.  Dams 
the  defendant,  and  that  Lord  Redesdale  proposed  to  read,  at  the  hearing,  the  depositions  in  the 
prieuspai  cause  of  Shirley  v.  Stratton,  wlich  was  objected  to  by  Mr»  Bvatoafor  the  piaml^i 
and  that  the  objection  was  aUowetL 

z  s 
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Nightingale  against  Lawson.    [4  Jlfa^O 

(Reg.  Lib.  1784.  B.  foL  763.) 

avrnmi  iir  Ufc  'T^IS  biU  wa8  filed  against  the  defendant,  Isabella  Laxoion,  as  ^lecs* 
veMWfaadp^rt  •■-  trix  of  Elixabeth  Barnard,  who  was  also  executrix  of  her  i^e 
^Mi^---wlua  husband  Emett  Barnard,  for  an  aocount  of  the  peraonal  esUte  rf 
db^bcw wkh  •^'^^  Barnard.  The  defendant  in  her  answer  insisted  on  btiBg 
the  icmaiiider-  allowed  sums  of  monej,  paid  by  Mrs.  Barnard  during  her  widowhood  to 
jnan,  &c.  (1)  the  city  o^  London,  for  fines  and  expences  rf  the  ren^rala  of  leases  of  the 
Compound  in-  Bratvh's  Head  Tavern,  and  another  house  in  Bond^ttreei,  which  had  bees 
temt  aUowed  made  the  subject  of  a  settlement  on  her  nanriage  with  her  late  husband, 
bytbe  Court  on  and  also  of  the  wiU  of  the  said  Ernest  Barnard,  of  the  19th  Ma^,  1750, 
^M»tfo^  by  which  he  gave  to  his  said  wife,  all  the  residue  of  h»  estate  (in 
life  on  i«-  which  these  houses  were  included)  during  her  widowhood,  but  after 

newab.  her  decease,  or  marriage,  gave  the  same  to  the  plaintifi,  who  were  ber 

brothers. 

The  cause  had  been  heard  before  the  late  Sir  Thomas  8ewd,  and  bj 
him  referred  to  the  Master,  who  had  reported  a  certain  sum.    Excef" 
tions  had  been  taken,  and  it  had  come  on  upon  a  re-hearing,  the  8Ui  of 
Mai/,  1784,  when  the  Lord  Chancellor  referred  it  to  the  Master,  to 
[  *441  3      state  the  circumstances,  [*]  and  expence  of  the  several  renewals.— 
These  appeared  upon  the  Master's  report  to  be  as  follows: — The 
original  lease  was  for  the  term  of  ninety-nine  years,  idiich  wodd 
expire  in  1766.    At  the  death  of  Ernest  Barnard,  fifteen  years  were 
unexpired.    .  On  the  10th  of  December,  1754,  Mrs.  Barnard  Bgt9t^ 
with  the  committee  of  city-lands  for  a  lease  for  twenty-eight  yean, 
from  Lady 'day,  1766,  in  order  to  make  up  her  term  forty  years,  inm 
Lady-day,  1754.     For  this  renewal,  she  paid  210/.  for  the  Bramnt 
Head  (being  three  years'  rent,  deducting  a  ground-rent)  with  intereit 
upon  that  sum  for  three  years,  at  the  rate  of  5/.  per  cent,  and  aUo 
25.  yearly,  till  the  commencement  of  the  term  of  twenty-eight  years,  as 
an  acknowledgment  of  the  right  of  the  City,  also  a  ground-rent  of  lOr. 
j)cr  annum,  during  the  term  of  twenty-eight  years ;  and  for  the  other 
tiouse  she  was  to  pay  a  fine  of  131/.  5s,  being  also  three  years'  improved 
rent,  ader  deducting  a  ground-rent,  with  Uie  like  interest,  and  a  like 
rent  of  25.  and  the  leases  were  to  be  renewable  every  fourteen  ycais* 

for  ever,  upon  pajment  of  a  fine  of  one  year's  improved  rent. 

Accordingly,  on  the  80th  of  April,  1755,  Mrs.  Barnard  paid  into  the 
chamber  of  London  the  following  sums ; 

/.      5.    d. 
For  the  Brawns  Head,  -  -  -        21 0    0     0 

Three  years*  interest,  -  -  -  31  10     0 

Fine  lor  the  other  house,  -  *  -        131     5     0 

For  three  years' interest,         -  •  -  19  13     9 

For  cjipences  of  the  kases,         -  '      -  -        -26    2    0 

418  10    9 


*«*■ 


(1)  See  tbe  note  to  Pickering  v.  Vtmtett  aniens  198,  199.  The  Court  lag  kr%^ 
knffUi  of  time  superseded  the  ^d  mode  of  oontrihutioii,  which  made  the  tenant  ibr  ^ 
ifk£icriDiiiuitely  pay  one-third  of  the  eiq;)cnces,  without  reference  to  his  actual  et^oymni- 
The  latter  alone  is  now  the  criterion,  fiec  in  the  judgment,  pntea,  Siane  ▼.  TVr^ 
2  ▼01.248.  IThke  v.  ITkite,  9  Vet.  554.  559,  557.  S59,  Man  r.  BoMoow,  »  Ves.  * 
Banner  65.  uA  LoidAhntfbrt  v^  CtNiosan,  17  Ves.  485. 

Ob 


iM  THS  CbuRT  OF  Chavoshv^ 

On  the  IlMi  of  March,  1768,  she  again  renewed  the  lease*  for  a 
ftirther  term  of  fourteen  years,  in  order  to  complete  her  term  of  forty 
years,  -^i— *  She  than  paid 

/.    s.    d. 
For  the  Braton's  Head,  -  -  -  70    0    0 

For  the  other  house,         *         -  -         -  48  15     0 

Forexpences,        -•  -  -  »  25  10    0 

1S9    5     0 
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£^]  Eleanor  Barnard  died  the  2d  of  February,  1775,  which  was  nine 
years  afler  the  commencement  of  the  renewed  term,  and  by  her  wiU 
gave  all  her  personal  estate  to  the  defendant,  and  appointed  her  sole 
executrix.  ^—- The  Master  in  his  report  proceeded  to  value  the  ad* 
vanced  payments,  and  stated  that  twelve  years  of  the  original  term 
being  to  come,  and  Mrs.  Barnard  having  renewed  for  a  term  of 
twenty-eight  years,  to  commence  at  the  expiration  of  the  first  term,  at 
the  expence  of  418/.  lOs.  9d.  and  also  Incurred  an  increased  rent  of  2f. 
a-year,  and  the  said  sum  having  been  paid  twelve  years  before  the  com^ 
mencement  of  tlie  renewed  lease :  he  had  calculated  that  that  sum,  with 
interest  upon  it,  at  the  rate  of  5/.  per  cent,  would  have  amounted  to 
669/.  I2s»  9d.  and  the  increased  rent  of  2s,  per  annum,  would  have 
amounted  to  2/.  Ss.  Od.  But  as  Eleanor  Barnard  enjoyed  the  benefit 
of  the  renewed  lease  near  nine  years,  he  had  apportioned  the  same 
between  her,  as  tenant  for  life,  and  the  plaintiff,  as  remainder^man ;  and 
found  the  plaintiff's  proportion  of  the  669/.  12^.  9//.  to  be  457/.  7s.  9d. 
and  of  the  2/.  8^.  0^.  to  be  1/.  I2s.  lOd.  which  he  conceived  ought  to^ 
be  allowed,  with  simple  interest,  at  least,  at  the  rate  of  5/.  per  cent,  from 
the  time  of  the  commencement  of  the  renewed  term,  but  submitted  to 
the  Court,  whether  she  irfiould  not  be  allowed  compound  interest.  And 
with  respect  to  the  renewal  in  1768;  from  which  Eleanor  Barnard 
never  received  anv  benefit,  he  conceived  she  ought  to  be  allowed  the 
whole  thereof,  with  simple  interest,  at  least ;  and  submitted,  whether 
compound  interest  ought  not  likewise  to  be  allowed  upon  that 
The  cause  now  came  on  for  further  directions  upon  the  Master's 
report. 

Mr.  Madocks  and  Mr.  Ainge  (for  the  plaintiffs)  contended,  that  only 
simple  interest  could  in  any  case  be  allowed ;  that  the  clearest  way  would 
be  to  calculate  the  whole  expence  as  a  charge,  and  then  the  tenant  for 
life  must  keep  down  the  interest.  The  Master  has  calculated  the 
whole,  upon  the  ground  of  making  the  tenant  for  life  pay  one  third,  and 
the  remainder-man  two,  and  he  has  given  five  per  cent,  interest,  which  is 
contrary  to  the  common  rule  of  the  court.  ■  ■  ■  They  referred  to  the- 
cases  of  Lock  and  Lock,  2  Vern.  Q/&o.  Verneif  and  Vemei^i^l)^ 
1  Vesey,  428. 

[♦  j  Mr.  Scott  (on  the  other  side)  contended,  she  was  entitled  to 
compound  interest ;  she  was  every  year  another  year's  interest  out  of 
pocket,  upon  a  bargain  which  she  was  not  obliged  to  make.  It  would 
be  difficult  to  prove,  that  she  was  compellable  to  make  any  renewal ;  of 
course  what  proportion  she  ought  to  pay  of  any  when  made.  —But  she 
certainly  should  be  allowed  compound  interest,  for  all  public  bodies, 
such  as  that  with  which  she  treated,  calculate  their  fines  so  as  to  pay 
compound  interest. 

L«ord  Chancellor.  —  The  cases  in  wliicli  the  nature  of  the  estate,  or 

(2)  The  auppoaed  rule,  deriired  from  Veni£}f  y.  V^ney,  bat  been  bng  fupepwM. 
ridg  note  (1)  antca,  and  9  Vcs.  555, 556.  559,  &c. 

Z  4  the 
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Cases  Aroued  and  Determined 

• 
the  will  of  the  testator  compels  a  renewal,  appear  to  me  not  to  6pp1y  to 
the  present.  Where  there  is  no  such  custom  or  direction,  it  is  m  the 
discretion  of  the  tenant  for  life  to  renew  or  not ;  but  {£  he  renews,  the 
law  Will  not.  permit  him  to  renew  for  his  own  use,  but  will  make  him  a 
trustee  for  the  remainder-man:  then  upon  what  terms  diall  the  re- 
mainder«man  be  entitled  ta  it  (3)  ?  As  to  the  idea  that  it  is  to  be  upon 
the  payment  of  two-thirds,  or  any  other  proportion,  that  cannot  be  the 
rule-;  for  if  there  were  twenty  or  thirty  years  of  the  existing  lease  to 
run,  it  cannot  be  thought  for  the  benefit  of  the  tenant  ror  life  to 

renew.  (4) In  this  case,  in  1754,  when  twelve  years  were  to  come, 

she  renewed  for  twenty-eight.    She  enjoyed  it  nine  years  after  the  ex- 

Siration  of  the  twelve;  leaving  nineteen  years  of  the  twenty-eighL  The 
faster  ought  to  take  the  sum  paid  by  her  for  the  renewal  of  toe  leue, 
as  the  value  of  the  term  purchased,  that  b  (5)  of  the  term  of  twentv* 
eight  years,  to  commence  at  the  expiration  of  twelve  years.  He  should 
then  consider  the  value  of  the  term  of  nine  years  after  the  existing 
term,  and  what  the  term  of  nineteen  years  after  the  existing  term,  and 
the  nine  years  was  worth,  and  the  latter  is  the  proportion  to  be  paid  bj 
the  remainder-man. — Then  as  to  the  kind  of  interest  to  be  allowed.— 
Simple  interest  will  not  be  a  satisfaction,  as  she  laid  out  her  money 
totally ;  and  the  value  of  the  lease  was  calculated  upon  the  ground  of 

compound  interest. Compound  interest  must  therefore  be  computed 

upon  the  proportional  value  of  the  nineteen  years'  term  to  the  whole 
expence  of  renewal,  llien  as  to  the  rate  of  interest ;  in  computing 
compound  interest,  you  go  upon  the  idea  that  the  interest  is  paia  upon 
the  exact  day,  and  immediately  laid  out ;  but  as  this  is  impossible,  it  will 
be  sufficient  to  compute  [*]  compound  interest  at  4  per  cen^.  — But  this 
is  only  to  be  p^d  till  her  death,  for  after  that,  her  executors  had  the 
demand  upon  the  remainder-man ;  and  it  becomes  a  common  debt,  and 
must  carry  simple  interest  only.  —  With  respect  to  the  second  renewal 
her  executors  are  entitled  to  the  whole  of  the  expences,  and  the  rule  of 
interest  must  be  the  same.  (6)  This  seems  to  be  the  justice  of  the  case: 
for  as,  on  the  one  hand,  the  tenant  for  life  cannot  renew  for  his  own 
benefit;  so  on  the  other,  the  remainder-man  shall  not  have  the  renewal 
at  her  expence.  f 


f  In  Maxwell  v.  A*ke(7),  Nov.  6,  1752.     An  annuity  for  life  was  given  out  of 
hold,  and  the  annuitant  was  held  not  to  be  bound  to  contribute  to  the  expence  of  the  re- 
ncwaL  —  See  also  the  case  of  Stone  v.  Theedt  v.  2.  p.  243. 


(3)  Sec  Pickering  v.  Vowles,  arUeai  197,  198,  199,  and  the  several  notes. 

(4)  See  note  (1)  antea. 

(5)  See  1  Cox,  Rep.  181. ;  but  the  erratum  was  only  in  the  first  edition. 

(6)  *<  His  Lordship  doth  order  that  the  said  Master  do  enquire  what  the  said  19  yens 
<  *  of  such  term  was  worth,  at  the  rate  she  paid  for  the  same  on  the  30th  day  cf^prUy  1 755 ; 
"  and  on  the  sum  so  found,  it  is  ordered,  that  the  said  Master  do  compute  oompouiid 
**  interest,  afler  the  rate  of  4/.  j)er  cent,  jht  annum,  till  the  death  of  the  said  Eiecmor 
'*  Barnard.  And  upon  the  sum  thereby  produced,  it  is  further  ordered,  that  the  said 
•*  Master  do  compute  simple  mterest  after  the  like  rate.  And  it  is  ordered  that  the  said 
"  Master  do  compute  [a]  interest,  after  the  rate  of  41.  per  cent,  per  annum,  on  the  said 
•*  sum  of  139^  5t.  paid  for  the  second  renewed  term  of  14  years,  from  the  12th  day  of 
•<  March,  1768,  the  time  the  same  was  paid,  to  the  2d  day  of  February,  1 775.  And  od 
•*  the  sum  so  produced,  it  is  further  ordered,  that  the  said  Master  (to  compute  simple 
**  interest  after  tlie  like  rate«*'     R.  L. 

(7)  Sec  this  case  of  Maxwell  v.  Ashe  fblly  stated  by  Sir  W.  Grant,  M.  R.,  Arom  the 
Registrar's  Book,  in  Moode  \.  Matthews,  7  Ves.  184,  185.  and  see  Moody  x.Matthcfa, 
S.  P.  7  Ves.  174  to  186 

[a]  The  word  [compound]  is  omitted  in  R.  L^  but  it  seems  through  a  mere  tkricai 
rabtake.  The  Lord  Chancellor  says  above,  **  tfte  rule  of  hUereU  must  be  the  same  as  to 
*f  this  becond  sum  ;*'  and  the  context  of  the  order  thews  the  omission  to  be  caiiial. 


JV  TU£  COUIIT  OF  CUAtlCXBT.  44^ 

i7a5. 

Attorney  General  against  the  Bishop  of  Chester.    [7  May.'] 

(Reg.  Lib.  1784.  A.  fol.  388.  b.) 

^i^HE  late  Archbishop  Seeker^  among  many  charitable  legacies,  gave-  li^gacy  toward* 
•*-    1000/.  Sper  cent.  Bank  annuities,  to  his  trustees,  the  detendant,  and  "J«bliahing  a 
the  kte  Dr.  Siinion,  for  the  purpose  of  establishing  a  Bishop  in  His  ^^^^^7^ 
Majesty's  dominions  in  Amertca;  he  also  gave  10(X)/«'to  be  laid  out  a^lf^nooeM 
upon  repairing  parsonage  houses,  [to  be  chosen  by  the  defendant  and  yet  appointed. 
Dr.  SHfUon]  And  ordered,  that  if  any  charity  to  which  he  had  given  Legacy  to  repair 
a  lesacy  should  no  longer  subsist  (1),  such  legacy  should  fall  into  the  panonage 
residue.  ^  houses  is  seod, 

Mr.  Attorney  General  insisted^  that  a  gift  of  money  to  be  laid  out  in  ^  ^  ■^•^ 
building  upon  land  already  i;i  mortmain,  is  good  in  law;  and  cited  for  ^^k-^^^ST** 
that  purpose,  the  cases  of  4-  Brodie  v.  the  Duke  of  Chandos^  and  the  Master,  upon 
X  Attorney  General  ?•  Hutchinson.  ,  proposals  laid 

Mr.ManS'  before  him.  (S) 

f  Brodie  ▼.  Duke  of  Chandos,  14th  December,  1773.  —  Ann  Thmtlethwaiie  being 
possessed  of  a  considerable  personal  estate,  b^  will  dated  23d  September,  1740,  gare  to 
tru4ees  all  her  ready  money,  &c.  (subject  to  her  debts)  to  lay  out  and  expend  the  same 
in  the  erecting  and  new  building  of  a  neat  parsonage-house,  wfach  her  wiU  was,  shouid 
he  erected  at  the  upper  end  of  the  garden  belonging  to  the  said  parsonage  house,  to  be  from 
time  to  time,  had,  occupied,  and  enjoyed,  by  the  then  present  and  other  future  iocum* 
beats ;  and  made  Robert  ThistUthwaite  her  nephew,  sole  executor.  The  testatrix  died 
witliout  revoking  the  will,  leaving  the  said  Robert  Thistlethwaite  and  his  brother  next  of 
kiiL  Hie  Honourable  Stephen  Fox  becoming  seised  of  the  perpetual  advowson  of  the 
living,  and  having  presented  the  plaintiff  thereto,  he  filed  a  bill  against  the  defendants 
the  representatives  of  the  said  R9bert  Thistlethwaite,  and  the  then  next  of  kin,  (Robert 
and  his  brother  being  both  dead)  to  recover  600^,  or  the  residue  of  the  personal .  estate 
of  Ann  ThistlethwaUe,  for  the  purpose  of  building  the  house.  —  Hie  cause  was  heard 
before  XiOrd  Bathurst,  \4ih  December,  1773*  and  the  question  being  whether  this  was 
within  the  meaning  of  the  statute  of  Mortmain.  Lord  ChanoeUor,  25th  Jariiunyt 

1774,  pronounced  his  decree  in  favour  of  the  charity,  no  land  being  to  be  purchased. 
The  account  of  the  personal  estate  being  waived,  he  ordered  the  600^  to  be  paid  with  in- 
terest for  that  purpose,  and  all  the  parties  to  have  their  costs  out  of  the  fund. 

\  Attorney  General  v.  Hutchinson  [24th  May,  1775].  — Mary  Glover,  by  will  dated  [Ambler,  751.} 
24th  September,  1761,  directed  that  15001.  should  be  forthwith  paid  and  laid  (ml,  under 
the  direction  of  the  Minister  and  Churchwardens  of  Royston  for  the  time  being,  for  thd 
purpose  of  ^r?c/»ng  an</  building  afree^school  at  Royston,  for  12  poor  boys  and  12  poor 
girls  of  the  said  parish  ;  and  she  directed,  that  as  soon  as  the  school  should  be  built^ 
20001.  should  be  placed  out  at  interest,  and  the  dividends  from  time  to  time  paid  to  the 
Minister  and  Churchwardens,  for  ever,  for  the  purposes  foUowing^  t.  tf.  SOLjter  annum, 
part  thereof,  she  directed  should  be  jntid  for  a  schoolmaster, fitr  teaching  th^  said,  boys  to 
read  and  write,  and  301,  per  annum  to  a  schooUmistress,  to  teach  and  inMruet  the^said 
girls,  in  reading,  writing,  and  jtlain^wtitk ;  to  ooptinue^  until  4hey  shOtUd^  b^*  of  proper 
age  to  be  put  oat -apprentices;  and  'the  sufplua  of  -the  iaiereal  it  4ho  flOOOfi  diM  Wled 
and  direeled  ^umid  be  applied  in  Ond  about  ihe  repoirt^  the  said>]fneeraekQokiStc  andAup^ 
ftointed  the  defendants  executors.  Upon  a  bill  beipg  filed,  the.detedattto  pontended, 
that  the  testatrix  having  given  the  1500^.  to  be  laid  out.  ia.buiktfogft/'achQol«4Hid^  the 
22000/.  being  dependent  upon  it,  the  whole  Was  void^  aiid^tbftibMCSIfiiMflUbr  {SaO/Ursi) 

-    •         ;       '.I    ■■-■  .1    ■   n-'  .  .^  f.>'. ',;•  '•-'■»  ■'■•  f-'.''4    Vr    'T     'to  fo,,.-  " 

.,  (1)  The  words  in  BL  L.ar^  «<  fibpuldnojloq^^^ 

**  should  have  been  so  grossly  perverted  thai  they  woiild  tmnk^givuig,  iinv  or  *o 

**  muchf  to  it  im^fxiper,  then  theysbpuldrgiye  w^t  he  tuHt■i^^lli9dj^It^  jnr.  such 
*•  part  of  what  they  should  approve  op  s\iok  as  Ih^y  i^^oyId]pI^«m  tp.anj^  9f|ier  f^ity,*' 
Keg.  Lib.  '  ..       .  ; 

(2)  See  also  Attorney  General  v.  Parsons,  8  Ves.  186.  Lord  Eldon  C.  approved  of 
the  principal  case^  iUd,  191.  And  ute  there  his  LonMiip's  observation^ -that,  as  to  a  bo- 
quest  to  erect  or  to  build  a  school,  Ae.  imply  now  prtmAjadgf  that  land  ia  to  be  bought 
for  the  MipoM.'   SM«lsod  Vft.645,  646.  mAA  Vai..431. 
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Mr.  Manffiddj  for  the  Bishop  of  CheMter^  did  not  controvert  this,  but 
contended,  the  selection  of  the  objects  belonged,  since  the  death  it 
Doctor  Srintorit  to  the  bishop  of  Chester  olone*  As^to  the  other  leg«cy, 
there  being  no  bbhop  in  Americay  or  the  least  likelihood  of  there  ever 
being  one*  that  is  a  void  legacjr  ^nA  falls  intk>  the  residue. 

But  Lord  Chancellor  said,  the  money  must  remain  in  Court,  till  it 
shall  be  seen  irbether  any  such  f^poiotmeot  shall  take  frfaoe.    With  re- 


9Slh JM<^,  1775^  diwnhMd  Uit  ialbnaadoii  as  to  tlie  ISOOL  fytt  bnUding  the  wAoA; 
TIm  tesutriz  no(  Juyiag  pointad  by  ^  will  to  the  land  wfaifb  tbe  parish  had,  and  the 
Chancellor  thinking  tb^^  was  no  ground  to  presume  she  mennt  it ;  and  if  the  school 
whidi  there  was  abeady,  was  giTen  by  the  lord  of  the  manor,  it  was  not  to  be  eoovertad 
to  other  purposes* 

Widi  respect  to  the  point  in  the  cases  cited,  sohm  other  cases  ha««  bate  dacided  wUdi 
may  be  worthy  the  reader's  notice. 

AOom^  Qwmr^y*  T^iuhU,  ethJUoPch,  1764.  — Afory  Ponbr,  by  will  taking  OBliee 
tbst  she Btood  possewed  of  leasehold  premises,  devised  all  and  singular  her  Undsaad 

^ ^ tenements  to'trust^  to  sell  the  same,  and  willed  that  part  of  the  money  should  be  Isid 

C.  NJukbqilm,  out  in  the  purcha^  c^  a  competent  piece  of  ground  for  building  an  ahna-boost^  nd 
S  Bdaa^  aOV*]     directed  that  not  more  than  1400^.  be  laid  out  tfaerain,  and  ordered  fflie  residue  of  Imt 

penonal  ^nperty  should  be  laid  out  in  the  purchase  of  lands,  &c.  and  the  tents  to  be 
paid  to  twenty  persons,  who  should  be  admitted  into  the  alms-houses. 

lOtfi  JD0§emten  1759i  ^  Tlhmas  Cktrig  declared  the  devise  of  the  ftadiokl 
bold  estate  void. 

S4th  June,  I76h  On  further  directions,  his  Honor  dechured,  in  case  the 
could  obtain  a  gift  of  a  competent  piece  of  ground,  the  chari^  would  be  entitleil 
to  have  the  leasehold  and  personal  estate  so  marshalled  as  to  throw  the  debts  mad  Icgasis 
on  the  leasehold)  in  order  to  have  the  roepe  personal  estate  applied  to  the  charity. 

But  on  appeal*  this  decree  wasrevened  fay  Ixml  Henley  (3),  I  Itb  June,  1767,  and  the 
personal  estate  ordered  to  bo  distributed  among  the  next  or  Idn. 

PeUunn  V.  ^tfnderson  (4),  Uth  December,  1764.  — Testator  duectcd  his  eaucnton 
should  build  and  erect  an  hospital,  for  which  purpose  be  charged  hia  penoMd  estate  wiili 
SOOQL      BesUue  10  sama  uses  as  real  estate.---^  The  bequest  afaOQQL 
vnid  by  the  statute  of  Mgrtmain. 

Jttomey  GenenU^.  Bithap  tf  OtfanHS},  and  others,  13lfa  JWy,  1786. 
Sum,  the  testator,  by  his  will,  after  devising  his  freehold  and  leaaeludd 
mentioned*  and  charging  the  same  with  the  payment  of  certain  annuitiea  in 
therein-mentioned,  bequeathed  and  disposed  of  his  personal  estate  in  the  words  fiiUowin^ 
(that  b  to  say,)  *'  1  give  and  bequeath  to  ray  executors  the  sum  of  lOQC  each,  for  their 
**  trouble  in  executing  my  will ;  and  all  the  rest  and  residue  of  my  personal  ertaie,  i 
«<  give  and  bequeath  to  them,  in  trust,  to  apply  the  same  to  buUd  a  church  at  Wheaikif 
«<  where  the  chapel  now  is,  in  such  manner  as  I  shall  hereafter  diiect,  or  for  wantof  soc^ 
*<  direction,  as  my  executors  shall  think  best.** 

The  information  prayed  a  general  account  and  directions  touching  the  plan  and  exe- 
cution of  the  charitable. bequest  given  by  the  testator. 

The  Bishop  of  Oxford,  as  patron  and  parson  of  Cuddesdcn,  by  his  answer,  opposed 
the  erection  of  a  new  church  unless  the  surplus  of  the  residue  could  be  applied  towards 
an  augmentation  of  the  endowment  of  the  diapelry  annexed:  The  **^*p>»T«  and 
chapel- warden  answered  to  the  same  effect,  and  proposed  repairing  the  old  chapel,  and, 
with  the  surplus,  augmesiting  the  salary  fd  the  chajiiain,  &c. 

The  next  of  kin  insisted,  that  a  new  church  or  chapel  mustbe  buik,  and  the  suipltn^ 
if  any,  divided  among  them. —  As  to  the  repairing,  or  augmenting  the  aslary  of  the 
diaplain,  &c.  they  opposed  that  plan,  insistiug,  that  the  intention  of  the  testator  must  be 
iasplicitly  followed ;  in  case  the  bishop  did  not  allow  of  a  new  chapel,  that  the  bequest 
should  be  void,  and  the  money  divided. 

Sir  Uoyd  Kenyan,  Master  of  the  Rolls,  sitting  for  Lord  Chancellor,  observed,  that  if 
the  bishop  objected,  he  could-  not  interfere  in  the  matter:  As  to  repairing,  &c.  be 
could  not  do  that. —  The  intention  must  be  implicitly  followed,  or  nothing  could  be 
done. 

However,  be  referred  it  to  the  Master  to  take  an  account,  &c.,  and  to  make  a  spedsl 
report  as  to  the  plan  of  erecting  a  new  chapel,  and  the  expenees  attending  it;  and  ako 
with  respect  to  the  bishop's  assent  Ibr  tiiat  purpose. 


(3l  Vide  %  f^den,  Ca.  Ch.  2Q7.    And  sec  6  Ves.  408.  and  8  Ves.  191. 

(4)  S  Eden,  Ca.  Ch.  296. a  C.  and seeS  Ves.  i9L 

(5)  See  it  stated  from  Reg.  Lib.  in  Cofbyn  v.  Frenxh^  4  Ves.  4J1, 4J2. 
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tpecc  CO  the  selectidn  of  objects  fo#  die  other  legacy,  it  must  ht  referred        1795. 
to  the  Master,  and  proposals  of  proper  objects  must  be  laid  befiyre 
bim*(6) 

(6)  ^Q  aucii  directions,  boir?Ter;  opptsr  in  R«  L*     V\iie  fi>lio  9S0i 


[♦]  BbYNTOH  against  Boyntok.     [SOtli  jfyril.J  [  ♦445  3 

(Reg.  Lib.  1784.  A.  fol.  540.  b.) 


S 


IR  Griffith  Boyntoriy  Bart,  by  his  will,  27th  Aprils  1771,  gave  to  Ms  Testator  by  will 
wife  dame  Jlliary  Boynton^  his  mansion-house,  8fc  at  Burton  Agnesy  fs^'ve  his  wife 
for  life,  remainder  to  the  plaintiff  in  fee.     He  also  gave  to  his  said  wife,  i^^^^*"  "* 
an  annuity  of  1000^.  charged  on  all  his  real  estates  (except  the  estates  so  ^^^^. 
devised)  m  lieu  of  her  dower  and  thirds.    He  also  gave  to  her  the  use  ^^  anin,  be' 
of  her  Jewels,  and  of  his  houselx^  goods,  plate,  carriages,  Sf€.  for  life,  gave  ber  lOQU 
and  a  legacy  of  200^  to  be  paid  immediately  after  his  decease.    Then  a-yeor  in  lieu  of 
came  the  clause  in  the  will  upon  which  the  question  arose.     "  Provided  ^IJ!^^^** 
«*  that  if  my  said  wife  shall  nappen  to  marry  again,  that  then,  and  from  ^J^j^J^^J^!^*^' 
<<  thenceforth,  all  and  every  the  devise,  annuity,  powers,  authorities,  ^^A  elected  ber 
*'  and  bequests  by  me  herein-before,  or  herein-atler  given  and  be-  dower.    She 
*'  queathed  to  my  said  wife,  (except  the  annuity  of  100/.  a-year  herein-  shall  aoi  have 
**  after  mentioned)  shall  cease  and  be  void :  and  in  such  case  I  give  and  **>«  ioo^»  •">- 
**  bequeath  to  my  said  wife,  during  her  natural  life,  one  annuity,  or  °^' 
*'  yearly  rent-charge  of  100/.  charged  upon  all  my  real  estates,  to  be 
<'  paid,  Sfc.  the  said  annuity  of  10&.  to  be  in  JuU  Jbr  eoery  benefit  and 
**  advantapey  tohich  I  jnean  shall  arise  out  of  any  my  real  or  personal 
*'  estatesy  m  case  she  shall  happen  to  marry  again.      And  made  his  said 
wife  executrix,  and  residuary  legatee  of  his  said  will,  and  euardian  to 
the  plaintiff  his  eldest  son,  and  his  other  children.    On  the  6th  Fe- 
Sruaryy  1778,  the  testator  died,  without  revoking  his  said  will,  and 
Lady  Boynton  proved  the  will.     In  Jtdy,  1781,  Sir  Griffith  Boyntony 
the  eldest  son  of  the  deceased,  filed  his  bill,  praying  among  other 
things,  that  the  defendant  Lady  Boynton  might  make  her  election, 
either  to  accept  the  benefits  under  the  will,  or  to  claim  her  dower ;  and 
•that  in  case  she  should  elect  her  dower,  the  same  should  be  settled,  and 
the  residue  of  the  real  estate  should  be  taken  care  of  for  the  benefit  of 
the  plaintiff,  and  a  guardian  appointed.     At  the  same  time  a  bill  was 
filed  by  the  creditors  of  the  testator  Sir  Griffith  Boynton.    To  these 
bills  the  defendants  put  in  their  answers,  and  particularly  the  defendant 
Lady  Boyntony  by  her  answer,  elected  to  take  her  domer,  instead  of  the 
beuMs  given  to  her  by  her  said  husband's  wUl,    The  two  causes  came  on 
15th   Mayy  1782,   to   be  heard,  at  the  Rolls y  before  his  Honor   Sir 
Thomas  Sewdy  who  declared  [*1  that  as  no  account  of  the  testator's  per-      r  */y^  ] 
sonal  estate,  and  of  his  debts,  ^c.  had  been  taken»  the  defendant  LMly 
Boyntony  was  not  obliged  to  make  any  election,  until  the  account  should 
be  taken,  and  it  should  appear  out  of  what  real  estates  she  was  dowc^le, 
at  the  time  of  testator's  decease :  -—  and  it  was  referred  to  the  Master  to 
take  an  account  of  the  personal  estate,  and  also  to  state  out  of  which 
estates  die  defendant  was  dowable.    On  the  16th  Decembery  178S,  thfe 
Master  made  his  separate  report,  as  to  the  defendant's  dower.    On  Hie 
29th   January y  1784,  dame   Maryy  the  defendant,    intermarried  with 
George  Parkhursty  £^.  and  7th  April,  1784,  the  pkiintiff  filed  a  sup- 
plemental bill  making  him  a  party,  stating  the  marriage,  and  that,  m 
consequence  thereof,  the  benefits  arising  to  the  edfendant  dame  Maryy 
under  the  will,  had  become  void,  and  praying  that  possession  of  the 
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house,  Sfc.  might  be  gfven  up.  In  her  answer  to  this  bni»  cUiine  Mar/ff 
claimed herdower^  and  submitted  to  the  Court,  whether  she  was  not 
also  entitled  to  the  annuity  of  100^  a-year  given  by  the  tesUftorVwill, 
and  also  insisted  she  had  a  right  to  her  jewels,  as  being  part  of  her 
paraphernalia.  —  On  the  14th  Junef  1784,  the  cause  came  on  before 
the  Lord  Chancellory  when  his  Lordship  was  pleased  to  declare,  that 
Lady  Boynton^  having  elected  to  take  her  dower,  was  not  entitled  to 
have  the  legacy,  annuty,  and  provision  made  by  the  will,  and  ordered 
proper  accounts  to  be  taken.  IJpon  this  decretal  order,  the  defendants 
Parkhurst  and  Lady  JSoynton  presented  their  petition  of  re-hearing,  in 
regard  to  the  annuity  oflOO/.  which  they  contended  Lady  Boynlon  was 
entitled  to  for  life  over  and  above  her  dower.  The  cause  now  came  on 
upon  the  re-hearing. 

Mr.  MadockSf  I4r.  Scott^  and  Mr.  Waller  for  the  defendants.  There 
must  be  an  express  intention  in  order  to  prevent  a  wife  taking  dower  as 
well  as  a  legacy.  Lawrence  v.  Lawrence^  1  Eq.  Abr.  218,  219.  /iictf> 
don  V.  Norikcote,  S  Atk.  4S0.  Hitchin  v.  Hiichin,  Pre.  Ch.  ISS.  U- 
mon  V.  Lemony  8  Viner,  366.  This  annuity  given  out  of  his  estate  is 
.  consistent  with  her  dower.  —  A  mere  gift  of  an  annuity  of  1002.  would 
not  bar  her  of  the  dower.  '  It  was  meant  that  if  she  married,  the  annuitjr 
of  10002.  should  cease,  but  this  annuity  of  lOtf.  was  anxiously  excepted 
out  of  the  clause.  —  Suppose  she  had  made  her  election  immediittefy 
after  the  decease,  she  might  have  kept  every'  provision  made  for  her, 
except  the  10002.  a^year :  [*]  the  1002.  a  year  was  to  be  in  lieu  of  the 

Erovisions  forfeited  by  marriage,  it  had  nothing  to  do  with  her  dower, 
e  could  not  mean  it  in  lieu  of  the  dower,  which  would  be  so  much 
larger. 

Mr.  Price  and  Mr.  Mitford  for  the  plaintiff.  —  This  is  not  a  questioD 
of  forfeiture,  but  of  election.  In  all  cases  where  other  benefits  are  not 
given  in  addition  to  the  dower,  the  lady  electing  to  take  dower,  gira 
up  every  thing  else.  — -  If  the  1002.  annuity  had  been  given  to  her 
simply,  she  must  have  elected  between  it  and  dower.  —  When  Sir  GriffiA 
gave  her  the  annuity  of  10002.  in  lieu  of  dowet,  he  had  no  idea  she 
would  elect  the  dower. — The  1002.  was  not  to  tfuce  place  at  all,  if  she 
accepted  the  other  gifls.  It  was  to  stand. in  lieu  of  the  provision  during 
widowhood.  — Laxiorence  v.  Latorence,  and  Hitchin  v.  Hitchin^  are  neither 
of  them  cases  where  the  doweresshad  made  an  election.  The  question 
in  those  cases  was,  whether  taking  under  the  will  would  preclude  dower. 
The  terms  of  the  clause  relative  to  her  marriage,  shew  be  did  not  mean 
her  to  take  this  with  her;  dower.  It  was  to  be  in  full  for  every  benefit 
which  should  arise  to  her  out  of  his  real  or  personal  estate.  These 
words  must  include  dower,  as  well  as  any  other  provision.  She  must 
therefore  elect  between  the  annuity  of  100/.  and  her  dower. 

Lord  Chancellor  a  few  days  afler  the  hearing  gave  judgment.  —  The 
question  is,  whether  the  testator  has  declared  by  express  words,  or  any 
thing  tantamount,  that  Lady  Boston  shall  have  both  her  dower  and 
this  annuity.  The  question  turns  upon  the  clause,  whereby  he  gives 
her  in  the  event  of  her  marrying  again  1002.  a  year,  as  the  full  benefit 
she  was  to  derive  from  his  estate.  By  these  expressions,  I  rather  think 
he  intended  this  estate  should  be  quite  clear  of  her.  On  the  other 
hand,  it  is  said,  this  could  not  be  his  intent,  as  he  knew  tliis  was  not 
equal  to  her  dower ;  but  the  cases  do  not  seem  to  have  gone  upon  any 
calculation  of  value  between  the  legacy  and  the  dower. —  The  natural 
construction  of  the  words  seems  to  be,  that  if  she  married  again,  she 
should  have  only  1000/.  a  year.  In  this  the  testator's  intendion  is  de- 
ieated ;  but  she  cannot  take  her  dower  and  the  annuity. 

Affirmed  the  decree.  (1) 
The  judgment  es  rdatkme. 

(1)  But  the  depoiit  to  be  reiuroed.     K,Jm 
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CooTE  against  Coote*  [  •443  j 

'^  (No  Entry.)  Lmeoln*s  Inn 

Mao,  15^  May, 

I^R.  Mansfield f  supported  by  Mr.  Scott f  and  Mr.  Mit/brdf  moved^  Inanapplica- 
^'-  that  the  plaintiff  might  be  at  liberty  to  sue  out  a  commission  for  tion  for  a  oom- 
the  examination  of  witnesses  in  the  East  Indies,  on  the  following  case.  ™>*>>^  ^  . 
Sir  Eifre  Coote,  K.  B.  deceased,  late  husband  of  the  plaintiff,  made  his  ^|^^  ^^ 
will,  9th  May,  1778,  by  which  he  gave  the  plaintiff  an  annuity  of  1000^.  tfaatthfelegades, 
and  other  advantages,  and  gave  the  residue  of  his  personal  estate,  after  given  in  two 
payment  of  debts  and  legacies,  to  trustees  to  lay  out  the  same  in  real  oodicOs,  were 
estate,  to  the  uses  therein  declared.    On  the  9th  October,  1780,  the  f^^^^i!?^^ 
testator  made  a  codicil  to  his  will,  by  which  he  confirmed  the  same»  ^  Iub^S^ 
and  thereby  gave  to  the  plaintiff  10,(XXV.  to  be  paid  within  twelve  ou^  to  twor 
monUis  after  his  death.  —  He  also  gave  several  other  pecuniary  legacies,  the  bdie^es 
and  appointed  the  defendant,  the  Rev.  Charles  Coote,  Dean  of  K^enora  ^^^  ^  ^^ 
in  Ireland,  **  residuary  legatee  to  the  sums  of  money  which  should  re-  been  A«  »»*«*- 
"  main  afier  the  payment  of  his  debts  and  legacies."    On  the  14th  Dc"  ^'^'°' 
cember,  1780,  he  made  another  codicil,  b^  which  he  gave  the  plaintiff 
10,000^  repeated  all  the  other  legacies  given  by  the  former  codicil  in 
nearly  the  same  words,  added  a  legacy  to  his  god-daughter  Ann  Monk* 
ton  of  5000/.  and  appointed  Dean  Cooie  residuary  legatee.    Lady  Coote 
filed  the  present  bill  to  have  both  legacies  paid  to  her,  and  for  this  pur- 
pose, stated  circumstances  to  shew  that  the  former  codicil  ivas  in  Sir 
Eijfre'8  contemplation  when  he  made  the  second,  and  that  the  second; 
was  intended  by  him  in  addition  to,  and  in  augmentation  of,  the  former, 
and,  among  others,  a  considerable  encrease  of  his  fortune,  (which  was 
however  contested  by  the  answers.)  •   The  executors  contended  from  the 
similarity  of  terms,  and  repetition  o£  the  same  legacies,  that  the  second 
codicil  was  a  substitution  of  the  former,  and  only  made  for  the  purpose 
of  introducing  Miss  Monkton's  legacy.     And,  now,  the  plaintiff  moved 
for  a  commission  to  examine  witnesses,  in  order  to  introduce-parol  evi- 
dence to  prove  the  testator's  intention  to  augment  the  legacies  given  by 
the  first  codicil,  by  those  given  in  the  seconcL    The  affidavit  upoiiT which 
the  application  was  grounded  was,  that  Mr.  Grqham  and  Major  Hay^ 
the  subscribing  witnesses  to  the  codicils,  were  in  India,  and  that  the 
plaintiff  was  advised  that  their  testimony  as  to  what  passed  bettoeen  the 
testator  and  them  at  the  time  of  his  executing  the  second  codicil,  would 
be  material  to  her  at  the  hearing. 

'  [*]  The  Counsel  for  the  plaintiff  pressed  it  upon  two  points.  First,  that    ^  [  *449  ] 
the  presumption,  from  the  legacies  being  in  two  different  instruments, 
was,  that  the  second  legacy  was'  augmentative,  and  for  this  they  cited 
Hooley  v.  Hatton,  (ante  390.  n.)  and  said  that  in  Greenwood  v.  Green^ 
wood,  {ante  SO  n.)  \iOX^  Bathurst  would  not  lay  it  down  absolutely,  ^ 

that  being  in  tlie  same  instrument  made  it  a  mere  repetition.  Secondly, 
that  this  was  a  proper  case  for  the  admission  of  parol-evidence,  to  ex- 
pl^n  whether  both  the  codicils  were  to  take  place.  That  the  intention 
might  be  shewn  by  other  means  than  merely  by  what  appeared  upon  tlie 
face  of  the  instrument,  and  that  in  the  case  of  Beaucterc  and  the  Duke 
of  St^  Albans,  Lord  Hardwicke  said, if  there  had  been  any  considerable 
addition  to  the  Dutchess's  fortune,  it  would  have  been  material,  and,  as 
that  must  have  been  introduced  by  parol-evidence,  of  course  he  was  of 
opinion  such  evidence  would  be  admissible. 
.   Lord  Chancellor  said,  he  did  not  chuse  to  decide  questions  of  such 

Xrtance  upon-  a  motion.    If  the  second  codicil  had  only  given  the 
a  legacy  of  the  same  sum^  he  should  have  thought  it  not  an 

ademption 
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• 

ademption  of  the  former,  but  accumulative ;  but  where  all  the  legaciei 
are  repeated,  it  made  it  seem  only  to  be  a  substitution.  If  her*8  is 
doubled,  all  the  rest  must  be  so  likewise,  f  But  he  thought,  in  order 
to  have  a  commission  to  introduce  the  parol-evidence.  Lady  Coate  ought 
to  swear,  that  she  believed  the  legacy,  in  the  second  codicil,  was  meant 
to  be  augmentative,  which  she  had  not  done :  and  without  it,  the  issuing 
the  commSssToii  would  appear  only  to  be  for  delay. 
The  plaintiff's  comisd  therefore  took  nothing  o^  their  molloD* 
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[♦]  TRINITY  TERM. 
25  Geo.  S.  1785. 


Power  to  ap- 
point in  such 
shares,  &c.  as 
J,  P,  should 
tiiink  proper, 
not  exceeding 
estates  tail:   he 
appoints  to  two 
of  his  children, 
one  acre,  for 
life,  then  to  fell 
into  the  residue 
of  die  estate^ 
whidi  he  gave 
to  his  2d  son 
for  life,  with 
remainders 
over.     Tliis 
execution  of 
the  power  is 
illusory  and 
bad.(l) 


PocKLiNGTON  against  Bayne.    [SOthJUoy.] 
(Reg.  Lib.  17^4.  B.  fol.584.) 

BY  marriage  settlement,  dated  d5th  and  %th  May^  1769,  the  nuiior 
of  fVanooroughf  and  other  lands  were  conveyed  to  trustees,  in  trust, 
for  Samuel  Sharpe^   for  life,  remainder  to   Samuel  PoMingUm,  the 
husband,  for  life,  remainder  to  the  wife  for  life,  **  temainder  to  the  use 
^'  of  all  and  every  the  child  and  children  of  the  body  of  the  said  Samud 
**  Pocklingtotif  on  the  body  of  Pkasance  his  wife  begotten,  or  to  be  be- 
<^  gotten,  msuchpartSf  sharei  and  prvportionsy  and  Tor  such  estate  and 
^^  estates,  not  exceeding  an  estate  or  estates  in  tail,  with  or  without 
^*  power  of  revocation,  and  by,  with,  and  under  such  powers,  provisoes, 
^<  remainders  or  limitations  over  to  some  or  one  of  the  said  cnildren  as 
'<  the  said  Samuel  Pocklington  should  by  any  deed  or  writing,  executed 
*'  as  therein  mentioned,  or  by  will,  direct  and  appoint,  and  for  default 
''  of  such  appointment,  then  to  all  and  every  the  children,  to  be  divided 
"  share  and  share  alike,  &c."     Samuel  Pocklington,  by  will  duly  at- 
tested, and  reciting  the  power,  did,  in  pursuance  thereof,  limit  one  acre 
of  the  premises  to  his  eldest  son  fVilltam,  and  his  daughter  Ann^  for 
their  lives,  and  the  life  of  the  survivor,  with  remainder  to  such  person 
or  persons  as  should  be  entitled  to  the  residue  of  the  said  premises,  and 
then  limited  the  residue  to  his  second  son  Henry  for  life,  remainder  to 

(1)  <*  Without  going  through  all  the  cases  upon  this  subject,  it  will  besuffident  to 
*'  name  the  later  cases,  in  which  the  whole  subject  is  exhausted ;  all  the  oontradictiont« 
^  both  of  dicta  and  decision,  are  noticed ;  and  all  die  cases  refened  to ;  with  partiadar 
<*  citations,  coUeded  from  the  most  authentic  accounts  of  them.  J'odelmglon  y.Baymr* 
**  {ubi  sujird)  before  Lord  ThurUnu,  who  decided  in  a  very  short  way,  whidi  was  not  his 
«  habit,  that  an  appointment  of  one  acre  for  life  was  illusory.  Bristowey»  Waritt 
•<  3  Ves.  jun.  396.  Vandme  v.  Adam,  4  Ves.  771.  Xemp  ▼.  Xnnp,  5  Ves.  849.  M9ea» 
*<  ▼.  Lmsttda,  12  Ves.  123.  Dykt  v.  SBvester,  ibid.  126,  tmd  Ba»v.  WkUlreod,  10  Ves. 
•*  3U  and  16  Vta.  15>"  Per  Lonl  Eldmt  C.  in  Suidier  ▼.  BuUker,  I  Vea.  &  Pi.aBW, 
99.  See  also  tJ^akCfMoS  Butcker  v.  Bulekett  9  Ves.  382, 4c  &c.  and  1  Ves.&  Beaso, 
79.  et  sequent. 

Lord  Eidon  C.  made  also  a  few  more  observations  on  the  principal  case  in  Bex  ▼> 
WhUbreadt  16  Tes.se.;  noticing  an  obaerration  which  had  been  made,  that  the  execu- 
tion of  the  power  would  not  have  been  gOod  at  law ;  but  sutiiig  thai  Lord  Tkm^ 
though!  oChenriM. 

trustees 


IN  THE  CotJRT  OP  CHAKCESr. 

tnutees  to  preserve  ContmgeBt  remaiiiders,  remaizider  to  bis  first*  dnd 
other  sons  in  tail,  with  remainders  over.  .  The  bill  was  filed  to  carry  tin 
will  into  execution. 

[*]  Mr.  Sdwi/Ji  and  Mr.  Madocks  contended,  that  the  power  was  not 
well  executed.  —>->-*  In  the  Ist  place,  Samuei  JPocUingioh  had  no  power 
to  limit  estates  to  his  children  for  life  only,  for  if  he  could  limit  them 
for  life,  with  remainders  over,  it  would  tie  up  the  property  longer  than 
the  rules  of  law  would  allow.  It  is  exactly  the  case  of  Spencer  t.  the 
Duke  of  Marlborough^  5  Bronm*s  Parh.  CateM  592.  -*-  2dly.  Ilie  givmg 
two  of  the  children  one  acre  Hlone  of  the  estate  for  their  lives,,  and  the 
life  of  the  survivor  is  merely  illusory,  and  not  within  the  intention  of 

the  person  who  created  the  power. Sdly.  That  he  had  extended 

the  appointment  to  grand-children,  whereas  his  power  was  only  to  ap- 
point to  his  own  children ;  this  is  determined  to  be  bad  in  the  case  of 
Alexander  v.  Alexander^  2  Vesey,  640. 

Lord  Chancellor  was  clearly  of  opinion  that  the  execution  of  the 
power  intended  by  the  testator  was  totally  illusory,  and  contrary  to  the 
nature  of  the  power ;  that  therefore  the  estate  must  go  among  all  the 
children,  agreeably  to  the  direction  in  default  of  execution  of  (^e 
power.f  (2) 

f  This  point  has  been  since  more  amply  discussed  in  the  case  of  jKoMnson  ▼.  ^ard- 
ttatte,  post,  vol,  5L  p.  22.— 544.  also  2l>iirnfbird  and  East's  Term.It^.  p.  241 — 78). 
[But  see  mora  particukrly  tbe  referenoes  in  the  Editor's  first  note.] 
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'•  Batmc 
[♦4j51  ] 


(2)  The  Court  made  no  declaration,  except  as  next  mentioned.  The  Master  was  to 
Jipprove  of  a  proper  maintenance  for  tiie  children;  **  and  in  making  of  such  allowance, 
*'  it  is  ordered,  that  liie  said  Master  do  consider  the  said  testator^s  children  as  entitled  to 
*'  the  funds  beifbre-mentioned,  and  the  real  estates  lying  in  the  county  of  WUUf  in  equal 
**  third  parts."  A  receiver  was  appointed  of  those  estates,  and  any  of  the  children  were 
to  be  at  liberty  to  bring  an  ejectment  for  the  recovery  of  the  possession  of  those  estates, 
'wm  they  should  be  adviMdf     R*  L. 


Bell  ag<Unst  Walker  and  Dsbrett.    [15th  June.^ 

(Reg.  Lib.  1784.  A.  fol.411.) 


M 


R.  Pi^ot  moved  for  an  injunction  to  restrain  the  defendants  from 
publishing  a  book,  entitled,  **  Memoirs  of  the  life  of  Mrs.  Bel- 
lamy :**  which  the  bill  stated,  to  be  pirated  from  a  book  called,  "  An 
Apology  for  the  Hfe  of  George-Ann  Bellamv"  Affidavits  were  pro- 
duced, of  Mrs.  Bellamy  being  the  author  of  tnis  latter  work,  and  that 
she  had  sold  the  property  of  the  copy  to  the  plaintiff,  who  had  printed 
it  in  five  volumes,  which  sold  for  15s,  The  book  against  which  the  in- 
junction was  prayed  was  in  one  volume,  and  sold  for  2s.  6d.  Passages 
were  read  from  each,  to  shew  that  the  facts,  and  even  the  terms  in 
which  they  were  related  in  this,  were  taken  frequently  verbatim  from 
the  original  work.  ■■  His  Honour  said,  if  this  was  a  fair  bonajide 

abridgement  of  the  larger  work,  several  cases^  in  this  Court,  had  de- 
cided that  an  injunction  should  not  be  granted.  It  had  been  so  deter** 
mined  with  respect  to  Dr.  Hautkesvoorth's  Voyages.  He  should  not  at 
present  decide  [*]  whether  it  was  such,  or  a  piracy  from  the  former ; 

(1)  See  also  BvUterworth  v.  Robinsout  5  Ves.  709,  &c. 

iHIt 


Master  of  the 
Molis  for  Lord 
ChameeUor. 

Injunctionahall 
be  againsta 
publication  pi- 
raticaUy  taken 
from  another, 
but  not  against 
afair  abndg- 
ment  (1) 
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•     Ba.L 
agaantt 
Walkxb,  &c. 


but  he  had  heard  sufficient  read,  to  entitle  the  plaintiff  to  an  injunction, 
until  answer  and  further  order.   . 

Motion  granted.  (2) 

•  (2)  On  the  15th  of  July  foUowing,  upon  a  motkm  by  Mr.  SeoU  and  Mr.  MUfiri  to 
.diHolve  the  imunction,  the  Lord  Cktmceilor  diracted  a  refertooe  to  the  Mvter  "  to  look 
'*'  into  the  book  or  work  in  the  pleadings  mentioned  and  publiihed  bv  the  defieDdoBt, 
"  called  <  Memoirs  of  G.  A,  Bellamy*  &c.  &c. ;  and  to  see  whether  such  book  or  wort 
^  is  the  same,  or  in  any  and  what  respect  Afferent  ft om  the  book  or  work  in  the  pksd- 
'<  ings  mentioned,  published  by  the  plaintiff,  called,  •  An  Apology  Ibr  the  life  of  6.  ii 
*•  BeOamy,  late  of  Cvoent  Garden  Theatre,  written  by  bendf/  &c.  &c  •'     B.  L. 


Ijmeoh,*s  Tim 
Mail,  Iseal 
after  TVMfyt 
SSdJtme.    . 

P¥heread»- 
fendant  has  ob- 
tained aYerdict 
at  law,  and  an 
iijonction  bill 
Is  filed  against 
htm  whilst  he  is 
out  of  the  king- 
dom, the  plain* 
tiffin  equity 
fhallbeput 
upon  terms  of 
paying  the 
money  in  ques- 
tion into  Court, 
or  otherwise  his 
ii^nctionlie 
dMsolTcd-Cl)] 


Sherwood  against  White. 
(Reg.  Lib.  1784.  B.  fol.511.) 

J/j/HITE^  who  is  a  half-pay  lieutenant  and  resides  in  North  AmerMf 
by  a  letter  of  attorney,  empowered  Sherwood  to  receive  his  half- 
pay.——^  Sherwood  received  several  sums  upon  that  accouipt.  ■ 
White  was  under  the  necessity  of  suing  Shermoqd  for  those  sums.    He 
obti&ikl  jud^ent,  and  was  upon  the  pomt  of  suins  out  ezecudoQ, 
when  Shermod  filed  his  bill  in  this  Court,  stating,  that  he  had  deposited 
the  sums  received  on  account  of  White,  in  the  hands  of  J?rcmmand  Cd- 
lifudrif  bankers^  for  safi^  custody;  that  Brown  and  CoUinson  had  be- 
come bankrupts ;  that  they  had  only  paid  two  dividends,  one  of  5«.tu)d 
another  of  2^.  in  the  pound.     Sherwood  by  his  bill  admitted  the  recdpt 
of  these  sums,  and  prayed'  that  White  might  be  compelled  to  accept 
them,  together  with  an  assignment  of  Sherwood'E  interest  in  Brown  and 
CottinsotfB  estate,  in  full  of  the  debt  owing  to  him  by  Sherwood;  and 
that  in  the  mean  time  an  injunction  might  go,  to  prevent  White  from 
suing  execution.—-  An  injunction  was  obtained  for  want  of  an  answer. 
—  Before  the  answer,  the  Court  was  moved,  on  the  part  of  the  defend- 
ant, that  the  plaintiff  mieht  pay  the  money  into  Court,  otherwise  that 

the  injunction  should  be  dissolved. And  the  Court  ordered  that 

the  pldntiflT  shbilld  pay  the  amount  of  the  two  dividends  into  Court, 
otherwise  that  the  injunction  should  stand  dissolved,  f 

t  Vide  post.  Acton  v.  Market,  vol.  2.  p.  14.    CvUing  v.  Hickiing,  voL  2.  p.  182.,  and  the 
cases  there  cited,  by  which  the  rule  seems  to  be  completely  seuled  as  here  dotermined. 

(1)  See  and  note  particularly  Pottt  ▼.  Butler,  and  another,  1  Cox,  SSO,  331,  532.  and 
the  cases  therein  stated.     See  also  the  cases  refcired  to  iu  Mr.  Brown's  note  tujtrd. 
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ners paying 
different  pro- 
portions to- 
wards die  debts, 
shall  have  but 
one  allowance, 
which  shall  be 
dirided  be^preen 
thenn  in  the 
proportions  their 


Ex  parte  Bate. 

J^ATE  the  petitioner  and  JF/ewcite/ were  partners,  a  joint  commission 
of  bankruptcy  issued  against  them.  The  joint  debts,  amounted  to 
22,796/.  13*.  6d.  the  joint  effects  were  [*]  about  .5000/.  Bate's  separate 
effects  amounted  to  above  30,000/.  The  debts  proved  upon  his  separate 
estate  were  15,894/.  of  which  15,362/.  were  joint  debts  due  from  the 
partnership.  The  joint  creditors  were  paid  16*.  in  the  pound,  of  which 
the  petitioner  (supposing  the  joint  debts  to  be  divided  m  moiedes)  had 


respective  estates  have  paid. 


contn- 


iN  THE  Court  of  ChakgerIt* 


contributed  129. 6d.  and  Henckel  3s.  Sd. 


Bate  now  petitioned  that 


the  assignees  might  pay  him  the  allowance  of  lOl.per  cent,  (not  exceed- 
ing SOOf.)  in  respect  of  his  separate  estate,  accoraing  tq  the  statute  of 
5  Geo.  2.  c.  SO.  and  also  for  an  allowance  in  respect  of  tii6  joint  estate; 
—  The  first  ouestion  made,  was  whether  the  petitioner  could  have  two 
allowances,  tne  one  in  respect  of  the  separate,  the  oth^r  of  the  joint 
estate ;  but  Lord  Chancellor  was  clearly  of  opinion  this  could  not  be.  — 
The  next  and  principal  question  was,  whether  Henckel  was  entitled  to 
any  allowance,  and,  if  so,  whether  the  same  should  be  part  of  the  300/. 
to  which  the  petitioner  would  be  entitled*  • 

Lord  Chancdlor  thought  the  proper  way  of  considering  the  question 
would  be,  taking  the  debts  as  well  as  the  effects  in  moieties.  Bate 
therefore  having  paid  in  fact  above  20s.  on  the  moiety  of  the  debts,  al- 
though not  quite  I5s.  on  the  whole,  was  entitled  to  the  full  allowance ; 
but  Henckely  who  had  not  paid  lOs.  upon  his  moiety,  was  entitled  to 
nothing.  — .  But  this  opinion  his  Lordship  aflerwardJs  changed  ;  for  a 
few  days  after,  Jie  declared,  that  the  bankrupts  were  entitled  under 
the  act  of  parliament  to  the  sum  of  300/.  bemg  an  allowance  of  ten 
per  cent,  in  respect  of  their  joint  and  separate  effects,  and  that  the  same 
ought  to  be  divided  between  them,  according  to  the  proportions  which 
the  mrj^  of  each  of  their  separate  esta^esy  aft^r  payment  of  their  re- 
spective separate  debts,  and  the  respective  moieties  of  their  joint  estate, 
have  contributed  to  the  payment  of  their  joint  debts. 

-— ^ [  ♦iS*  ] 

lAncolrCs  Inn 

[*]  Ex  parte  Haydeih.  Haa,24ih 

June, 

¥  TPON  a  separate  commission  of  bankrupt  against  one  partner,  the  Joint  creditori 
^^  joint  creditors  petitioned,  and  were  allowed  to  prove  their  debts,  «ln^i"ed  to 
and  to  receive  a  dividend  pari  passu  with  the  separate  creditors,  there  !!!!!Jl^!!!L!lJ!!il 
t)emg  no  jomt  estate. f  Lx  relatione.       gion.  fl) 

f  Vide  Cooke*8  Bankrupt  Laws,  292.  S.  C.  also  the  case  Exjmrte  Hodgsout  iwst.  vol.2. 
^.5*  Ex ixtrte  Martin,  jwst,  vol.  2.  p.  14.  Ex  jtarte  Page,  jiost,  vol.2,  p.  1 19.  Ex  jHxrte 
FHntum,  vol.2,  p.  120.  Ex  jtarte  Cojteland,  Oooke*s  Bankrupt  Laws,  295.  and  other 
»ses  cited  by  him  in  his  section  of  joint  debts. 

(1)  Sec  ExiKirte  Cobham,  jtoU,  576.,  and  the  notes.  Before  die 

Lords  Commifr- 
,^^^  sioners,  ^s/<- 

hurst,  and 
Ilotham,  26th 

Duke  of  Ancaster  against  Mayer  and  others.  BdSre  Lord 

ThurloiD,  June 

(llcg.  Lib.  1784.  A.  fol.  713.)  letii,  1784. 

Jid^  5ih,  17S5. 

f^HARLES    Bertie   made  his  will,    dated   the    9th    of    November,  Notwithstand- 
1759,  and  thereby  devised  as  follows :    "  I  give  and  devise  to  »ng  *  charge 

"   Thomas  "Ponatemifor 
payment  of 
debts,  a  lease- 
hold estate  purchased  by  the  testator,  subject  to  a  mortgage,  shall  bear  the  burthen  of  that  mortgage,  it 
not  being  properly  the  debt  of  the  testator.  ( 1 ) 

[Personal  estate  primarfly  liable  to  a  testator's  debts,  however  strongly  the  real  estate  b  charged  for 
the  purpose,  unless  a  clear  intention  is  manifest  to  exempt  it.  (2) 

(1)  S.  P.  Lawson  v.  Ilud^on,  antca,  58.  with  the  Editor's  note. 

(2)  Lord  Thuriow^^  decision  of  tliis  case,  and  fhe  principles  laid  down  by  his  Lord- 
diipt  as  here  rejtortcd,  have  always  been  approved,  notwithstanding,  as  Lord  Eldon  C 

Vol,  I.  A  a  observes. 
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"  Thomas  Nod  and  «/oAn  Mayer,  their  executors,  odmiiiislratorSv  and 
*'  assigns,  all  those  ray  manors,  lands,  Sfc.  in  LincolnMre^  to  have  and 
'*  to  hold  to  them,  from  the  time  of  my  decease,  for  the  term  of  ninety- 
'<  nine  years,  upon  the  trusts  herein-after  mentioned."  He  th^  gave 
the  real  estate,  subject  to  the  term,  and  in  default  of  issue  of  his  own 
body,  to  Motiiague  Beriie  for  life,  remainder  to  his  first  and  othar  soni 
in  tail-male,  Temainder  to  the  plaintiff  for  life ;  remainder  to  his  fint 
and  other  sons  in  tail-male,  witn  remainders  over,  and  afterwardi  d^ 
clared  as  follows :  'M  do  hereby  declare  that  the  term'  and  estate,  so  as 
^<  aforesaid  limited  to  them  the  said  Thomas.  Noel  and  John  Mayer^ 
**  their  executors,  administrators,  and  assigns,  for  ninety-nine  years,  is 
**  upon  the  special  trust  and  confidence,  and  to  the  intents  and  purposes 
following ;  that  is  to  say,  upon  trust  and  confidence,  that  th^  the 
said  Thomas  Noel  and  John  Mayer^  their  executors,  i^c.  shall,  oiU(f 
the  rents  and  prqfUsy  or  by  mortgage^  assignment f  or  demise  of  aB,  or 
any  part  of  my  before-mentioned  manors,  Sfc.  or  any  of  them,  for 
all,  or  any  part  of  the  said  term  of  ninety-nine  years,  or  otherwise 
as  to  their  discretion  shall  seem  meet,  levy  and  raise  so  much  lawful 
money  of  Great  Britain  as  will  be  sufficient  to  pay  andsati^  all  As 
debts  I  shall  otve  at  the  time  of  my  decease,  my  funeral-charges,  and 
all  the  legacies  and  sums  of  money  given  by  me  in  and  by  this  my 
will,  and  pay  and  apply  the  same  accordingly.  And  my  will  ana 
mind  is,  that  after  so  much  money  shall  be  raised  as  shall  [*]  answer 
the  purposes  aforesaid,  together  with  all  costs  and  charges  in  or  about 
levymg  or  raising  thereof,. the -said  term  shall  cease  and  detennine." 
He  then  devised  as  follows  :  ''  I  give  and  devise  to  my  brother  MoniaffU 
"  Bertie,  his  executors  and  admmistrators,  all  that  the  manor  of  EaA 
"  and  West  Deeping^  holden  by  lease  from  the  Crown,  subject  to  the 

obsenres,  in  BooUe  v.  Blmidelh  I  Merivale,  210.  the  decision  was  upon  Lord  Thai^** 
own  opinimi  against  the  opinions  of  three  other  judges.     It  should,  however,  be  nodced 
here,  that  Lord  Thuvlow  has  been  represented  as  having  made  use  of  an  ezpmaoo  in 
this  cause,  which  has  been  much  disapproved,  vix.  that  the  meaning  of  **  implicalioo 
"  plain/'  and  "  manifest  intention,*'  is  "  an  irresistible  conclusion."     Vide  1  Eden's 
Cas.  Lord  Northington,  46.  note,  and    I   Merivale,   216.     See  j>er   M.  R.  in  Brum- 
mcl  V.  Prolhero,  3  Ves.  113.  and  per  Lord  Eidon  C.  in  Booiie  v.  BiundeU,  1  Meriv.  219, 
220.  &C.  &c.  230.  259.     As  to  the  approval  of  this  case  by  subsequent  judges,  see  in 
BuHon  V.  A'nowitcm,  3  Ves.  108,  109.  111.  and  in  Brumfndy.  Prothero,  ift.  115,  IM. 
Tait  V.  Lord  Northwick,  4  Ves.  823,  824.  Hartlri/  v.   Nurle,  5  Ves.  546.    WaUon  t. 
Brichivood,  9  Ves.  453.  JIancox  \,  Abbey,   11  Ves.  188.,  &c.     Sec  also  Webby,  /(mf«, 
1  Cox,  245,  246.   Gray  v.  Minnet/iorjie,  3  Ves.  105.  106. ;  per  Lord  Eldon  C.  in  Bootif 
V.  Blundelt,  1  Merivale,  227,  228,  229.     It  appears,  from  all  the  cases,  that  the  old  law 
on  the  subject,  that  the  personal  estate  could  not  be  exempted  voUhout  crpress  words^  bas 
given  place  to  a  vague  and  indefinite  collection  of  a  party's  presumed  intention,  which 
may  fi^uently  vary  with  the  diange  of  the  judge,  who  is  to  decide  on  precisely  the  same 
facts.     The  only  sound  principle  to  guide  the  Court  under  so  loose  a  rule  (if  rule  it  cam 
l)c  called)  as  that  of  *«  implication  plain,"  and  "  manifest  intention,**  is  that  whidi 
Lord  Eldon  C.  mentions  as  first  established  by  that  great  judge,  Sir  William  Grami^  m. 
Tliat  to  collect  a  testator's  intention,  eferypart  of  his  wUl  should  be  attentively  considered, 
Sec   the  judgment  in  Booties,  BlundclL  1  Merivale,  215-  ct  scq, ;  and   in  Giltins^' 
Steele,  1  Swanston,  28.  &c     Nothing,  surely,  can  be  a  greater  proof  of  the  danger 
resulting  from  sucli  a  departure  from  tlic  old  law,  than  that  the  t^cry  circumstance  whidi 
induced  Lord  Ilardwicke  to  decide  one  xvay,  in  WaUccr  v.  Jackion,  (2  Atk.  624.  ;   1  Wik 
24. ;  Bunb.  302.)  has  been  relied  rtpon  by  other  jtidgcs,    **  in  twenty   cases,"  as  afvrd' 
ing  the  contrary  conclusion.     See  jter  I>ord  Eldon  C.  in  Bootle  v.  Blundelly  1  Mentak, 
222,  225,  224.     See  also  Stephenson  v.  Heathcote,  there  referred  to,  which  is  now  reported 
1  Eden's  Cases  of  I>ord  Northington,  38. ,  &c.      The  last-mentioned  observation  anffOt 
ated  with  Lord  Thurlow  in  the  course  of  his  judgment  on  the  principal  case,  though  it  is 
unreported  by  Mr.  Brown,  and  is  iirom  Lord  Eldon'a  MSS.     See  1  Merivale,  122,  12^ 
and  notes.     Lord  Redcsdale*s  notes  refer  to  the  case  of  Lord  Sltijibrookc  v.  Hinckinbrosk, 
mChancery,  1 5th  July,  1772;  18ih  December,  1778;  and  20th  Z)<!C«ii6«-,   178a     The 
"Wifl;  decree,  and  suteequent  proceedings  in  that  suit,  are  sliortly  stated,  13  Ves.  387. 
STss,  &c. 
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-IN  THB  COUBT  OS*   CHAMCEBT; 

*^yeftri)rrent  and  covenants  reserved  in  the  said  lease,  and  dso  subject 
^'  to  the  mortgage  thereon»  to  Mn.  MiUiccnt  Neate,  of  London^  for 
**  65001,  but  in  case  my  said  brother  shall  not  be  living' at  the  time  of 
my  decease,  then  I  give  the  said  estate  and  premises,  with  die  ap- 
purtenances (subject  as  aforesaid)  to  such  person  as  shall  be  entitled 
*'  to  the  freehold  of  my  real  estate  at  the  time  of  my  decease,  by 
f*  virtue  of  the  afore^d  limitations  in  this  my  will.**    And  towards  the 
end  of  his  will  he  devised  as  follows:  ^^  i/em,  I  also  give  all  my 
housfaold  goods,  and  all  other  mv  goods,  chatteb,  effects,  and  per- 
sonal estate  whatsoever,  and  wheresoever,  unto  my  said  brother 
Montague  Bertie^  if  he  titiah  be  living  at  the  time  of  my  death ;  but 
in  case  he  shall  be  then  dead,  I  give  and  devise  the  same  to  such 
person  as  shall  be  entitled  to  the  freehold  of  my  real  estate,  under, 
**  and  bv  virtue  of  the  limitations  in  this  my  will :  Provided  always,  and 
**  t  do  herebv  declare  my  mind  and  will  to  be,  that  in  case  I  shall,  at 
**  the  time  ot  my  death,  leave  issue  of  my  own  body,  that  then,  and  in 
**  such  case,  as  well  all  and  every  the  before-mentioned  uses,  devises, 
**  and  limitations,  to  my  said  brother  Montague  Bertie^  the  Duke  of 
**  Ancaster^  and  their  respective  heirs,  and  also  the  devise  of  the  residue 
.'^  of  my  personal  estate  (3),  shall  be  utterly  void ;  and  in  such  case  I  do 
f*  hereby  "will,  and  my  mind  is,  that  all  my  real  estate,  subject  to  the 
V  said  term  of  ninety-nine  years,  shall  descend,  according  to  the  rules 
"**  of  li^w,  and  that  the  residue  of  my  personal  estate  shall  go  and  be 
f*  distributed  in  such  manner,  and  to  and  among  such  persons  as  if  I 
^*  had  died  intestate.     And  I  do  hereby  nominate  and  appoint  the  said 
**  Thomas  Noel  and  John  Mayer^  executors  of  this  my  last  will ;  and  I 
*'  do  hereby  will,  order,  direct,  and  appoint,  that  my  said  executors, 
*'  and  the  survivor  of  them,  shall,  and  do  pay,  satisfy,  and  discharge 
**  my  funeral  charges,  and  all  mu  debts  and  legacies  as  soon  as  they 
*<  shall  become  due  and  payable,  by  such  methods,  ways,  and  means, 
**  and  in  suqh  manner  as  he  or  they,  or  their  counsel  learned  in  the  law, 
"  shall  in  tliat  behalf  advise  and  think  meet ;  and  it  shall  [*]  and  may 
be  lawful  to  my  said  executors,. or  either  of  them,  to  deduct,  and 
satisfy  to  him  or  themselves  out  of  my  personal  estate,  or  out  of  the 
monies  to  be  raised  out  of  the  said  term  of  ninety-nine  years  before 
'^  to  them  devised,  all  such  disbursements,    expences  and  charges, 
'*  which  they,  or  eitlier  of  them  shall  be  put  to  in  proving  this  my  will, 
**  or  by  any  other  ways  or  means  whatsoever,  in  or  about  the  execution 
**  of  this  my  will,  ^-c."  —  Montague  Bertie  died  in  the  life-time  of  the 
testator,  and  the  plaintiff  became  entitled,  under  die  limitations  in  the 
will,  to  the  real  estate.  —  The  leasehold  estate  had  been  several  years 
before  mortgaged,  by  the  testator's  fether,  for  6&0OI.  to  Mrs.  Neate^ 
and  in  1765,  the  mortgage  was  assigned  by  the  desire  of  the  testator, 
to  Sir  2'homas  Palmer^  who  advanced  the  testator  a  further  sum  of  100/. 
on  it,  and  the  testator  conveyed  other  estates  as  an  addidonal  security 
for  the  6600^. 

This  cause  was  first  heard  before  the  late  Lords  Commissioners. 
Mr.  Mansfieldy  Mr.  Madocks,  and  Mr.  Keni/on,  for  the  plaintiffs.— 
There  are  three  questions  in  this  case.  1st.  Whethef  the  personal 
estate  is  exonerated  of  die  debts.  2dly.  Whether  the  mortgaged  estate 
is  liable  to  the  mortgage.  Sdly.  What  interest  the  Duke  takes  in  the 
personal  estate.  As  to  the  1st.  although  the  personal  estate  be  the 
original  fund  for  the  payment  of  debts,  yet  the  testator  may  discharge 
it  against  the  devisee  of  his  real  estate  (4*) ;  and  if  his  intent,  so  to  dis- 
charge it,  appear  upon  the  face  of  his  will,  that  intention  shall  govern. 

(3)  See  Lord  EkUm  C.'s  obscnrations  on  those  clauses,  I  Merivale,  227,  22S. 

(4)  See  WhaUy  ▼.  CoXf  2  Eq.  Ca.  Ab.  549.  pi.  29. 
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Here  be  has  created  a  term  for  the  pajmient  of  his  debl8>  which  gu£B<«' 
ciently  points  out  his  intention.  The  cases  shew  that  an  intention  so 
demonstrated  is  sufficient.  —  Bamvfield  v.  tVyndham^  Pre.  Ch.  lOl.  the 
testator  providing  a  real  fund  for  the  payment  of  his  debts,  and  giving 
his  personalty  to  his  wife,  it  was  held  she  should  take  it  exonerated 
from  the  debts.  fVaintoright  v.  Bendlotoes,  2  Vern.  718.  devise  for 
payment  of  debts,  and  the  personalty  held  exempt.  In  Walker  v.  Jixd* 
son,  2  Atkyns,  624.  the  personal  estate  was  held  to  be  a  specific  legacy, 
and  of  course  exonerated.  Anderton  v.  Cook,  4th  June^  1775,  Thomat 
Valendnr  gave  several  specific  parts  of  his  personal  estate,  he  then  gave 
part  of  his  real  estate  in  strict  settlement,  and  devised  the  remainder  of 
nis  real  estate  to  trustees  in  trust,  to  sell  for  the  pavment  of  [*3  <1^^ 
and  in  dase  that  should  not  be  sufficient  to  dischar^  the  debts,  he 
charged  the  deficiency  on  the  devised  real  estates.  He  then  gave  the 
residue  of  his  personal  estate,  not  before  bequeathed,  to  his  wife.  The 
Court  held  she  took  it  wholly  exempt  from  the  debts.  —  In  StapUtim  v. 
Colvile,  Cases  Temp.  Talbot,  202.  in  Hdliday  v.  Bowman^  before  Lord 
Baihurst  (ante  145)  Kynastonv.  Ki/nastonff  and  Gleder.  Glede,  the 
same  doctrine  has  been  held.  —  2aly.  The  2d  point  is,  whether  the 
mortgage  shall  also  be  discharged  by  the  real  estate.  This  point  is  de- 
termmed  by  the  case  of  Searle  v.  Si.  Eloy^  2  Wms.  S86.  which  is  re- 
cognised in  Galton  v.  Hancock,  2  Atk.  4S7.  Sdly.  The  last  question  is, 
what  interest  the  Duke  shall  take.  He  claims  under  the  description  of 
the  person  who«hou1d  come  into  possession,  and  must  take  the  same 
interest  that  Montague  Bertie  would  have  taken,  that  is,  the  absolute 
interest. 

Mr.  Selwyn,  Mr.  Arden,  and  Mr.  Ainge,  for  the  defendants.— As  to 
the  last  question,  we  contend  the  Duke  can  take  a  limited  interest  for 
life  only,  there  being  no  addition  of  executors  or  administrators  in  the 
will.    2d]y.  With  respect  to  the  second,  that  the  mortgaged  premiaei 
must  bear  their  own  burthen.—  As  to  the  other,  which  is  the  prindpil 
question,  it  depends  on  the  several  clauses  in  the  will.     The  1st  claiue 
creates  the  term.  —  The  next  which  is  material,  is  that  by  which  he 
gives  the  personal  estate.  —  The  3d  that  appointing  the  executors,  and 
directing  them  to  pay  the  debts  by  such  means  as  they  should  think 
meet.     In  this  case  there  is  no  specific  bequest  of  the  personal  estate. 
If  he  had  meant  the  executors  should  pay  the  debts  out  of  the  term,  he 
would  not  have  left  it  in  their  option  how  they  should  pay  them.  In  order 
to  exonerate  personal  estates  from  the  payment  of  debts,  there  must  be 
an  express  direction  that  they  shall  be  paid  out  of  some  otlier  fund,  or 
something  tantamount  to  such  express  direction ;  but  here  is  no  neces- 
sary implication  that  the  fund  should  be  exempt.  In  Bampjield  v.  Wyni- 
ham,  the  debts  were  more  tlian  the  amount  of  the  personal  estate.    Ii 
[  *458  3        Wainxioright  v.  Bendlotves,  the  [*]  estate  was  ordered  to  be  sold  outani 
out.     In  Bromhall  v.  Wilbraham,  at  the  Rolls,  Nov.  1734,  the  teststor 
gave  all  his  personal  estate  to  his  sister,  whom  he  made  executrix,  k 
gave  his  real  estate  to  his  brother,  charged  with  his  debts,  but  the  pe^ 
sonal  estate  was  held  to  be  first  liable.     In  the  case  of  Lord  Inchiqun^' 
Obrien  (5),  8th  Feb.  1744,  before  Lord  Hardtvicke ;  the  Earl  of  Thonufi 

f  Hie  te&tator  by  his  will  charged  his  nirhole  estates  with  payment  of  all  his  debts,  k^ 
cies,  and  fxineral  expences,  and,  for  that  purpose,  he  devised  particular  lands  to  trosM 
in  trust  to  sell  the  same,  and  pay  his  debts,  legacies,  and  funeral  expences,  and  be  gn*' 
bis  wife  all  his  personal  estate  whatsoever,  and  constituted  her  sole  executrix.  Theddi 
exceeded  the  personal  estate.  .  Lord  Bathurst  determined  the  personal  estate  to  be  titaf 


(5)  Ambler,  4a,  but  lately  reported  much  more  fully,  1  Cox,  Ch.  Ca.  ^[uoiw^i 
a  see  1  Merivale,  221. 
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by  hb  yA\]  directed,  that  all  his  debts  should  be  paid:  he  devldedhls- 
real  estate  to  Lord  Inchiquin  and  another,  in  trust,  that  they  sfaould- 
make  sale  of  a  sufficient  part  of  the  estate,  and  out  of  the  money 
arising  therefrom,  together  with  the  rents  and  profits,  should,  in  the 
Jlrst  placey  pay  all  the  debts  whrch  he  should  owe  at  the  time  of  his 
deatn,  and  his  legacies,  and*  subject  thereto,  he  limited  his  real  estate 
OYer :  he  gave  Sir  IVilliam  Wyndham  20,000^.  and  some  other  legacies  ; 
then  followed  these  words,  "  and  his  further  will  was,  that  the  whole 
'^  money  to  be  raised  by  such  sale,  should  be  taken  as  part  of  his  per- 
'*  sonal  estate :"  l^tly,  he  gave  the  rest  and  residue  of  his  personal 
estate  whatsoever,  after  payment  of  his  debts,  to  the  defendant.  The 
personal  estate  was  first  applied.  —  In  Fereges  v.  Robinson^  Bunb.  301. 
the  same  doctrine  was  laid  down,  because,  as  the  Court  observed, 
there  were  no  negative  words  to  exonerate  the  personal  estate.  In 
Stephenson  v.  Heathcote  (6),  Harper  devised  lands  to  trustees  in  trust, 
by  sale  or  mortgage,  to  raise  so  much  money  as  would  pay  all  his  debts, 
and  funeraT  expences :  he  then  gave  a  silver  tobacco-box  to  A.  B,  and 
gave  all  the  residue,  of  his  personal  estate  to  his  wife,  and  made  her 
executrix.  Lord  Northington  ordered  the  personal  estate  to  be  first 
applied. 

Lord  Commissioner  Ashhurst  delivered  the   opinion  of  himself  and 
Lord  Commissioner  Hotham.  ■  The  first  question  is,  whether,  un- 

der the  will  o^  Charles  Bertie^  the  plaintiff  is  entitled  to  the  personal 

estate  discharged  of   thfe  debts.     2dly.   Whether  the  personal 

estate  is  the  fund  out  of  which  the  mortgages  are  to  be  paid. 

Sdly.  What  estate  the  plaintiff  takes  in  the  freehold  and  personal 
estate.  —  The  main  question  is,  whether  the  plaintiff  is  entitlea  to' the 
personal  estate  discharged  of  the  debts :  —  The  cases  are  determined  on 
different  grounds. —  Adams  y.  Merrick,  Eq.  Abr.  271.  which  is  in  favour 
of  the  plaintiff,   made  the  ground,   that  the  testator  said  that  the 

trustees  do  and  shally  by  mortgage,  S^c,  pay. This  is  ar-  very 

[♦]  loose  ground,  and  has  been  since  abandoned. Fereges  v.  Ro» 

binson^  in  Bunb.  301.  is  the  most  sensible  case. In  Walker  w,  Jackson^ 

2  Atk.  624.  Lord  Hardxvicke  says,  the  general  rule  is,  that  the  personal 
estate  shall  be  first  applied  ;  but  that,  against  his  devisee,  the  testator 
may  charge  his  real  estate,  instead  of  his  personal.  —  The  personal 
estate  must  be  first  applied,  unless  there  are  express  words,  or  a  plain 
intent  to  the  contrary.  —  The  only  question,  in  every  case  of  this  kindj 
is,  whether  you  can  satisfactorily  find  out  whether  the  testator  meant  to 
exempt  the  personal  estate  from  the  debts  ;  for  there  are  no  technical 
words  by  which  it  is  to  be  done.  —  In  this  case,  if  it  depended  on  the 
two  clauses  in  the  will,  the  intent  could  not  be  doubtea,  the  trustees 

are  to  raise  sufiicient  to  pay  all  the  debts. The  next  thing  to  be 

considered  is,  whether  there  is  any  thing  in  the  latter  part  of  tlie  will 
to  overturn  this  apparent  intent.  —  It  seems  highly  probable  the  word 
**  residue'*  was  thrown  in  without  any  meaning,  or  to  give  an  option  to 
the  trustees,  out  of  which  fund  to  take  their  Expences,  and  that  they 
might  not  be  in  advance.  —  At  all  events  it  excludes  the  idea,  that 

the   charge  was  to  fall  upon  the  personalty. The  more  modem 

authorities  have  gone  in  exclusion  of  the  personalty  upon  much  less 

reason,  Anderton  v.  Cookey  HoUiday  v.  Bowman,  (ante  145). We 

think  the  Duke  of  Ancaster  is  entitled  to  the  personal  estate,  exempt 

from  payment   of   debts.  (7) The  next  question  is,    whether    it 

should  be  charged  with  the  mortgages,  and  as  to  this  point  we  are 

(6)  1  Eden's  Du  Ch.  38,  kc.  Et  vide  p.  43.  See  9\sio  j>er  Lord  Eldon  C.  on  it,  1  Mc- 
rivale,  224,  225,  226. 

(7)  This  reversed  by  Lord  Thurlow.     Etvide  antea,  note  (1). 
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bound  by  the  cases  ofSearle  t.  St  Ehy,  2  Wins.  886.9  and  GaUon  and 
Hqncockf  2  Atk.  424.,  to  decree,  that  the  morteage  most  be  paid  oot 
of  the  devised  estate.  -.—  The  8d.  question  is,  what  hiterert  the 

Duke  takes  in  the  personalty. —  He  took  an  absolute  one,  there  is 

no  need  of  express  words  for  this  purpose ;  it  is  beyond  ft  doubt  Mem- 
iague  Bertie  would  have  taken  absolutely;  then,  where  the  testator 
gives  it  by  the  description  of  the  pereon  entitled  to  the  ft«ehold,  he  ^les* 
not  state  the  interest  so  given  to  be  a  less  interest  than  that  of  Mtmiague 
Bertie.  ^  ^  ^ 

A  petition  was  presented  for  a  re-hearing,  which  came  on  before' 
Lord  Thurhn  the  16th  of  June^  1784,  the  arguments  used,  and  the 
cases  cited,  were  a  recapitulation  of  those  before  the  Lords  Com- 
missioners. 

[♦]  Lord  CA«iicrf/or.(8)— It  would  be  highly  advantaffeous  to  pro-' 
perty,  if  there  were  a  settled  rule,  where  tihe  personalty  shall  be  applied 
to  the  payment  of  debts,  and  where  it  shall  be  exempted  frcni  them.  (8) 
One  step  has  been  taken  toward  such  a  rule,  by  its  being  iaid  down,. 
Uiat  charging  the  estate  in  any  way,  is  not,  of  itself,  an  exemptioD  st 
the  persQAal  estate  ;  that  the  personal  estate,  behfig  the  fund  first  habit, 
where  it  is  to  be  aided  by  eitner  a  legal  or  an  equitable  fund,  it  mvA 
be  itself  in  the  first  place  applied.    The  question  that  next  arises  is, 
whether,  a  real  estate  being  charged,  and  the  personal  given  away,  s 
presumption  arises  that  this  shall  be  exempted  from  the  debts.    1  neter 
heard,  till  the  arguments  in  this  case,  that  such  a  rule  had  been  ex- 
tracted from  the  authorities  on  the  subject :  on  the  contrary,  /  him 
ttlmays  understood^  that  in  order  to  exempt  the  personal  estate,  the  ta^ 
iator  must  express  an  intention  so  to  do  ;  although  no  particiJarfirn  ff 
voords  tcfl*  necessarfffor  the  purpose.    I  therefore  take  the  rule  in  prima 
to  be,  that  neither  the  charge  cff  the  debts  upon  the  real  esute,  or 
the  gift  of  the  personal,  is  sufficient,  of  itself,  to  exempt  it.    But  it  n 
indubitably  truey  that  express  voords  are  not  necessary  to  exempt  the  jter-* 
sonal  estate ;  the  question  therefore  is,  whether  a  presumption  can  be 
drawn  of  the  testator's  intention  to  exonerate  the  personsu  estate.    It 
is  impossible  to  express,  in  definition,  what  circumstances  shall  be  8uf> 
ticient  to  raise  this  presumption;  it  must  arise  from  the  context  qftki 
will  (9) ;  but,  with  great  deference  to  the  opinion  which  has  been  given, 
I  think  there  is  not  sufficient  in  this  tviiL     After  devising  his  red 
estate,  the  testator  takes  up  the  term,  he  places  it  before  any  of  his 
other  estates,  and  before  his  issue,  so  that  he  meant  it  to  be  a  subsisting 
term  for  the  pavment  of  his  debts.     He  gives  his  leasehold  estate  to 
Montapue  Bertte,  but  without  any  predilection,  for  he  gives  it  to  who- 
ever should  be  entitled  to  the  possession  of  his  freehold  estate*    Ht 
then  proceeds  to  declare  the  trusts  of  the  term,  which  are  to  raiit 
money  to  pay  his  debts  and  legacies,  and  after  raising  them  the  term  is 
to  cease.     He  then  disposes  the  reM  of  his  personal  estate.     He  after^ 
wards  determines  what  shall  be  done  with  the  personal  estates,  in  case 
he  should  have  issue,  (to)     In  the  provision  which  he  super-adds,  bt 
takes  notice  of  the  devise  of  the  personalty,  and  calls  it  a  residue,  bj 
which  he  means  the  devise  of  the  personal  estate  after  the  specific 
bequest.     He  provides  then,  that  if  lie  should  [*]  die  leaving  issue, 
the  dispositions  he  had  made  should  fail :  this  was  not  essentially  neces- 
sary, tnough  apparently  so.     He  then  makes  a  general  provision  for 

(8)  See  note  (2),  an/«a, 

(9)  Sec  Lord  Eldon  C.*s  obsenrations  on  this  case,  &c.  in  Bootte  v.  Slundtil,  1  Men- 
vale,  2ia  215,  216,  &€.;  -222,  223,  224.  226,  227,  928,  and  note (2),  anUtu 

(10)  See  jHT  M.  It  as  to  this,  in  Burton  v.  ICnoudton,  3  Vest.  109.  ;  and  per  Lcrf 
Eldm  C.  in  BooUe  v.  Biundctl,  1  Merivalc,  227,228. 
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the  discharge  of  the  executors,  who  are  also  trustees ;  so  that  it  is 
nven  them  in  the  character  of  executors.    It  is  also  material  to  observe, 
that  in  the  special  and  general  disposition  of  the  personal  estate,  to  the 
smne  person  vyho  shall  be  entitled  to  the  possession  of  the  realy  the  per^ 
sonal  is  made  to  accrue  to  the  real,  which  is  settled  with  the  utmost 
strictness;     The  question  then  is,  whether  any  inference  .  is  to  be 
drawn,  that^  he  meant  it  should  go  with  the  burthen  the  law  throws 
upon  it,  or  it  is  to  be  presumed  that  it  should  be  exonerated  for  the 
purpose  of  throwing  that  burthen  upon  the  freehold  estate,  which  he 
has  given  in  the  stnctest  manner.    The  inference  rather  seems  ta  rae 
to  be,  that  he  meant  to  protect  the  real  estate,  and  therefore  that  the 
personal  should  bear  its  natural  burthen.     By  chance  he  has. gone  far- 
ther ;  for  where  he  has  given  directions  for  the  indemnity  of  his  ex- 
ecutors, he  has  directed  the  expences  to  be  taken  out  of  either  the 
personal  or  real  estate.     He  has,  in  that  clause,  arranged  the  estates  as 
the   law  would  arrange  them ;  which  affords  an  inference,  that  he 
meant  the  real  estate  only  to  *be  in  aid  of  the  personal:  I  should 
therefore  think,  if  the  rule  were,  that  the  gift  of  the  personal  estate  to 
a  stranger  was  sufficient  to  raise  a  presumption  that  it  was  to  be  exempt 
firom  the  debts,  he  had  sufficiently  here  expressed  his  intention  that  it 
should  not  be  so :  but  I  take  the  general  rule  to  be  the  other  way.     I 
should  have  no  doubt  on  the  intention  of  the  testator  in  tliis  respect,  if 
there  were  not  another  point  which  I  think  ought  to  undergo  a  further 
enquiry :  I  mean  the  mortgage  of  the  leasehold  estate.    The  case  of 
Searle  v.  St.  Eloy  (il),  went  upon  the  idea  of  the  charge,  upon  the  real 
estate,  being  the  debt  of  the  testator.    If  that  case  .were  recent,  and 
had  not  been  followed,  I  should  have  thought,  upon  the  face  of  it,  it 
was  very  open  to  argument.     The  difference  between  the  cases  is,  that, 
if  it  had  been  real  estate  mortgaged  by  the  father,  it  would  have  beea^ 
liable  only  as  a  charge ;  but  in  the  present  case,  the  debt  of  th  -  father 
falls  upon  the  estate  in  two  ways,  partly  as  being  a  charge,  and  partly 
as  a  debt  upon  the  personal  estate.    It  must  be  referred  to  the  Master, 
to  consider  the  circumstances  of  the  debt  of  6000/.  and  the  estate  on 
which  it  was  secured ;  and,  as  that  point  must  stand  f^  over,  I  sliall 
think  it  no  impediment  to  the  justice  of  the  Court,  to  defer  the  decree 
upon  the  other  point  also. 

The  Master  having  made  his  rei)ort,  that .  the  6000/.  was  a  charge 
upon  the  leasehold  estate,  prior  to  the  testator's  having  any  interest  in 
ity  and  that  he  had  only  covenanted  for  the  payment  of  the  money 
upon  the  transfer  of  the  mortgage  from  Mrs.  Neate  to  Sir  Thomas 
Palmer ;  the  cause  was  again  set  down  for  argument  the  4>th  Jtdtf^ 
1785,  and  then  stood  for  judgment  till  the  next  day,  when  the  Lord 
Chancellor  pronounced  his  decree. 

Lord  Chancellor.  —  Whether  the  personal  estate  should  be  liable, 
in  the  first  instance,  in  exoneration  of  the  real  estate,  to  the  payment 
of  debts,  in  wills  of  this  kind,  upon  looking  into  the  cases,  I  find  to  be 
a  point  so  slender  and  fine,  that  I  cannot  collect  any  certainty  upon 
the  question ;  but  so  much  uncertainty  abounds,  that  could  the  will  of 
a  testator  be  referred  to  a  number  of  lawyers,  they  would  probably 
entertain  a  diversity  of  opinions  upon  it.  (12)  The  point  ought  to  be 
fixed ;  and  in  order  to  make  it  so,  I  take  it  the  ndes  have  been  these, 
and  should  be  adhered  to :  In  the  first  place,  that  the  personal  estate  is 
liable  in  the  first  instance  to  the  payment  of  the  debts,  but  (in  exception 
to  this,)  it  is  agreed,  that  the  testator  may,  if  he  j^ases,  give  his  per- 
sonal estate,  as  against  his  heir,  or  any  other  representative,  clear  of 
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(1:2)  Sec  Uicobbcrvations  and  references  in  note  (2)^  atUea* 
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the  payment  of  his  debts;  and  then  It  becomes  a  question,  what  is  the 
mode  of  expression  to  give  the  personal  estate  exempt  from  such  paj- 
menty  when  the  rule  of  law  is^  that  such  estate  is  first  liable.  PernapB 
it  might  have  been  not  unwise  to  have  adopted  the  rule  laid  down  m 
Fereges  v.  Robinson,  that  the  testator  must  use  express  tvords  for  that 
purpose,  but  it  is  impossible  to  abide  by  the  opinion  given  in  that  case, 
consistently  with  the  rules  in  other  cases.  (13)  The  2d  rule  is,  that 
where  there  is  a  declaration  plain  that  shall  stand  in  lieu  of.  express 
xjoords  (13) ;  this  rule  has  been  laid  down  so  long,  and  acted  upon  so  con- 
stantly, that  if  other  judges  were  to  put  the  construction  of  wills  upon 
other  grounds,  how  wise  soever  it  might  have  been  originally  to  have 
done  so,  it  would  be  very  unwise  to  make  the  administration  of  justice 
take  a  course  contrary  to  former  rules*  Therefore,  if  there  be  a  <2^ 
claration  plain,  or  manifestation  clear,  so  that  it  is  apparent,  upon  the 
face  of  the  will,  that  there  is  such  a  plain  intention  (14),  the  nile  theo 
is,  not  to  [♦]  disappoint,  but  to  carry  such  intention  into  execution. 
But  should'  not  such  intention  manifestly  appear,  there  is  not  a  single 
case,  which  does  not  take  it  for  granted  that  toe  personal  estate  is,  by 
law,  the  first  fund  for  the  payment  of  debts.  In  regard  then  to  the 
general  intention  of  the  will  of  Charles  Bertie;  the  testator  was  sei^ 
of  a  real  estate,  which  he  had  in  his  contemplation,  (exclusive  of  the 
idea  of  his  otvn  children,)  and  wished  to  leave  it  to  other  lines  of  the 
family  of  Bertie,  and  consequently  devised  it  to  Montague:  Bertie,  with 
remainder  over  to  Peregrine  Bertie  for  life,  &c.  so  far  in  respect  of  the 
real  estate,  his  intention  was  to  Jix  it  in  the  name  and  blood  of  the 
family.  The  next  object  he  had  in  view,  was  a  leasehold  estate 
whicn  he  held  under  the  Crown;  that  estate  was  a  chattel  interest; 
and  with  regard  to  that,  he  does  not  shew  such  a  wish  to  fix  and 
continue  that  estate  in  the  line  of  Bertie :  his  apparent  wish  was  not 
so  stn-^g'as  in  respect  to  the  disposal  of  his  real  estate;  for  had  it 
been  so,  though  he  could  not  have  created  an  entail  of  this  lease- 
hold estate  with  limitations  over,  yet  he  might  have  prevented  the  fnt 
taker  of  it  frorH  alienating  it.  Had  the  testator  been  asked  the  ques- 
tion, whether  he  meant  that  this  part  of  his  estate  should  be  subject 
to  the  mortgage,  or  to  give  it  entire  to  the  first  taker  of  the  real  estate, 
or  to  charge  the  term  of  99  years  in  exoneration  of  the  other  estate, 
this  might  have  been  a  very  doubtful  question,  and  merely  conjec- 
tural, though  perhaps  he  might  have  answered,  that  that  estate  should 
pay  the  debts  :  but  whatever  his  intention  was,  he  has  positively  given 
it  subject  to  the  paymerit  of  the  debt  ;  therefore,  if  another  estate  had 
been  appropriated  to  payment  of  his  debts,  and  tliis  had  been  h'u 
^ebt  upon  the  estate,  I  should  have  concurred  witli  the  Lords  Com- 
missioners: but  in  following  them  in  that  course,  in  which  they 
considered  it;  as  being  the  clear  intention,  in  the  mind  of  the  tes- 
tator, that  the  real  estate  should  be  so  appropriated,  I  rather  thlnJc 
otherwise  ;.  for  it  appears  to  me,  as  if  the  testator  wished  it  should  not, 
and  that  he  chose  that  the  leasehold  estate  should  be  so  appropriated, 
rather  than  to  have  burthened  the  real  estate.  For  the  mode  of 
limiting  the  estate  to  Montague  Bertie  for  life,  implies  the  intention  of 
giving  him  B. personal  bounty,  but  in  case  of  failure  of  issue,  he  gives  it 
to  the  next  neir  who  should  come  into  possession,  &c  Had  ue  real 
estate  been  expressly  charged  with  payment  of  the  debts,  or  the  testator 
shewn  an  anxious  [♦]  intention  to  have  sacrificed  his  real  estate,  in 

(13)  Sec  note  (2)  especially,  1  Merivale,  209,  210.  215,  et  seg. ;  And  GUHhm  v.  Steeltt 
1  Swanston,  28. 

(14)  After  aU»  it  cxm  only  be  said  with  propriety,  iJuU  it  is  apjwrent  to  thejud^et^ 
decides  it,  Seejjcr  Lord  Alvanlcyt  ^hen  M.  R.,  3  Vcs.  115.;  ami  jKr  Lord  EldomC* 
1  Merivale,  216.  219.,  &c.;  and  2J9. 
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preference  to  the  leasehold  or  his  other  estate,  for  that  purpose,  by  the 
mode  of  disposing  of  his  estates,  such  a  circumstance  might  have  been 
sufficient  to  have  turned  the  rule  of  law,  and  it  must  have  been  appro- 

Eriatcd  to  the  payment  of  debts,  let  him  have  charged  it  in  any  manner 
e  pleased.  When  the  testator  purchased  thU  leasehold  estates  he 
purchased  the  equity  of  redemption;  and  the  mortgage  was  to  be 
considered  merely  as  a  real  incumbrance  upon  the  estate  itself,  and  not  a 
personal  debt,  as  against  the  purchaser,  according  to  the  rules  of  this 
court,  and  cases  decided.  For  if  a  man  purchases  an  equity  of 
redemption,  subject  to  incumbrances,  that  shall  be  a  real  incumbrance 
followmg  the  land,  and  not  a  personal  one.  The  question  is*  whether^ 
by  purchasing  this  estate,  and  assigning  the  mortgage  from  Mrs.  Neate 
to  Hoare,  and  covenanting  for  payment  of  debts,  he  did  not  make  it  his 
own  debt.  Had  Evelj/n  v.  Evelyn  (2  Wms.  659.)  never  been  decided,  a 
fair  argument  might  have  arisen  upon  that  head ;  because  where  a  man 
transfers  a  mortgage^  and  covenants  for  the  payment  of  the  debt 
according  to  the  rule  of  law,  he  makes  it  his  own  debt,  and  makes  him- 
self liable  to  be  sued  upon  that  covenant,  and  such  a  debt  has  priority 
before  other  simple  contract  debts.  Now  I  do  not  know,  in  what  court, 
or  by  what  rule,  the  del)t  would  have  followed  the  purchaser  personally  ; 
but  Evelyn  v.  Evelyn  has  decided,  that  though  he  might  oe,  at  law, 
liable,  yet  while  there  are  real  assets  sufficient  for  the  payment  oMie 
incumbrance^  they  shall  be  applied  for  that  purpose:  and  it  is  to  be 
understood,  with  respect  to  such  transaction,  that  the  party  did  it  by 
way  of  accommodating  the  charge,  and  not  of  making  the  debt  his  own. 
The  difference  between  the  estate  descended  and  purchased  is  nothing^ 
unless  the  circumstance  of  purchasing  creates  the  diffigrence;  but  that 
affords  no  argument.  The  next  question  is,  whether,  when  he  mort- 
gages an  estate  of  his  own  as  an  ulterior  security,  that  circumstance  would 
create  a  difference,  as,  if,  in  Evelyn  v.  Evelyn,  an  additional  real  fund  had 
been  secured  for  milking  the  c(ebt  good,  that  would  have  turned  the 
judgment ;  it  would  not :  for  nothing  makes  it  his  debt  so  effectually,  as 
the  covenant  to  pay,  for  it  does  not  create  the  debt,  but  only  operates  as 
collateral  to  the  debt:  a  man  mortgages  his  estate  wltliout  covenant^ 
yet,  because  the  money  was  borrowed,  the  mortgagee  becomes  a  simple 
contract  creditor,  and,  in  that  case,  the  [*]  mortgage  is  a  collateral  se- 
curity, and  if  there  is  a  bond  or  a  covenant,  then  there  is  a  collateral 
security  of  a  higher  species,  but  no  higher  by  means  of  the  mortgage 
merely ;  therefore  having  such  security  amounts  to  nothing ;  and  I  have 
no  doubt,  but  that  if  the  case  had  been  stated  to  the  Lords  Commis- 
sioners, namely,  that  this  incumbrance  was  not  one  of  the  testator's  debts, 
and  did  not  fail  upon  the  personal  estate,  that  they  would  have  considered 
it  as  inherent  to  the  leasehold  estate.  The  argument  of  its  not  Jailing 
upon  the  testator,  answers  his  real  intention  better.  But  as  to  the  real 
intention,  I  should  have  agreed  with  the  Lords  Commissioners,  could 
that  intention  have  been  made  clear ;  but  the  intention  does  not  amount 
to  a  declaration  plain,  in  any  sense  in  which  these  words  have  been 
properly  applied.  For  the  purpose  of  securing  property,  and  the  due 
administration  of  justice  in  a  free  country,  judges  ought  to  abide 
constantly  by  real  principles,  and  by  such  beneficial  rules  as  may  afford 

tfome  reasonable  judgment  without  applying  to  a  superior  tribunaL r- 

It  is  a  fixed  rule,  that  the  personal  estate  must  be  first  liable,  unle^ 
another  fund  is  provided ;  the  testator  must  express  his  intention  to  dis" 
charge  that  estate  from  the  payment  of  debts.  With  regard  to  the  in- 
tention apparent  upon  this  will,  it  is  said,  such  intention  is  most 
anxiously  limited  to  the  raising  of  the  term  of  ninety-nine  years; 
whether  the  expression  be  more  or  less,  it  is  but  subjecting  the  estate 
to  the  payment  of  debts  \  and  it  cannot  extend  so  far  as  to  suppose  he 

burthened 


awcastkr. 
Matmu 


l^Aes'i 


1  [♦466] 


465  Casks  Argued  and  DfixfinMivfiD 

1785*  burthened  his  real  estate,  in  exoneration  of  the  personal  estate.  If  there 
*^  \  m  ^  Aad  been,  in  the  gift  of  the  personal  estate,  words  of  a  sufficient  force, 
ANCAtnE      according  to  my  notion  of  a  declaration  plain,  I  should  not  have  changed 

ffgoma        the  force  of  those  words ;  but  the  intent  of  diese  words,  as  they  stand, 
Ma"»-        naturally  leans  to  subject  the  personal  estate  to  the  debts.    With  reroect 
to  the  2d  clause,  had  that  stood  alone,  I  confess  that  would  have  been 
liable  to  a  degree  of  inference  ;  but  constructions  thus  picked  up,  and 
collected  from  more  circumstances  than  are  necessary  lor  the  purpose, 
are  not  good  ways  of  finding  out  the  intention  of  the  testator ;  and  it  is 
better  to  rest  upon  settled  rules,  unless  you  can  collect  more  favourable 
and  forcible  observations.    With  regard  to  the  next  clause,  that  carries 
more  weight,  because  the  trustees  are  directed  to  pay,  not  only  iim 
expence  of  the  probate  of  the  will,  which  is  expressly  mentioned;  put  to 
pay  all  the  charges  andexpences  that  should  arise  by  proving  the  will,  or 
oy  any  otjier  [•]  meflw*,  &c.    How  are  these  to  be  paid?  out  aftkeper* 
sonal  estate^  or  the  means  to  be  raised  out  of  the  term  of  mnety-ninc 
years  ?  they  have  authonty  to  pay  the  whole  out  of  the  personal  estate : 
an  optional  clause,  and  empowering  the  executors  to  pay  out  of  tiii^ 
fund,  before  the  other  fund  is  ready  for  the  purpose.    He  has  nrecisely 
arranged  the  estates  in  the  same  oraer  that  the  law  •mould  have  aone ;  he 
has  made  his  personal  estate  first  liablcj^  and  then  the  term.  —  The  true 
ground  upon  which  I  proceed,  is  not  upon  any  of  these  criticisms,  but 
simply  upon  the  rule  of  law»  the  testator  not  having  declared  btf  expmt 
words,  or  any  other  declaration,  tohich  toould  tend  in  law,  to  the  purpose 
ofpreservingir  the  personal  estate  for  any  given  purpose  whatever*    As  to 
Adams  v.  Meyricl,  that  depended  upon  the  circumstance  of  the  personal 
estate  being  a  provision  for  the  wife ;  and,  therefore,  the  Court  forced  a 
construction  upon  the  will,  and  it  is,  as  Lord  Hardwicke  termed  it,  iA 
Walker  v.  Jackson  (15),  8  Atk,  624.  a  weak  case:  in  the  latter  case,  the 
re-publication  of  the  will  was  an  argument  much  relied  upon.    As  to 
the  cases  determined  upon  the  words,  ''  rest  and  residue  (16),"  I  could 
have  wished  his  Lordship  had  decided  upon  them  all,  so  as  to  have  left 
a  particular  note  upon  each  of  them ;  for  such  determinations  as  those 
jcases  afford,  have  occasioned  great  perplexity  upon  the  rule  of  law.    As 
to   Stapleton  v.  Colville,   in  that  case  the   wife  was  executrix,  and, 
exclusive  of  the  context  of  the  will,  with  regard  to  the  option  given  to 
her  to  charge  either  fund,   there  never  was  a  stronger  case  against 
charging  the  real  estate ;  for  he  gives  the  whole  real  estate  to  the  wife, 
and  to  be  charged  with  debts ;  he  wishes  the  continuance  in  his  name 
and  family,  and  yet  charges  it  with  the  payment  of  the  debts.    Lord 
Talbot  observed,  much  might  arise  from  the  examination,   as  to  the 
*         muintum  of  the  debts,  and  the  amount  of  the  personal  estate.    Lord 
jTalbot  took  it  as  clear,  that  such  an  examination  could  be  gone  into.  In 
Stephenson  v.  Heathcote  (17),  it  is  said  expressly,  no  examination  can  be 
haa.    In  that  case,  Lord  Keeper  Henley  rehed  much  upon  the  wift 
being  executrix  (17) :  the  case  was  this,  that  the  testator  gave  all  his 
real  estate  to  R.  and  his  wife  for  ever,  with  a  charge  thereon  ftf 
payment  of  debts;  and  afler  disposing  of  other  property,   he  gi^es 
a  silver  tobacco-box  to  his  uncle,  and  aU  the  residue  ric  gives  to  his  wife 
for  ever,  whom  he  appointed  sole  executrix.    Lord  Keeper's  observation 
r  *4^  ]      uporrthis  case  was  that  the  intent  of  the  [*]  testator  was  to  be  collected 
from*  the  words  of  the  will,  and  from  no  circumstances  out  of  it,  and 

(15)  Lord  Tkurlow  cotnmcnted  very  fully  on  this  case  of  Walker  v.  Jacksm^  v^ 
dfaapproved  of  the  ground  there  relied  on  by  Lord  Hardwicke  i  (dnce,  the  txry  sametir- 

'  cumstance  there  relied  on%  has  induced  twenty  other  cases  to  be  decided  in  direct  cuoir*' 
diction  toit     From  Lord  Eldon  C.'s  notes,  1  Iderivale,  222,  223,  224. 

(16)  See  3  Ves.  109. 

(17)  See  1  Eden,  38.  44. 

upoa 
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won  genehil  pHndples  and  miss  eftaUished  in  the  csasegy  Hm  tike 
Court  could  not  go  into  the  testator's  circumsttUicaBy  as  it  would* 
establish  a  rule  not  to  be  adhered  to.  The  testator  intended  to  charge 
his  personal  estate  with  payment  of  his  debts,  and  only  made  his 
real  estate  an  auxiUaiyJund ;  according  to  the  rnle  of  law,  where  the 
intent  of  the  testator  is  plain,  or  words  tantamount  to  express  words, 
that  is  sufficient  to  take  it  out  of  the  rule:  and  that  it  could  not 
be  the  intention ;  for  the  last  dause,  of  giving  the  silver  tobacco-box,, 
and  then  the  residue  to  his  wife,  is  not  sufficient  to  shew  his  intention 
to  give  the  residue  yre«  ^om  debts,  but  that  the  primary*  fund  should 
be  Sable. 

In  the  present  case  I  am  obliged  to  differ  ffom  the  Lords  <!!ommi9- 
sionera,  and  consider  the  whole  personal  estate  as  liable  to  the  payment  of 
the  debtSf  and  with  respect  to  the  leasehold  estate,  that  the  charge  under- 
which  it  came  to  the  testator  was  prior  to  his  purchasing  it^  and  inherent 
in  the  estatCy  and  the  estate  itself  left  liable  to  answer  it,  and  that 
neither  the  personal  estate,  nor  real  estate,  ought  to  be  charged  witl* 
that  debt.  (18)  The  Judgment,  Ex  reUitione.  f 

f  See^  on  this  subject,  the  cases  of  Parsons  ▼.  Freeman,  [Ambler,  115.] — Lewisft 
Nangfe,  '^Forrester  v,  Leigh,  —  Perkins  ▼.  Bat/nton,  —  IFilton  ▼.  Eari  o£ DarUngUm,  — ' 
Skafto  V.  Shttftot  — Basset  v.  Per  dual,  all  cited  and  stated  by  Mr.  Cox  in  hisnotq 

on  I  Wnu.  C64.  also  the  cases  of  tlie  Earl  of  TankervUle  v.  Fawcctl,  post.  vol.  2.  p.  57 ; 
—and  Tweddelr,  Tweddel,  post.  toI.  2.  p.  101.  — 152. 


(18)  Alter  the  usual  accounts  directed,  and  the  application  of  the  personal  estate,  his 
JLoraship  *'  a.4  to  the  leasehold  estate  devised  to  the  plaintiff,  declared  that  the  same  wa» 
*'  subject  to  the  mortgage  thereon,  and  was  not  exempted  from  the  payment  thereof. 
•*  But  in  case  the  personal  estate  not  specifically  bequeathed  should  not  be  sufficient  for 
*'  the  purposes,  his  Lordship  declared  the  deficiency  was  to  be  made  good  out  of  the 
**  term  of  99  years  created  by  the  will  of  the  said,  testator.**  It  was  to  be  raised  by  sale 
or  mortgage,  as  the  Master  should  i^iprove.  —  If  by  mortgage,*  his  Lordship  declared, 
that  the  tenants  for  life  of  the  estates,  as  they  should  reflectively  come  into  po6seBiion» 
were  out  of  the  mts  and  profits  of  the  estate  comprixed  in  the  said  mortgage,  to  keep 
down  the  interest  of  the  said  mortgage.     R.  I^. 


Cavendish  against  Cavendish. 

(Reg.  Lib.  1784.  A.  fol.  641 .) 

JPLIZABETH  Cavendish  by  her  will,  dated  the  26th  Janunrtf,  1778, 
devised  her  house  in  Piccadilly  to  Lord  George  Cawndish,  and,  in 
the  same  will,  was  the  foHowing  oequest :  I  ^ve  all  my  collection  of 
gems,  medals,  and  curiosities,  togetner  with  uie  cabinet  in  which  the 
same  are  usuall]^  kept,  except  such  parts  thereof  as  I  shall  hereinafVer, 
or  by  any  codicil  afterwards  dispose  of,  to  Lord  Charles  Cavendish^  his 
oxecutors,  administrators,  and  assigns,  upon  trust  to  permit  and  su&r 
the  same  to  be  held  and  enjoyed  by  the  person  who  shall  be  entitled  to 
my  said  house  in  Piccadilly.  She  then  gives  to  the  DuolMSft'of  PortlatMi 
an  oval  box,  a  snuff-box  with  a  portrait,  a&d  several  rings  ood  s<Mds^ 
afterwards,  by  a  codicil,  dated  the  SIst  o£  January,  1779,  *he  devised 
the  house  to  l*"}  Dudley  Long,  Esq.  and  gives  het*  ctfcinet)  by  the 
following  description:  '*  My  collection,  ot  cabinet  of  cutidHlties,  ccnh 
**  sisdng  of  coind,»medals,  gems,  and  Oriental  stoties,  and  other  valuable 
**  things  (except  as  before  excepted)  haii^ng  shelves,  snuff-boxes,  bust 
**  on  the  sta'fr-casc  of  Cardinal /^i^^eJ^u,' my  Florentine  cabinet  of 
«  Oriental  stones  in  the  second  roomS;  and  the  japan  cabinet  in  the  bed- 

^*  chamber. 


In  Courtr  7ih 
Ma^  1784. 

LtncetH  s  Ii9ts 
HesU,  SHi  J^ 
1785. 

the  penon  do 
not  pass  lij»  . 
bemiertof  • 
cabinet  of  co- 
riositiaBy  even  ' 
thoiudi  oooa-  . 
sionwy  ihewm. 
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Cases.  Aroued  and  DEniaciNED 

<<  chamber,  formerly  belonging  to  Lady  Etixmbdh  Wenhaartht  my  kte 
"  aunt,  unto  Lord  Charles  Cavendish  and  Lord  CambdeUf  imon  the  same 

'<  trusts  as  before." She  gave  the  residue  to  Lord  Charles  Cavoh 

dkhy  and  made  him  and  Lord  Cambden  executors. 

The  Question  was,  whether  certain  ornaments  of  her  person,  (vtr.)  a 
diamona  solitaire,  a  pair  of  ear-rings,  a  bow-knot,  and  some  pearisy 
were,  or  were  not,  within  the  bequest. — To  shew  that  they  were,  they 
gave  evidence  that  those  personal  ornaments  were  shewn  as  part  of  ha 
cabinet  upon  various  occasions,  that  they  were  included  in  a  book  kept 
by  herself,  and  called  an  inventory  of  her  cabinet,  and  insisted  th^ 
were  of  the  same  kind  with  the  things  disposed  of  under  the  exception. 
—  On  the  other  hand,  they  read  thie  evidence  of  persons  in  the  trade  as 
to  the  different  sense  oi gems  and  jewels,  that  the  latter  meant  stones  lei 
and  prepared  for  wear,  the  former  when-  kept  for.  curiosity  only. 

Lord  Chancellor  said,  he  took  it,  things  to  pass  under  Uie  will  most  be 
ejusdem  generis  with  those  expressly  devisedr  that  ear-rings  and  other 
ornaments  of  the  person  are  part  of  tne  personal  estate,  not  speciraeniof 
natural  curiosities.  Had  Mr.  PUfs  diamond  been  in  the  cabinet,  in  the 
light  of  a  specimen  of  natural  curiosities,  it  must  have  passed  to  the  de- 
visee, and  therefore  he  thought  the  proper  line  of  distinction  was,  their 
being  prepared  for  wear,  if  not  worn ;  and  directed  an  enquiry  to  be 
made  with  respect  to  the  jewels  being  worn. 

On  the  Master's  report  that  they  were  occasionally  worn,  the  cause 
came  on  before  his  Honor,  sitting  for  Lord  Chancellor^  who  was  of 
opinion  that  that  circumstance  made  the  difference. 

Dismissed  the  Bill. 


[•]  MooDALAY  against  Morton. 

The  same  against  The  East  India  Company. 

(Reg.  Lib.  1784.  B.  fol.  712.) 
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Master  of  the 
RiJUfor  Lord 
Chancellor, 

Lincoln' t  Inn 
HalU  July  8th. 

[S.C.  SDick. 
652.] 

[A  demurrer  r|i{llS  bill  was  filed  against  the  East  India  Company,  and  against 
mQ  not  lie  to  a  X  Morton  their  secretary. . —  It  stated  that  a  cowl,  or  lease,  of  the  per- 
dUc^OT  to"*  ™88'on  to  supply  the  inhabitants  of  Madras  with  tobacco  for  ten  years, 
^^^ll^^  had  been  granted  to  the  plaintifis,  and  signed  by  John  Smith  (a  person 

pUintifftogoto  properly  authorized  by  the  Company)  that  the  plaintiffs,  as  lessees,  cove- 
law,  on  the  nanted  to  provide  the  settlement  at  a  reasonable  price,  and  that  tobacco 
ground  that  the  being  considered  in  the  East  Indies  as  a  necessary  of  life,  had  been,  for 
^trn^^  ^^  ^™®  immemorial,  supplied  to  the  settlements  of  the  East  India  Com- 
3^2^  pany,  in  this  method.    The  bill  further  stated,  that  in  1782,  (before  tlie 

Demurrer  to  a  expiration  of  the  ten  years,)  the  Company,  by  their  servants  in  /niia, 
biU  against  the  dispossessed  the  plaintifis,  and  granted  another  cowl  to  other  persons  for 
Eatt  Iw&a  |]|e  supplying  of  tobacco ;  and  that  the  plaintiffs  intend  to  bring  an  actios 
^i^^teaeuffv  ^^g^^t  the  East  India  Company,  but  cannot  support  the  same  without 
prayi^a^m-  the  evidence  of  persons  resident  in  the  East  Indies  ;  the  bill,  therefore, 
mission  to  eza^  prayed  a  commission  for  the  examination  of  witnesses ;  and  that  tb« 
mine  witnesses  Company  and  their  secretary  might  discover  by  whom,  and  under  whit 
*?  -'"^^  "fjl  authority,  the  second  cowl  was  granted,  and,  for  that  purpose,  might  set 
u^  n^^^s-  ^^'^  letters,  8fc.  of  their  servants  in  India,  Sfc,  ■  To  tliis  bill  the  d^ 
cover^what    fendants  put  in  a  general  demurrer. 

authority  plain-      Mr.  Madocks,  Mr.  Hardinge,  Mr.  Nedham,  and  Mr.  U^yd,  for  \be 
tiff  was  dispos- 
sessed of  a  lease  for  supplying  Madras  with   tobacco,   (the  plaintiflfs  intending  to  bring  an  wiic**) 
overruled. 

plainti^ 
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plaintifis. The  court  will  retain  a  bill  in  aid  of  a  legal  title ;  the  only         1785. 

objection  which  can  be  brought  to  the  prayer  of  this  bill,  for  a  com-      ^    -\  ,_  • 
mission  to  examine  witnesses,  is,  that  the  action  at  law  is  not  yet  brought,      Moodalay* 
but  that  objection  has  been  over-ruled.    It  is  sufficient  that  a  foundation         offdrut 
for  an  action  has  been  laid,  by  the  plaintifis  being  dispossessed  by  the       Momox. 
Company's  servants.     The  bill  is  for  the  discovery,  whether  the  persons 
who  have  done  the  act,  are  servants  of  the  Company ;  if  they  are  not, 
they  will  be  liable  in  their  own  persons :  but  it  is  impossible  to  learn, 
whether  they  acted  by  the  Company's  authority,  except  in  this  way.  — 
In  a  case  before  Lord  Bathursty  a  bill  was  fifed  for  a  commission  to 
examine  witnesses  [*]  in  Indian  to  prove  an  assault  committed  by  Mr. 
Verdst*    The  action  was  not  commenced,  and  the  defendant  demurred ; 
but  it  was  then  held,  that  the  circumstance  of  the  action  not  being 
actually  brought  was  immaterial,  and  the  reason  that  the  demurrer  was 
allowed,  was  because  the  court  would  not  compel  a  discovery  of  criminal 
matter.    In  fVych  v.  Meal,  3  Wms.  ^0,  it  was  held  that  the  servant  of 
a  public  Company  should  not  demur  to  a  bill  of  discovery  of  papers  and 
orders,  as  the  Company  cannot  be  indicted  for  perjury,  if  their  answer 
18  false. 

His  Honor  mentioned  the  case  of  Eserton  v.  Mostyn,  where  it  was 
held,  that  before  an  action  brought,  a  bill  for  perpetuating  the  testimony 
of  witnesses  could  not  be  supported. 

Mr.  Hardinge  replied  to  this,  tliat  in  tlie  case  of  Egerton  v.  Mostyn 
the  trespass  hs^  been  committed  by  a  known  defendant,  here  the  bill  was 
to  discover  by  whom  the  trespass  was  committed.  In  Heathcote  v.  Fleeter 
2  Vern.  422,  such  a  bill  was  held  to  be  well  brought. 

Mr.  Attomey-Generaly  Mr.  SolicUor-Generalt  and  Mr.  Mitford  for 
the  defendants.  —  There  is  no  instance  of  a  court  of  equity  granting  a 
commission  to  examine  witnesses  in  a  suit  not  existing,  it  is  matter  of 
discretion,  not  of  right ;  a  bill  to  perpetuate  the  testimony  of  witi^esses 
cannot  be  brought  until  aHer  the  action  is  commenced,  unless  in  cases 
where  an  action  will  not  lie,  as  where  it  is  apprehended  that,  ader  all  the 
witnesses  are  dead,  new  claims  will  be  made.  —  Then  as  to  the  discovery 
prayed,  it  is  not  a  discovery  of  the  parties  who  have  done  the  injury. 
The  plaintifis  state,  that  Smith  and  others  granted  them  the  lease  to 
iBupply  the  settlement  with  tobacco,  and  that  they  have  been  dispossessed, 
but  they  do  not  pretend  that  they  cannot  bring  an  action  against  the 
new  lessees,  whicn,  as  they  are  in  possession  of  the  old  lea^e,  they  cer- 
tainly might  do.  But,  by  suggesting  that  the  Company  have  papers  in 
their  possession,  by  which  it  will  appear  the  dispossession  was  by  their 
authority,  they  call  upon  the  secretary  to  produce  those  papers.  —  In  the 
case  Cited  from  Williams^  it  was  admitted  that  the  Company,  if  natural 
persons,  would  be  obliged  to  make  the  discovery,  and  therefore  the  party 
could  call  upon  their  servant;  but,  in  this  case,  it  does  not  appear  that 
the  principals  had  any  thing  to  do  with  the  matter.  In  another  view, 
this  is  a  matter  of  great  importance  to  the  Company ;  for  the  grant  of 
the  lease,  and  the  removal  of  the  lessees  [*]  are  incident  to  their  cha- 
racter as  a  Sovereign  Power.  It  was  an  exercise  of  their  dominion  as 
such,  and  no  act  of  sovereignty  can  be  questioned  in  a  bill  here,  or  in  a 
suit  at  law. 

Master  of  the  Rolls.  (1)— •  At  the  outset  I  thought  the  cases  of  a  cor- 
poration, and  of  ah  individual  were  different ;  but  I  am  glad  to  have  the 
authority  of  Lord  Talbot,  that  they  are  not.  —  In  ordinary  cases,  when 
an  action  has  been  brought,  the  Court,  as  auxiliary  to  the  remedy,  will 

f;rant  the  commission.      .    This  is  constantly  done  in  the  Exchequer  in 
nsurance  cases.  —  I  admit  that  no  suit  will  lie  in  this  Court  against  a 
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Severcign.  Power,  for  any  thin^  done  in  that  capacity ;  l>ut  I  do  not 
thipk  the  East  India  Company  is  within  that  rule.— —-'Iliey  have  rights 
as  a  Sovereign  Power,  they  have  also  duties  as  individuals:  if  they  enter 
into  bonds  in  India,  the  sums  secured  may  be  recovered  here.  So  in 
this  case,  as  a  private  Company,  they  have  entered  into  a  private  con- 
tract, to  which  tney  must  be  liable.  — — -  If  the  discovery  prayed  were  of 
a  matter  which  would  be  Jdo  de  se,  it  would  be  improper  to  suffier  any 
delay  or  expence ;  but  here  is  a  primdjade  ground  of  action,  the  Con- 
l^any  has  put  other  persons  in  the  way  of  doing  the  plaintifi  an  injuiy. 
.^—  Bui  it  is  said  that  no  action  has  been  brought.— In  addition  to 
the  cases  cited  on  this  part  of  the  question,  I  remember  one  in  poiiit« 
that  the  commission  may  be  before  any  action  is  brought.  The  disoovtij 
may  be  necessary,  before  the  declaration  can  be  drawn,  if  the  suit  be  by 
original  (which  I  believe  it  must  against  a  corporation) ;  I  thinki  there- 
fore, the  plaintiff  are  entitled  both  to  the  mscovery  and  comnusnoiL 
—  Mr.  Solicitor  says  it  would  be  perilous  that  the  secretair  should 
discover  matters  prejudicial  to  the  Company ;  if  any  part  of  tne  letten 
called  for  are  so,  lie  need  not  discover  those  ports.  In  a  case  of  WaUk 
and  Ellison  v.  Whiter  it  was  so  ordered,  that  the  discovery  should  be 
only  of  the  parts  of  the  letters,  which  were  necessary.  (2) 

Demurrer  over-ruled, 

(2)  The  practice  is,  that  the  party  may  seal  up  such  parti  of  the  clocniiienls,aiAfAI 
pledge  Mmself,  by  qffldavUs,  do  not  relate  to  any  of  the  matten  in  qoeitioQ.  See  WS: 
aon'f  Cm,  Ch.  28S. 
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gave 
SOOi.  stock  in 
long  annuities 
— to^. — the 
same  to  JB*  — 
SOQf .  long  an- 
nuities to  C. 
theinierett 
thereof  to  ac- 
cumulate, an 
enquiry  admit- 
ted into  the 
state  of  her  pro- 
perty, to  shew 
she  meant  such 
sums  of  money, 
not  annuities  of 
thisamount.(l) 


[♦]  FoNNEREAU  against  Poyntz.    [25  July.'] 
(Reg.  Lib.  1784.  A.  fol.  406.  b.) 

npHE  testatrix,  Jane  Malchevy  by  will  dated  8th  of  March  1783,  grre 
•■•    the  following  bequests  :  "  I  give  to  Mary  Poyntz  the  sum  of  50rf. 
"  stock  in  long  annuities^  I  give  to  Mary  Haye  the  sum  of  500/.  stock  w 
**  long  annuities  ;  I  also  give  unto  Miss  «/.  L.  Barbauld  the  sum  of  20tf* 
"  stock  in  long  annuities^  the  interest  thereof  to  accumtdate  until  she  skaH 
"  attain  ttventy-one,  and  then  the  ivhole  to  be  transferred  to  her  by  ny 
<*  executors ;  also  I  give  unto  Miss  H.  Dawson  the  sum  of  1001.  stock  m 
"  long  annuities,  the  interest  thereof  to  accumulate  until  she  attains  twtntj/* 
"  owe,  and  then  the  whole  to  be  transferred  to  her  by  my  executors.'''^ 
*<  And  all  the  rest  and  residue  of  my  estate,  and  enects,  both  real  and 
"  personal,  whatsoever  and  wheresoever,  I  give,  devise,  and  bequeatb 
<<  the  same,  and  all  and  every  part  thereof,  unto  my  said  two  nephewi 
"  Martin  Fonnereau  and  Thomas  Fonnereau^   their  heirs,  executors, 
"  administrators,  and  assigns  for  ever."  —  The  bill  was  filed  by  the 
residuary  legatees,  that  they  might  be  paid  the  residue  of  the  testatrix*! 
estate,  after  payment  out  of  it,  of  the  several  suras  of  500/.  500/.  20(4 
and  100/.  to  the  legatees ;  and  upon  the  hearing  in  Easter  term,  1784, 
it  being  then  stated  that  the  testatrix  had 'only  120/.  a-year,  long  annoi- 
tics,  the  question  was,  whether  the  legatees  should  have  the  respectii^ 
sums  given  to  them,  raised  by  sale  of  so  much  of  the  stock  as  would  pro- 


.  (1)  See  upon  the  point  in  question,  and  several  observations  upon  the  principal 
aelwoad  V.  MUdtnay,  3  Yes.  306. 310.  Per  Lord  EUhn  C.  in  Druce  v.  Denniaon,  0  Yes.  401. 
Etper  Sir  mmam  Grant  M.  R.  in  Pagew.  LeapmgiDeU,  18  Yea.  466.  Vide  tJiu> Ptith 
ney  v.  ImtA  DarUn^on,  autea,  223;  228.  230»  231.,  &a,  with  the  references;  and  f^ 
cvAarly  the  observation!  of  Lord  Eldon  C.  thereon,  6  Yes.  399,  400,  401.  Etvidew^ 
(2)  to  Jeacock  v.  Falkcnery  anirOf  296. 
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duce  the  same,  or  they  were  entitled,  under  the  will,  to  annuities  of  the 
sums  respectively  given  them,  and  of  course  must  divide  the  whole 
of  the  testatrix's  property  rateably,  leaving  nothing  to  the  residuary 
l^atees. 

Mr,  ScoU  for  the  defendants,  argued,  that  these  bequests  to  the  lega- 
tees, must  be  bequests  qf  annuities,  the  subject  ffiven  not  being  stock,, 
but  an  annuity.  In  Stafford  ▼.  Hofiouy  a  few  ^ys  ago  (post,  p,  482. 
upon  the  re-hearing)  it  was  determined  that  where  the  first  legacy  was 
to  one  of  100/.  a-yeari  long  annuities,  then  a  legacy  to  another  of  50/. 
long  annuities,  and  50/.  in  long  annuities  to  a  third  person,  that  the  two 
latter  took  50/.  a-year  each. 

[*]  Lord  ChanceUor.  —  The  case  is,  there  is  no  such  fund  as  is 
described  by  the  will.  Where  the  words  used  by  a  testator  are  sensible, 
they  must  be  taken  as  they  stand;  if  not,  the  construction  must  be 
taken  aliunde.  The  question  here  is  whether,  tlie  description  being  in- 
applicable, the  legatee  is  to  take  500/.  a-year,  or  500/.  is  to  be  laid  out 
for  her  in  that  fund.  I  am  perfectly  conscious  the  testatrix  meant  only 
to  give  5001*  it  appears,  by  the  terms,  she  could  not  mean  to  give  500^. 
a-year.  But  I  doubt  whether  evidence  can  be  admitted  to  explain  the 
irords,  which  are  very  nearly  those  used  in  the  receipt.  If  she  had  ex- 
pressly given  25/.  interest,  or  share  in  long  annuities,  (the  very  terms 
of  the  receipt)  it  would  have  been  very  dear  the  legatee  must  have 
taken  25/.  a-year,  and  the  description,  here,  of  stock,  is  the  annuity 
itself,  nothing  else;  and  the  sense  of  the  words  is  describing  the 
quantity  of  3ie  annuity.  But  let  it  be  referred  to  the  Master  to  take 
m  account  of  the  personal  estate  of  the  testatrix,  and,  in  particular, 
'low  much  of  it  was  m  the  long  annuities,  and  reserve  further  directions 
till  after  the  Master's  report. 

On  the  8th  June  1785,  the  cause  came  on  for  further  directions,  the 
faster  having  reported  that  the  testatrix,  at  the  time  of  making  her 
iril],  had  only  120/.  long  annuities. 

Mr.  Madocks  argued  for  the  plaintifis,  upon  the  manifest  intention  of 
he  testatrix.  Mr.  Scatty  for  the  defendants,  upon  the  construction  of 
iie  words. 

Lord  Chancellor,  —  It  is  perfectly  clear,  from  the  data^  that  the 
«statrix  did  not  mean  to  give  so  mMch  per  annum  to  the  several  legatees, 
br  she  clearly  meant  a  reserve  of  part  of  her  fortune  for  the  residuary 
egatees,  to  whose  family  she  was  under  obligations :  whereas,  by  the 
construction  contended  for,  she  has  given  awa^  ten  times  as  much  as 
ihe  had  to  give.  Had  her  fortune  been  sufficient  to  have  satisfied  all 
he  legacies,  they  must  have  taken  place  according  to  the  words ;  but 
lot  being  so,  the  difficulty  is  to  lay  down  an^  rule  for  admitting  evi- 
lence  of  the  state  of  her  property  at  the  time,  in  order  to  construe  the 
rill  a^nst  the  direct  ana  natural  meaning  of  the  words ;  although  the 
ntenuon  of  the.  testatrix  appears  perfect W^  clear,  from  other  circum- 
tances  which  amount  to  [*]  demonstration,  that  she  did  not  mean 
hem  in  that  sense.  If  I  could  find  out  such  a  degree  of  ambiguity  as 
he  law  has  suffered  to  be  explained  by  evidence,  I  should  be  very  glad 
o  do  it.  If  it  had  been  doubtful  out  of  what  fund  the  legacy  was  to 
jrise,  that  would  have  been  matter  to  explain  by  evidence ;  but,  upon 
txamining  the  receipt,  she.  has  used  words  so  near  the  techmcal 
lescription,  and  so  apposite  to  dispose  of  so  much  per  annuniy  that  I 
lo  not  know  what  I  can  do,  without  going  too  far  in  point  of  precedent, 
t  b  a  very  hard  case,  but  the  words  are  too  near  those  a  man  of  bu- 
iness  would  make  use  of  to  dispose  of  so  much  j^er  annum,  1  must 
berefore  declare  the  legatees  entitled,  respectively,  to  their  500/.  200/. 
nd  100/.  per  annum,  and  they  must  abate  m  proportion. 

The  manifest  reluctance  with  which  this  judgment  was  given  induced 
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an  immediate  application,  on  the  part  of  the  plaintifb*  for  a  re-heartfig^ 
The  cause  accoroingly  came  on  again,  when  Mr.  Mamfiddy  Mr.  Madockt 
and  Mr.  Kingy  -argued  for  the  plaintiffis.  And  Mr.  Scatty  Mr.  Mitfordy 
and  Mr.  Grimwoody  for  the  defendants. 

For  the  plaintiffs,  it  was  argued.     1st.  That  this  is  a  case  in  which 
parol-evidence  ought  to  be  admitted.    It  is  true  the  Court  will  not 
admit  parol-evidence  to  raise  a  title  or  gift ;  but  where  the  title  or  gift 
is  raised,  and  there  is  a  doubt  as  to  the  person,  or  other  circumstances, 
then  parol-evidence  shall  be  admitted.    In  this  case,  there  is  a  latent 
ambiguity,  not  arising  from  the  words  themselves,  for  they  are  clear, 
but  with  xespect  to  their  application.    In  the  case  where  there  are  two 
persons  of  the  same  name,  the  doubt  is  with  respect  to  the  q>plicatioo. 
So,  where  there  is  nothing  answering  to  the  words,  parol-evidence  ii 
admitted.    This  is  a  case  of  that  sort ;  there  is  no  subject  to  which  the 
terms  of  the  will  apply.     Then  it  is  precisely  within  the  meaning  of  the 
several  cases.    In  Hodgson  v.  Hodgsofiy  2  Yem.  59S*    Lord  Chancdhr 
said  he  saw  no  hurt  in  admitting  collateral  proof  to  make  certain  tlie 
person  or  thing  described.    In  Cuthbert  v.  Peacocky  in  the  same  book, 
p.  594.  he  admitted  the  same,  to  explain  the  testator's  intention  that  a 
le^cy  should  not  go  in  satis&ction.    In  2  Yem.  252.  to  prove  that  the 
widow  should  have  the  perstmal  estate  free  from  debts— So  in  Her* 
m  V.  the  Bishop  of  Lincolny  2  Wms.  1S5.     [*]  In  Ulrich  v.  IMckfidi^ 
2  Atk.  S72.  Lord  Hardakke  laid  down  the  cases  in  which  courts  m  kv 
or  equitv  will  admit  parol-evidence.     1st.  To  ascertain  the  penoo, 
where  there  are  two  of  4he  same  name,  or  where  there  has  been  a 
mistake  in  the  Christian  or  surname ;  and  this  upon  absolute  necesntj, 
as  in  Lord  Cheyney^s  case,  5  Co.  68.  where  there  were  two  sons  of  the 
name  ofJoAn,  andfif  the  Court  had  not  let  in  the  evidence,  it  would 
have  made  the  will  void.  —  The  2d  is  with  respect  to  resulting  trusts 
relating  to  personal  estate,  where  a  person  maKes  an  executor  with  a 
small  legacy,  and  the  next  of  kin  claims  the  residue ;  in  order  to  rebut 
the  resulting  trust,  parol-proof  is  admitted.    In  the  present  case,  the 
testatrix  had  only  120/.  a-year,  which  she  had  purchased  at  different 
times.     According  to  the  construction   contended  for,  she  will  have 
disposed  of  ISOOSC  a-ycar.  — The  8iu*plus  is  given  to  the  nephews,  she 
clearly  meant  they  should  have  something.    This  circumstance  will  let 
in  the  parol-evidence  of  the  value  of  the  estate,  according  to  the  case 
of  Dyose  v.  Dyoscy  1   Wms.  305.    In  King  v.  PhUipSy  I  Yesey,  232. 
Lord  Hardtoicfce  said,  the  legacy  being  so  near  the  value  of  the  estate, 
he  would  do  what  Lord  Jefferies  and  Lord  Conjper  had  done  before, 
and   accordingly  directed  an  account  of  the  value  of  the  personal 
estate.  (2)     So  m  Cole  v.  Ratvlimony  2  Lord  Raymond,  831.     In  3  Bor- 
row, 1896,  before  Lord  Mansfield,  the  value  of  the  estate  was  taken 
into  consideration.     In  Milner  v.  MUnevy  1  Yesey,  106.  the  intention 
being  plain,  the  Court  made  up  the  whole  sum.     There  are  several 
cases  of  the  same  kind  in  Stoinbume.  —  The  error,  here,  was  in  respect 
to  the  quantity.     She  did  not  mean  5001,  a-year,  but  500/.  to  be  laid 
out  in  that  stock.    2dly.  This  construction  is  supported  by  the  direction 
that  the  interest  of  the  stock  given  to  the  infant  legatees  should  accu- 
mulate. —  The  construction  certainly  must  be  interest  of  a  gross  sum, 
or  of  the  original  subscription,  not  of  an  annuity,  which  can  produce 
no  interest.    There  is  no  more  a  capital  answering  to  the  3  per  cenU. 
than  to  these  annuities.     They  were  instituted  at  the  same  time,  only 
one  was  redeemable,  the  other  extinguishable.     The  receipt  (which  has 
been  relied  upon)  is  the  same  in  both  oases.    It  is  called  jotW  stock  afi 
per  cent*  annuities :  so  that,  according  to  the  reasoning  on  the  other  side) 


(2)  S*i9tho'uiMasi€r$v»  Mattm,  1  P.  W,42^ 


It 


~  IN  THE  Court  of  Chancxry. 


475 


if  she  had  given  500/.  3  per  cent,  annuities,  it  would  have  been  500/.  a- 
year ;  which  nobodv  ever  imagined. 

[♦]  For*  the  defendants,  it  was  argued,  That  admitting  the  parol- 
evidence  in  this  case  would  overturn  all  the  authorities  from  Cheynei/s 
case  down  to  the  present  time.  If  it  could  be  at  ail  admitted,  it  could 
not  be  to  the  purpose  contended  for  ;  but  if,  upon  the  face  of  the  will, 
there  was  a  latent  ambiguity,  to  explain  that,  the  evidence  might  be 
admitted.  The  fund  itself,  there  being  but  one  fund  of  lon^  annuities* 
cannot  raise  an  ambiguity.  If  there  were  two  such  funds  they  might, 
and  there  are  cases,  of  that  sort,  where  an  election  seems  to  have  been 
given  to  the  legatees,  Lord  Bacons  Maxims^  rule  23.  and 25.;  but,  in 
that  case,  when  you  had  explained  by  parol-evidence  which  was  the 
fiihdy  vou  could  go  no.  farther ;  the  words  of  the  will  alone  must  ex- 
plain the  quantum  of  the  fund  given.  All  the  cases  are  either,  where 
It  was  necessary  to  ascertain  the  thing  given,  or  the  object  to  take ; 
neither  of  which  can  apply  here,  the  words  having  accurately  explained 
the  stock.  Another  head  of  those  cases  is,  where  the  evidence  is  to 
rebut  a  resulting  trust,  where  the  instrument  has  not  explained  the 
thing,  but  that  cannot  apply  where  the  thing  is  accurately  described, 
and,  being  so,  cannot  be  explained  by  any  thing  out  of  the  will.  In 
Green  v.  Houoard,  (ante  31.)  your  Lordsnip  held  the  word  relations 
had  been  generally  determined  to  be  relations  within  the  statute  of 
distributions,  and  that  you  could  not  go  out  of  the  will.  In  Kelly 
V.  Paulet,  at  the  RoUsj  Trin.  1763(3),  where  the  late  Duchess  of 
Bolton  bequeadicd  household  furnrture,  and  a  question  arose,  whether 
plate  passed,  the  person  who  drew  the  will  said  it  was  not  intended, 
but  tlie  Master  of  the  Rolls  would  not  admit  the  parol-evidence. 
There  is  no  case  where  the  Court  has  admitted  evidence  of  the  property, 
unless  where  the  will  refers  to  specific  property  and  mis-conceives  it, 
or  where  there  is  an  ambiguity  on  the  face  of  the  will.  In  1  Vescy,  232., 
tlie  evidence  was  not  to  prove  the  extent  of  the  disposition.  Vuose  v. 
"Dyose  is  quite  distinct  from  this  case ;  the  will  itself  furnished  the  ar- 
gument. It  is  a  case  by  itself,  and  would  not  probably  be  so  deter- 
mined now.  Parol  evidence  cannot  affect  this  case,  for  if  her  property 
was  not  sufficient,  it  is  only  the  common  case  of  a  party  giving  more 
of  the  case,  the  stock  receipts  are  almost  in  the  very  terms  used  by  the 
testatrix.  And  with  respect  to  the  interest  being  ordered  to  accu- 
mulate, the  argument  does  not  apply,  the  thing  [*]  given  being  an 
annual  sum,  the  word  interest  is  inapplicable.  -—  The  words  can  receive 
no  construction,  but  that  of  500/.  a  year. 

Previous  to  Lord  Chancellors  pronouncing  his  decree,  Mr.  Scott  added 
to  the  cases  he  had  cited,  that  of  Z)oe,  on  the  demise  of  Hanson  v.  Fyldes^ 
Cowp.  833.,  where  evidence  of  the  value  of  the  estate  being  offered  and 
rejected  at  the  trial.  Lord  Mansfield,  on  a  motion  for  a  new  trial,  held 
the  evidence  to  be  irrelevant. 

Lord  Chancellor,  —  So  many  cases,  and  the  doctrines  resulting  from 
them,  of  so  many  various  sorts,  have  been  cited,  —  that  it  would  be  rash 
for  me  to  give  an  opinion  upon  tuhat  is  here  reported^  being  too  much 
eneaged  at  present,  to  afford  leisure  to  examine  tne  matter  so  thoroughly 
as  I  could  wish.  However,  from  what  I  can  collect  from  the  cases,  as 
they  have  been  cited  at  the  bar,  and  according  to  my  own  recollection 
of  them,  I  do  not  apprehend,  that  the  ground  of  reasoning,  respecting 
the  law  upon  this  point,  is  extremely  difficult.  With  respect  to  the  case 
now  before  me  upon  the  Master's  report,  it  is  impossible  to  doubt,  that 
she  did  not  mean  what  the  plaintifi&  contend  for ;  the  construing  this 
will  in  such  direct  opposition  to  what  every  body  must  observe  the  testa- 
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trix  had  in  view,  is  what  I  must  do  with  great  reluctance ;  and  the  only 
question  18,  hotv  to  preserve  the  latOf  ana  yet  to  decide  according  to  the 
intention  of  the  testatrix.  When  it  was  first  mentioned  to  me,  I  tnou^t 
it  totally  impossible  to  admit  evidence  of  her  intention;  and,  upon 
maturer  recollection,  I  may  be  biassed  by  what  the  testatrix  meant,  and 
may  break  into  the  principle  of  the  law,  which,  for  the  wiaest  reasons, 
will  not  admit  of  an  instrument  being  construed  tdiundi.  —  What  shall 
we  say  then  ?  for  I  lay  out  of  the  case  (4)  all  dedaroHon^  of  the  testatrix 
of  what  the  really  meant  to  give,  at  the  time  of  making  her  toillf  and  sff 
statement  of  her  property^  rtom  whence  it  might  be  inferred  fxAat  Ai 
meant.  (4)  But,  upon  the  other  side  of  the  question,  it  is  a  dear  propo- 
sition, which  Mr.  Mansfidd  argued  very  amply,  that  every  evidence,  0 
to  the  description  of  the  subject  the  testatnx  has  described^  must  be 
admitted.  As  in  the  case  of  a  specific  legacy,  you  must  hear  evidence 
concerning  the  subfect  to  which  the  wiU  appUes,  in  order  to  see  tokether  tke 
description  f  *]  applies  aptly  or  not.  It  is  impossible  to  deny  that  the 
statement  of  her  fortune  is  external  evidence.  As  to  the  case  of  Djfite 
V.  DyosCf  there  was  no  ambiguity,  either  latent  or  patent.'  there  was  a 
legacy  of  SOOO^  a-piece  given  to  tJie  younger  sons,  the  residue  to  the 
eldest ;  and  tlie  question  was,  whether  the  residuary  legatee  should  hare 
any  thing  or  nothing,  which,  if  not  mixed  with  the  albir  of  the  executrix 
having  wasted  the  assets  of  the  testator,  is  a  simple  question,  whether  a 
testator  giving  a  larger  legacy  than  he  is  worth,  and  then  the  residue  to 
another,  there  could  be  a  residue.  I  cannot  agree  to  the  law  of  thai 
case; — for,  in  sucli  a  case,  if  the  testatrix  cud  not  leave  areajdne 
beyond  tlie  value  of  the  legacies,  the  residuary  legatee  takes  nothing; 
so  where  the  pecuniary  legacies  abate  inter  se,  Sie  residuary  legatee 
takes  nothing.  And  the  law  of  the  court  is,  that  the  intention  of  the 
testatnx*s  making  a  specific  bequest,  or  pecuniary  legacy,  cannot  be  cob- 
trouled  by  the  statement  of  her  fortune.  .-^ —  It  has  been  much  aigoed, 
that  if  she  had  given  5001.  in  this  way,  *'  I  give  25l.  stock  in  long  annni- 
ties  to  A.f  SO/,  in  long  amraities  to  B.,  and  so  on,"  having  a  fortune  amply 
sufficient  to  supply  a  residue,  not  only  in  the  general  way,  but  for  tlie 
particular  fund  of  long  annuities ;  that,  in  this  case,  the  legacy  should 
be  only  201.  or  SO/.  But  the  annuities  should  answer  the  sum  she  reallj 
meant  to  give ;  therefore,  if  the  construction  of  the  will  stood  unembar' 
rassed,  it  must  go  according  to  the  idea  of  the  stock,  and  mean  201.  per 
annum.  But  the  great  difficulty  occurs  where  the  criticisms  in  these 
cases  have  let  in  evidence,  which,  if  let  in,  shews  the  intention  of  the 
testatrix,  beyond  doubt,  concerning  the  thing  which  the  testatrix  meant 
to  dispose  of,  which  is  a  certain  portion  of  a  joint-interest  in  the  annuitiei 
of  1761.  The  manner  in  which  she  has  aonc  it,  has  been  by  giving 
M.  Poyniz  the  sum  of  500/.  stock  in  long  annuities;  and;  upon  enquiryi 
there  appears  to  be  no  other  stock  of  the  kind ;  and  therefore  it  must 
have  been  in  her  contemplation  to  give  this  particular  kind  of  annuities. 
It  cannot  be  contended,  but  that  it  was  necessary  to  have  laid  before  the 
court  the  condition  of  that  fund,  of  which  she  meant  to  give  certain  pro- 
portions, to  see  whether  the  description  would  apply  to  it;  and,  if  it  is  a 
specific  legacy,  whether  it  does,  or  does  not,  amount  to  the  descriptkm 

(4)  Lord  Eldon  C^  said  Lord  TkvHmo*9  memory  was  diwraccd  by  Mr.  BravB*> 
report  of  this  part  of  the  judgment  (Editor's  M&  note) :  and  his  Lordship,  at  the  flsnr 
time,  properly  asked,  after  referring  to  this  passage,  **  Upon  what  grouiid,  then,  did 
**  Loitl  T/iurtow  admit  the  evidence?**  continuing  thus,  —  **  As  I  have  always  under* 
'*  stood,  and  now  understand  it  from  this  report,  t^pon  thii  ground,  t«z.  that  the  testatrix 
•<  having  given  as  a  species  of  stock  that,  which  was  of  no  known  denominatioa  d 
"  stock,  the  wiU  xkevwl  she  meant  to  give  sometkmg,  but  did  not  aacenaH  ike  nijett  df 
'*  meant  to  give,  &c  &c.  That  was  not  contradicting  anj  description  in  the  will,  &c*" 
Vide  6  Vfs.  401,402.     See  also  nole  (S)  to  Jtacock  v.  i^oMni^r,  antea,  296. 
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MjSclegacy ;  and  althoagh,  not  In  all  poiritff,  a  [*]J  specific  le^a!^,        liSS^ , 
9  gain  a  pracrence;  yet  in  point  of  deseripiion  it  is  so>  being  a 
'a  certain  sum  of  money.    But  it  is  said,  on  the  other  side,  that  it 
ftion,  a  joint  interest  in  a  certain  Jund  $  and,  therefore,  it  is  neces- 

ascertain  the  fund  claimed  by  the  legatee  under  die  words  of. 
Hon.    I  shdotld  have  thought,  had  it  stood  clear  of  all  other  criti-      [  H79  ] 
although  not  an  accurate  description  of  50(V*  joint  interest  in  the 
es,  yet  it  was  a  sufficient  one  of  5007.  stock  in  l6ng  annuities ;  at 
if^  tune,  it  is  impossible  not  to  obsenre  that  the  expression;  **  the 

5001**  is  going  out  of  the  way.  (5)  But  one  does  not  call  for 
^  phrases,  and,  if  the  words  are  found  to  express  the  intention  of 
atrix,  that  is  sufficient,  and  if  it  had  stood  by  itself,  it  is  sufficient 
r  what  the  words  meant,  {an  annual  sum  of  SOOl.)  **  I  do  give 
bequeath,  S^cJ*  (repeating  the  clauses.)  The  difficulty  occurrinpc 
that  she  has  been  speaking  of  a  sum  of  SOOL  which  expression,  if 
g  alone,  ought  not  to  be  interpreted  by  an?  other  context,  bvt  must 
s  whole  compkxkm  fer  the  toord  stock  .*  out  if  it  stood  with  the 
t  to  ajdmit  ot  any  other  construction  upon  it,  I  must  consider  what 
tatrix  meant  by  the  whole  of  the  words,  '^  the  sum  of  500/.  4*^/* 
e  additional  words,  **  the  interest  thereof  to  acctufiKk^.**  Ac-  - 
[^  to  the  natural  sense  of  the  words,  **  sum  of  50M«^vcn  to  A,  at 
-one^  and  the  interest  thereof  to  accumulate,"  I  must  suppose  th^ 
m  to  be  the  principal  sum,  and  the  second  the  intcest  qf  that  < 
td'sum.  It  has  beien  contended,  that  the  word  **  stock"  in  the 
es,  would  not  mean  the  annuity,  because  it  would  extend  to  the 
mtSf  which  are  annuities ;  but,  there,  the  stock  is  denominative  of 
ital  sum ;  otherwise,  as  to  the  long  annuities,  they  are  denomi- 

0  by  the  annuity,  and  the  circumstance  of  their  being  both  annup- 
kes  it  vety  prooable,  that  if  a  person  were  to  speak  of  iif,  as  ^  gross 
s  would  speak  of  the  stocky  and  not  of  the  annuity  merely.  So  • 
ctice  may  wiihrant,  that  if  the  words  had  ended  merely  with  annul- 
Idiout  speaking  of  interest,  there  wof!d  have  been  no  necessity 
ience  to  have  controuled  them,  but  the  second  part  of  the  sen- 
*'  and  the  interest  thereof  to  accumutate,"  raises  a  doubt  whether 
^M  a  sumy  as  producing  intered^  o)r  the  stock  itself.    The  term 

1  is  hot  a  proper  phrase ;  but  this  is  not  a  grosser  [[*3  inaccuracy 
106^  in  the  res^  of  the  w&l.  The  word  "  trans/erred**  is  relied 
la tethnical phrase ;  but  it  weighs  nothing,  because  the  thing  to 
ueath^d,  was  not  ike  stock,  but  the  produce  of  stock,  together  with 
^k  itself.  The  interest,  which  is  the  growing  produce  of  the 
she  meant  to  eive,  is  to  be  laid  out  in  order  to  accumulate:  she 
k^e  meant  by  Ae  word  wantdty  something.  There  is  no  doubt,  if 
hi  stock  had  been  left  out,  but  the  meaning  would  be^  that  Uie 
'  SOOl.  was  to  be  disposed  of  in  long  annuities^  and  to  make  a  prq* 
md  that  produce  to  accumulate,  until  the  legatee  should  attain 
K^e.  Tnis  being  the  douAtful  interpretation,  upon  the  face  of  the 
e  question  arises,  whether  the  state  of  the  testatrix's  fortune  is  not 
h\e  t6  th^  construction  of  the  will.  It  appears,  by  some  other 
f  the  will,  Yhat  she  was  extremely  anxioul  to  make  an  ample  pro- 
fof  the  family  of  the  Fonnereaus;  considering  then  the  situation 
Tcvtune,  it  is  perfectly  inconsistent  to  say  that  she  could  mean  to 
if  times  if^oriikanshe  tods  worth  in  legacito;    My  opinion  therefore 

The  descrfptioii  was  imperfect,  j{  alie  meant  5002.  *  year;  *  the  sum  of  SOOL* 

tantatiuAim-  td  SM,  a  yeir  i  by'  the  iDlneqaeiit  additioii  of  *  stock  m  lop^ 

ties,*  *  interest  ttureof  was  properly  the  ioterest  of  the  sum  of  SOOL  and  not  the 

iSOOl.  itself.**     Lord  Redcsdak'%  BTSS:  not^  in  jiddition  to  the  judgment  as  ia 
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18,  that  the  judgment  must  be  reversed ;  and  that  I  can  let  m  die  m- 
dence  of  the  value  of  the  estate,  not  to  controul  the  bequests  which  the 
testatrix  has  made  in  words  themselves  distinct,  nor  to  controul  a  beqneit 
which  she  had  made  of  a  subject  which  she  had  accurately  described; 
ifut  because  the  words  she  has  used  in  the  descrifition  are^  upon  the  tMe 
oj  the  contexty  uncertain^  tohether  she.  intended  U  as  the  interest  of  a  srm 
sum  to^  accumulate^  or  BOOl.  per  annum  :  The  peculiarity  of  this  toiujur^ 
.  nishes  sufficient  -  doubt  to  xvarrant  the  admission  ^  collateral  evidence  to 
^c^in  tt ;  and,  if  so,  the  statement  of  the  testatrt£s fortune  is  apdieelk 
to  the  purpose  of  such  an  explanation.  The  judgment  ex  raatum* 
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[  *481  ]     [*]  Macnamara  against  Jomes.    [On  further  Directioiis^  July  22.] 

(Reg.  Lib.  1784.  B.  fol  481.  b.) 

nPHE  plaintiff,  Mrs.  Macnamara,  daughter  of  the  late  Artkut  Jvuh 
-">  Esq.  was  entitled,  under  his  nuuriage-settlement,  to  a  sum  of  10,00(A 
—  He,  bj  his  will,  [gave  a  great  maiw  annuities,  and]  devised  all  hii 
real  estates  to  trustees  to  the  use  of  his  daughter  ike  plainti^,  Jor  lye, 
with  remainders  over,  and  ordered  nis  personal  estate  to  be  lud  out  to 
the  same  uses.  And  the  testator  declared,  that  all  the  annuities,  Ac. 
therein  given  should  be  in  full  satisfaction  for  all  demands  the  respectiTC 
.takers  had  upon  him,  except  servants'  wages.  (1)  Some  copyhold  knds 
(in  which  he  had  only  an  equity  of  redemption),  devised  by  the  will  to 
the  same  uses,  had  not  been  surrendered  by  the  testator  to  the  uses  of 
liis  will,  and  dierefore  descended  to  the  plaintiff  as  his  heir  at  law ;  sod 
the  question  was,  whether  she  could  take  the  10,0001.  under  the  settle- 
ment, and  the  copyholds  in  fee,  as  heir  at  law,  consistently  with  the 
devise,  or  must  dect  between  them  and  the  benefits  given  to  her  under 
the  will. 

Lord  Chancellor,  —  The  question  is,  whether  the  money  under  the 
covenant  is  a  demand  she  must  release.  Every  thing  bequeathed  in  s 
will,  is,  in  general,  termed  a  legacy.  Then  the  question  is,  whether 
the  testator  intended,  by  the  general  words,  to  provide  for  the  10,OOOf. 
secured  by  the  marriage-settlement.  It  is  argued  that  he  did  not  sseis 
this ;  for  that  a  legacy  is  not  an  annuity,  but  a  solid  sum.  If  the  genen! 
fund  had  been  given  to  her  absolutely,  it  would  have  been  a  vain  question ; 
but  he  has  so  given  his  whole  fortune,  that,  as  to  her,  it  operates  as  sa 
annuity,  with  remainder  to  her  children,  and  upon  &ilure  of  theai,  to 
other  branches  of  his  own  family.  Therefore,  in  every  sense  of  the 
words,  they  extend  to  the  daughter,  as  well  as  to  any  other  annuitant 
under  the  will.  It  was  argued  that,  if  he  had  only  devised  the  real 
estate  to  her,  it  would  not  have  been  a  satis&ction  for  the  sum  secured 
by  the  covenant :  but  I  know  of  no  case  that  has  decided  that  the  rule 
does  not  extend  to  a  devise  as  well  as  to  a  legacy.  But  here  was  a  legacj 
of  the  personal  fund  to  be  laid  out  to  uses,  as  to  which  she  was  a  legatee; 
and  it  is  impossible  to  [*]  distinguish  her  demand  of  the  lO^OOOL 
under  the  covenant,  from  anv  other  demand  which  would  be  barred. 
WiUi  respect  to  the  copyholds,  where  the  legal  estate  is  not  in  the 
devisor  he  has  no  neea  to  surrender  them,  f    In  this  case  he  bad 

t  The  cases  on  Uiit  subject  are  coUccted  in  Mr.  Cox's  note,  in  his  odition  of  P.  Woi- 
YoL  3.  p.  360. 


tees  to  uses  un- 
der which  his 
dau^iterwas 
tenant  for  life ; 
and  directed 
tfaatannuitanti, 
under  hb  will, 
should  take  in 
satisfaction  of 
tJl  dannsupon 
him.(l}    The 
daughter  had -a 
claim  of 
lO^OOOf.  under 
themazriage- 
settlcment,  she 
must  elect  be- 
tween the  two. 

An  equity  of 
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witiiout  sur- 
render. 
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only  an  eauityy  so  that  the^  pass  by  the  will.    She  must  therefore  convey  1785. 

them  to  the  uses  of  the  1^ll^  and  the  10,000/.  being  within  the  compass  ^  r-^^_* 

of  the  will,  she  cannot  take  the  benefits  given  to  Her  under  the  will,  but  'Macvauaka 

upon  the  terms  of  exdnguishine  her  claim  under  the  settlement.    She  agamsi 

must  elect  to  take  under  the  wiU,  or  against  the  will.  (2)  ^^^'^ 

(2)  It  appetn  that  even  under  the  decree  made  on  the  onginal  hearing,  so  fiur  back  as 
the  16tfa  Jufyt  1781,  the  Master  had  been  directed  to  enquire  whether  it  would  be  for . 
the  benefit  of  the  plainriff  to  take  under  the  will  or  not,  &c  Upon  the  cause  now 
coming  on  for  further  directions,  upon  several  reports  of  the  Master,  the  decree,  after 
dfglaring  (inter  aSa)  that  the  phuntiff'was  entitled  to  hare  tiie  10,000£.  laid  out  fbr  her 
benefit,  &e,  proceeded  thus:  — '*  But  the  said  plaintiff  is  bound  to  surrender  and*  con- 
*'  vey  the  copyhold  estate  mentioned  in  the  report,  to  be  holden  of  the  manon  of  F.  &c. 
*'  to  the  uses  provided  in  the  will,  of  and  concerning  the  freehold  estate  therein  tlerised. 
**  And  his  Lordship  doth  declare,  that  the  legacies  of  500^.  and  5O0U  given  by  thesaid 
*'  will  to  the  plaindff  Ifory  M.,  and  the  interest  and  proceed  of  the  raidue  of  the  said 
*'  testator's  personal  estate,  given  her  during  her  life,  and  the  life-estate  given  to  her  in- 
**  the  lands  to  be  purchased  with  such  residue,  and  also  in  the  freehold  and.  copyhold 
[estates!  devised  by  the  testator's  will,  were  so  given  on  the  terms  of  her  jeleasing^all 
demands  on  the  estate  of  the  said  testator,  which  comprehend  the  several  claims 
above-mentioned.  Wherefore  the  plaintiff  must  elect,  either  to  take  the  benefit  of 
the  several  bequests  above  mentioned,  under  and  according  to  the  will,  discharging 
and  relieving  the  several  claims  abov&-mentioned,  or  to  insist  on  the  said  claims ;  in 
which  case,  all  which  she  might  claim  under  the  said  will,  and  which  she  hath  re- 
**  oeived  or  mi|^t  hereafter  receive  by  virtue  thereof,  must  be  accounted  for,  and  applied 
*'  to  make  good  to  the  odier  residuary  devisees  the  expence  of  satisfying  the  said  claims. 
**  And  the  said  plaintiff  Martf  M*  electing,  by  her  counsel,  to  take  under  the  said  will, 
**  his  Lordship  doth  declare,  that  the  said  sum  of  10,000/.,  and  the  sum  of  1 126/.  2«.  2d. 
**  in  the  sixth  schedule  to  the  Master's  report  mentioned,  are  to  be  considered  as  satis- 
**  fied  and  discharged.  And  the  said  copyhold  estates,  held  of  the  before-mentioned 
<*  manors,  are  to  go  according  to  the  uses  of  the  said  wilL  And  it  is  ordered  that  all 
proper  parties,  as  the  said  Master  shall  direct,  do  join  in  a  conveyance  and  surrender, 
&c.  And  upon  such  conveyance  and  surrender  being  made,  his  Lordship  doth  de- 
clare, that  the  plaintiff  Mary  M.  is  entitled  to  hold,  the  5700/.  New  S,  &  A.  &c  &c." 
Reg.  Lib* 
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SrAFFORD  against  Horton,  [On  further  Directions.] 

AND 

Horton  against  Stafford. 
(Reg.  Lib.  1784.  B.  fol.  533.  b.) 

ZTORTON^  possessed  of  considerable  personal  estate,  and  ^2iitsc\X'- 
\sir\y  of  2Q(H. per  annum.  Bank  long  annuities,  made  his  will,  and, 
among  other  things,  devised  as  follows :  — • "  I  give  to  my  daughter 
**  PnsciMa  Horton^  100/.  a-year,  [in  the]  long  annuities.  IteMy  1  give 
'<  Dr.  Siqffbrd,  (one  of  the  plaintifl^)  50/.  long  annuities.  Iteniy  I  give  to 
**  J.  Bluthcy  5W.  long  annuities,  to  be  laid  out  in  charity  at  his  idiscre- 
**  tion.  He  also  gave  20/.  to  a  servant,  and  then  gave  the  residue  to 
his  wife,  whom  he  appointed  executrix.  —  The  wife  died  before  the  tes- 
tator. Upon  his  death,  Priscilla  the  daughter,  the  defendant,  took  out 
administration,  with  the  will  annexed.  Blythe  died,  and  Stafford  and 
his  wife,  the  plaintiff,  are  his  executors,  who  by  this  bill  claimed  50/. 
per  annum,,  long  annuities,  as  given  to  their  testator  Blythe ;  and  Dr. 
Stafford,  in  his  own  right,  also  claimed  50/.  per  annum,  long  annuities, 
as  given  to  him. 

The  defendant,  in  her  answer,  swore  that  the  testator  was  old  and 
infirm,  and  gave  instances  of  extreme  weakness  of  intellect ;  and  insisted 
that  he  intended  to  give  to  Stafford  and  Blythe  only  50/.  each,  to  be  paid 

(1)  See  Fonnereau  ▼.  Poyniz,  anlca,  472.     El  vide  Finch  v.  Jnglis,pQSt,  3  voL  420. 
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In  Court,  3d 
April,  1784. 
JJncahCs  Inn 

Juiy,  1785. 

Testator  made 
his  will  and 
gave  to  his 
daughter  lOOf. 
a-year  long  an- 
nuities, he  then 
gave  to  the 
phuntiff50<. 
long  amiuities, 
and  to  J.  JB, 
SOL  long  an- 
nuities.   These 
legacies  shall  be 
50^  a-year 
annuities.  (1) 


Hbuov. 
[•488] 
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1785.  outoftheammitiet.  SbeiUted,  that ifter  the nddag of  tls  will,  die 
was  shewn  it,  and  asked  whether  she  was  satisfied ;  that  wm  anaweiiitt 
ia  the  affinnative,  her  mother  told  her  idie  mig^;  that  her  ^tther  had 
left  very  little  from  her,  and  explained  to  her  the  difEerenp^  tlm$,  die 
annuities  left  to  her  were  100^  a-year,  but  the  odiers  [•]  onhr  50^  eacL 
And  she  ftuther  swore,  that  the  hther  at  the  time  he  made  thb  wfll, 
destroyed  a  former  one,  in  which  he  had  given  Bivike  IQOL  m  mnmejio 
dispose  of  in  charity,  and  gave  as  his  reason  for  ft,  that  he  thought  it 
too  much  to  give  9way  from  his  family. — He  also  said  he  had  gi^ci^  the 
servant  20/.,  that  her  legacy  might  not  be  subject  to  the  fluctuation  of 

the  funds. The  defendant  filed  a  cron  bill  against  the  pkintiib,  to 

discover  whether  they  did  not  know,  by  cooversatioo  with  die  testator, 
that  he  meant  to  give  them  only  50^  each.  To  thb  bifl  they  demurred, 
and  the  deiburrer  having  been  over-ruled,  they  by  their  answers  isid, 
they  did  not  know  from  any  of  his  conversation,  whether  he  meant  to 
give  them  only  50^  each,  but  that  he  had  told  Dr.  SU^jhtdj  he  meant  to 
leave  a  legacy  to  the  poor  of  the  congregation  of  dissenters  in  Bnrnd- 
^reetf  of  which,  he  (Dr.  Stafford)  dien  was,  and  still  is  pastor. 

Mr.  Man^fidd  for  the  plaiutifis. 

Mr.  Attorney-General  and  Mr.  Price^  for  the  defendants. 

Lord  Chancellor^  conceiving  the  legacies  to  be  specific  le^^aciest  aid 
they  must  be  transferred  as  annuities ;  but  reserved  the  consideration  as 
to  Dr.  iStttffords  leeacy  (2),  whether  it  should  be  personally  to  him,  or 
in  trust  to  be  distributed,  till  the  Master  should  enquire  into  the  matter, 
by  examining  him  upon  interrogatories,  apd  till  after  the  Mastei^s 
report  (2) :  and  ordered  the  cross  bill  to  be  dismissed,  but  without  coits. 

A  re-hearing  was  afterwards  applied  for  in  this  cause,  wliich  came  oo 
this  day  (S),  when  the  former  decree  was  affirmed. 


(2)  No  fucli  thing  was  done  cither  at  the  original  hearing,  or  oo  the  present 
The  legacy  to  Dr.  Stafford  *'  of  50f.  a  year  long  annuities  was,  on  this  oocaaion,  oidaid 
•*  to  be  paid  to  him,  together  with  the  paymenU  which  had  been  made  upon  it,  snbife- 
'*  quent  to  one  year  after  the  death  of  the  testator."     R.  L. 

The  reference  to  the  Master,  made  on  the  hearing^of  the  cause,  wat  merely  a$ioiMe  Itgaqf 
fiitfcn  to  Mr.  Blythe.  As  to  that,  the  Master  had  been  ordered  by  the  decr^  to  enquin 
whether  it  was  intended  as  a  charity  on  behalf  of  the  poor,  or  for  any  and  what  other  chanty : 
and  the  Master  was  to  approve  of  a  scheme  for  tlie  appropriation  of  it.  He  certified  thai  tbe 
legacy  to  Mr.  Bli/the  was  intended  for  the  poor  of  the  congregation  of  the  N»  Broad'ttnd 
Froi»tant  Dissenters,  one  church  belonging  to  whom  was  in  iST.  Broad  Street,  ofvkkk  Dr. 
Stafford  was  minister  ;  and  another  church  belonging  to  which  was  at  ItUngton,  of  wfaidi 
Nathaniel  Jennings  was  pastCH* :  and  that  the  testator  attended  each  of  such  choidics* 
The  Master  also  certified,  there  was  an  intention  that  the  Orphan  School  in  the  C% 
Moadt  and  another  school,  should  have  shares  respectively ;  and  that  he  approved  of  • 
certain  scheme  for  effectuating  such  intention,  as  stated  in  his  report.  On  the  ptcscot 
occasion,  the  Court  (inter  alia)  directed  him  to  review  his  report ;  and  ordered  the  othv 
legacy  to  be  paid  to  Dr.  StaJjM,  as  above-mentioned.     R.  L. 

(3)  This  seems  quite  a  mistake.      The  cause  only  came  forward  (as  afiove)  oa  fur- 
ther dumtions,  and  there  is  not  the  least  intimation  of  any  rehearing  in  the  Reg.  Book. 
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^  Sh*BPHEN    Wall,   akid  other  Persons  beneficially  interested      [  -^^^  ] 
under  the  Will  of  John  Wall,  of  Wirtsworth^    -      Plaintifis.      .    , 

Joseph  Bushisy,  and  Mary  his  Wife,  late  Mary  Wall,  Widow 
a^d  Executrix  of  John  Wall,  junior,  deceased,  (who  was 
Jlesiduary  L^tee,  and  only  actinpr  Executor  and  Trustee  in  the 
Will  of  the  said  John  Wall,  of  Wirksiaorth^)  and  also  Adminis- 

.  tratrix  de  bonis  rum  of  the  said  John  Wall,  of  Wirksftoorth  g 
George  Goodwin,  and  others,        ...      Defendants^ 

Lmcoin's  Inn 

(Reg.  Lib.  1784.  B.  foL  746.  b.)  «^f  i«t 

AuguM» 

JOHN  Wally  of  WirkmaHh,  22d  October  1768,  made  his  wMl,  by  An  admission 

which  he  gave  a  legacy  and  an  annuity  to  Stephen  Wall  his  brother,,  of  assecsybythe 
one  of  the  plain ti&,  and  also  other  annuities  and  interests  to  others  of  «xecuto#|8 
the  plaintim,  and  gave  the  residue  to  the  late  John  Wall  the  younger,  J^JJJ^'iJJ  U, 
and  appointed  his  cousin  John  Wall  the  elder,  and  the  said  John  WaU  pUunti&goi^ 
the  younger,  executors.     The  testator  died  8th  August,  1769.    John  on  to  an  ac- 
Wau  the  eider  renounced  the  executorship,  and  the  said  John  WaU  the  count  of  assets, 
younger  proved  the  will,  and  took  possession  of  the  property,  a  con-  andprocuiMga 
siderable  part  of  which  consisted  of  mortgages,  and  other  securities  taken  |[!|^|^L^ 
by  the  testator,  several  of  which  were  of  small  amount ;  and  determining 
to  keep  those  which  were  best  secured  upon  the  present  securities,  and  Infimtsare 
to  call  in  others,  he  employed  Goodwin^  one  of  tne  present  defendants,  bound  by  a  de- 
for  the  latter  purpose.    John  fPa^  junior  died  SOth  May,  1773,  having  cree  taken  by 
by  his  will  appomted  the  plaintiff  Mart/  executrix  of  his  will.  —  She  ^S^ili^  to  re- 
proved his  wul,  and  took  out  letters  of  administration  tie  bonis  non,  and  ferenceto  a 
with  the  will  annexed,  of  John  Wall,  of  Wirkstoorth,  —  Goodwin  con-  Master  to  en- 
tinned  to  call  in  the  securities  of  the  first  testator,  and  some  monies  (juire  whether 
arising  from  his  estate  were  laid  out  upon  fresh  securities.  About  August,  llJJ^'"  ****"* 
1774,  some  of  the  annuitants  under  the  will  of  John  Wall  of  Wirkstoorth,   "^*"®°** 
filed  their  bill  against  the  defendant  Mari^  and  John  Wall  the  elder,  the 
co-executor  with  John  Wtdl  junior,  of  John  [♦]  Wall  of  Wirkstoorth,.      r  ^^5  i 
praying  to  have  their  annuities  under  the  will.     And  in  June,  1775,  the 
present  bill  was  filed  by  the  plaintiffis  against  the  defendant  Bushby,  (who 
m  the  interim  had  married  the  defendant  Mari^,)  his  wife,  and  Gooamn, 
who  was  no  party  to  tlie  former  bill,  praying  an  account  of  the  original 
testator's  estate  and  effects,  and  application  of  them  to  the  purposes  of 
his  will,  according  to  their  respective  interests  therein,  and  also  praying 
an  injunction  against  the  defendants  to  prevent  their  receiving  any  more 
of  the  personal  estate,  and  that  a  receiver  should  be  appointed.  —  To 
this  bill,  Goodwin  put  in  his  answer  and  annexed  schedules,  containing 
an  account  of  the  securities  in  his  hands,  and  the  monies  paid  by  him, 
and  the  defendants  Bushby  and  his  wife  admitted  assets,  and  said  they 
were  ready  to  come  to  such  account,  and  apply  the  trust  money  as  the  Court 
should  direct.    On  the  9th  of  May,  a  motion  was  made  on  the  part  of  the 
plaintifl^,  and  it  was  ordered  (by  consent  of  the  defendants)  tliat  it  should 
be  referred  to  the  Master  to  take  an  account  of  the  personal  estate  of 
the  original  testator,  come  to  the  hands  of  John  WaU,  or  the  defendants; 

( I )  Tliat  a  decree  taken  by  conaeni  cannot  be  set  aside,  see  Doioning  v.  Cage,  1  £q. 
Ca.  Ab.  165.  Bradish  v.  Gee,  Ambler,  229.  Harrison  v.  Rumsey,  2  Vcs.  488.  Norcot  v. 
Ninrcat,  in  Dom.  Pr6c.  February,  1702.  MS.  Tab.  and  7  Vin.  Abr.398.  The  Editor 
iods,  however,  that  in  one  case  such  a  decree  has  been  reversed.  BuUer/idd  v.  JButierfield, 
1  Ves.  13J.  I5i.  and  from  the  lUg.  Book,  Supplement,  8U 
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1785*        arA  that  what  should  be  found  due  should  be  answered  by  them,  sod 
that  they  should  be  enjoined  from  receiving  further  sums,  and  a  reoeirer 
appointed  for  that  purpose.    In  consequence  of  this  order,  Goodwin  paid 
tne  balance  in  his  hands  into  the  Bank.  Several  motions  were  afterwards 
made,  and  the  plaintifflB  went  on  (notwithstanding  the  admission  of  aasete) 
to  take  an,  account  of  the  effects  of  the  original  testator,  and  the  Maiter 
made  a  general  report  of  the  sums  received  by  the  defendants,  and  after- 
wards by  the  receiver,  which  report  was  afterwards  ordered  to  be  re- 
viewed, and  a  number  of  applications  made  to  the  Court,  by  w|iich  the 
cause  was  greatl3r  protracted.    In  the  mean  whUe,  several  of  the  leca- 
rities  taken  originally  by  the  testator,  and  by  the  defendants,  upon 
placing  out  sums  in  their  hands,  proved  bad,  by  which  the  assets  of  the 
testator  became  insufficient  to  answer  the  purposes  of  his  will.    And  the 
cause  now  came  on  upon  the  Master's  report  for  further  directioitt, 
upon  the  question  whetner  the  estate  of  the  testator,  turning  out  to  he 
insufficient,  the  defendants,  Stuhby  and  his  wife,  were  bo>und  by  their 
admission  of  assets,  to  make  good  that  deficiency,  or  the  same  was  waived 
by  the  plaintiffs  having  gone  on  to  an  account  before  the  Master. 
[  **^  ]      '     [*]  Mr.Madocks  and  Mr.  HoUUt  (for  the  defendants). -;- Although 
the  admission  of  assets  would  have  jnade  the  executrix,  in  the  first 
instance  personally  liable,  the  conduct  of -the  plaintiff,  in  proceeding  to 
an  account  before  the  Master,  and  obtaining  a  receiver  to  oe  appointedi 
lias  waived  that  remedy.    By  this  mean,  they  have  taken  the  manage- 
ment of  the  assets  into  their  own  hands ;  and  it  is  impossible  that  they 
can  take  the  conduct  of  the  assets,  and  make  tlie  defendants  liable  for 

them,  on  account  of  tlieir  prior  admission. The  appointment  of  the 

receiver  was  a  flat  contradiction  to  the  admission  of  assets,  and  is  & 
discharge  of  the  executrix  from  her  office.    The  assets,  at  the  time, 
appeared  to  be  more  than  sufficient  to  pay  the  debts,  by  above  l(XCL: 
during  the  conduct  of  them  in  other  hands,  some  of  the  securities  have 
proved  deficient,  and  the  costs  of  the  suit  have  amounted  to  630^    h 
would  be  unjust  with  respect  to  the  defendants,  to  suffer  the  plaintilfe, 
after  tliis  long  delay,  to  have  recourse  to  the  original  admiEsion  of 
assets.    There  are  cases,  that  the  admission  of  assets  does  not  bind  the 
party  admitting  them  to  every  extent ;  and,   on  the  otlicr  hand,  that  it 
will  not  preclude  the  other  party  from  an  account,  as  otherwise  the 
admission  of  an  insolvent  executor  might  defeat  all  attempts  of  the 
creditor  or  legatee,  to  obtain  the  assets.     In  Norton  v.  Turvill,  2  Wnis. 
145.,  the  admission  of  one  executor  did  not  preclude  the  account  against 
the  otliers.     In  Holt  v.  Holt,  1  Ch.  Ca.  190.— 1  Eq.  Abr.  85.,,thc 
executors   had   entered    into  a  recognizance,    and  losses   happening, 
which  diminished  the  fund,  it  was  held  the  recognizance  was  only  a 
security  for  the  assets  remaining  after  the  losses.     In  Horsdy  v.  CAo- 
loner,  2  Ye^Qy,  85.,  it  is  said,  that  on  certain  circumstances,  Uie  Court 
will  not  pin  down  an  executor  by  the  admission  of  assets,  as  in  the 
case  of  the  money  being  in  a  banker's  hands.    The  best  bank  in  England 
may  fail,  and  that  undoubtedly  will  not  bind  him.     The  conduct  of  the 
assets  would  certainly  be  a  waiver  of  the  admission,  if  all  the  parties 
were  adults  ;  here  some  of  them  are  adults,  and  some  are  infants ;  hot 
the  infants  are  also  bound  by  the  act  of  the  Court,   by  which  the 
account  (on  the  consent  of  the  parties)  was  ordered  to  be  taken.  (2) 

Mr.  Price  (for  the  plaintiffs). — This  is  the  case  of  a  direct  admission 

of  assets  ;  but  it  is  said  the  plaintiffs  have  waived  the  admission  by  their 

I  *4?87j       mode  of  proceeding:   but  why   should   the   [*]  application   that  JW 

executor  who  has  received  part  of  the  fund,  and  seems  likely  to  prove 

iiisolvcnt,  should  be  rcbtraiucd  from  receiving  more,  be  a  waiver  ot'tbt 

(-0  Sec  note  (1),  an/ca. 

admi^oQ 
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admission  of  nrhat  he  has  already  received?    The  application  for  a. 
receiver  is  for  the  purpose  of  preserving  the  JEissets,  which  is  equally  ^ 
beneficial  to  the  defendant  as  universal  heir,  as  it  is  to  the  plaintift  or  ' 
legatees. ,  The  case  of  Holt  v.  H(dtf  that  a  party  entering  into  a  recog- 
nizance upon  an  idea  of  a  sufficient  fund,  shall  not  be  answerable  if 
the  fund  prove  deficient,  seems  to  be  doubtful  law,  and  to  be  contra- 
dicted by  Keyling's  case,  1  £q.  Abr.  239* ;  there  the  testator's  estate 
consistea  of  jEim/ /ru/ia  stock,  which/ he  ordered  to  be  converted  into 
money,  and  the  executor,  conceiving  it  to  be  amply  sufficient  to  pay, 
save  bonds  to  the  legatees,  but  kept  the  stock  until  it  fell  so  low  as  to 
be  insufficient ;  he  then  brought  his  bill,  that  the  legatees  to  whom  he 
had  given  bonds  might  abate,  but  the  Lord  Keeper  refused  to  give  him 
.  any  relief  as  to  those  who  had  bonds,  and  as  to  the  other  legatees,  he 
was  to  answer  for  the  stock  at  the  price  it  bore  at  the  end  of  twelve 
months  from  1the  testator's  decease.    This  case  is  an  answer  also  to 
that  of  money  in  a  banker's  hands.     So  in  the  case  of  Roberts  v. 
Roberts,  before  the  late  'Master  of  the  RMs.    The  bill  was  filed  by  a 
single  legatee  against  the  executors  for  his  legacy,  the  executors  ad- 
mitted assets,  the  bill  was  afterwards  dismissed  for  want  of  prosecution; 
the  legatee  filed  a  second  bill ;  in  the  answer  the  executor  took  notice, 
that  in  his  firA  answer  he  had  admitted  assets,  but  stated,  that  by  losses 
which  had  happened  since,  the  fund  had  become  insufficient:    His 
Honour  held  him  to  be  bound  by  his  first  admission  of  assets,  and, 
upon  an  appeal  to  the  present  Lord  Chancellor,  he  affirmed  the  decree, 
observing,  that    the    executor,   in  his  second    answer,    only  stated, 
generally,  a  deficiency  having  taken  place  since  his  first  answer,  without 
mentiomng  the  particulars;  he  adaed,  at  the  same  time,  that  a  case 
might  be'  made  out,  which  would  enable  the  Court  to  relieve  the 
executor  from  his  admission  of  assets,  but  it  must  be  a  very  strong  - 


1785. 


case. 


Lord  Chancellor,  -^  The  single  question  remaining  in  this  causCi  is 
what  shall  be  the  effect  of  this  kind  of  decree  made  without  any  regular 
form  of  hearing.  The  bill  is  filed  by  the  legatees  o^  John  Wall  against 
Bushby  and  his  wife,  as  executrix  of  Jonn  Wall  the  younger,  and 
administratrix  de  nobis  non,  of  [♦]  John  Wall  the  elder ;  and  also  [  *488  ] 
agsunst  Goodwin,  who  was  neither  executor  nor  administrator,  but  had 
received  some  part  of  the  effects.  -  It  was  admitted,  by  the  answer,  that 
there  were  assets  to  pay  the  legacies:,  several  adults,  and  several 
infants  are  concerned  in  the  claim.  A  motion  was  made  for  an  injunc- 
tion, to  restrain  the  defendants  from  receiving  any  part  of  the  effects 
then  outstanding,  and  that  a  receiver  might  be  appointed  to  get  in  the 
further  effects,  and  the  mortgages  be  delivered  into  his  custody  for 
that  purpose.  —  Upon  the  coming  in  of  the  defendant's  answers,  the 
plaintiff*^  might  have  set  down  the  cause 'upon  the  bill  and  answer, 
and  might  have  taken  a  personal  decree  against  the  defendants  for 
their  demands ;  but  the  plaintiffs  thought  proper  to  make  the  motion, 
and  the  decree  was  taken  by  the  consent  of  Bushby  and  his  wife,  and 
of  Goodwin,  who  was  bound  only  in  consequence  of  the  effects  he 
had  received.  I  will  not  say  but  a  case  might  be  made,  when  the  fund 
appeared  to  be  in  danger  in  the  hands  of  the  executors,  that  the 
Court  will  take  the  assets  out  of  their  hands,  notwithstanding  they  had 
admitted  assets :  but,  in  the  present  instance,  it  was  proposed  and  agreed, 
that  the  decree  should  be  taken  in  the  form  it .  was.  —  Mr.  Madocks 
considers  the  case  as  if  all  the  parties  were  adults :  then  the  question  is, 
what  difference  arises  from  some  of  them  being  infants.  The  Court 
does  not  usually  make  any  decree  by  consent,  where  infants  are  con- 
cerned, without  referring  it  to  a  Master,  to  enquire  whether  it  will  be 
for  their  benefit;  but  when  once  the  decree  is  pronounced,  without 

that 
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1785.        that  previous  step^  the  authority  is  the  same  as  if  it  had  been  refierred 
IQ  a  Master,  and  he  had  made  a  report  that  it  would  be  for  their 
benefit.    So  an  order  for  maintenance,  though  usually  made  upon  s 
reference  to  a  Master,  if  made  without  woidd  be  eauaDy  bindlK.— 
This  drcumstai^e  is  therefore  out  of  the  case ;  in  tne  case  of  aouht, 
the  efiect  of  this  decree  is.  not  merdv  to  restrain  the  defendants  inter- 
meddling  with  the  outstanding  effects,  but  it  stands  as  if  no  such 
motion  had  been  made,  and  as  if  the  applicati<m  for  the  decree  hid 
been  upon  the  reccnrd*    The  plaintifi  might  be  afraid  if  th^  tooks 
^decree  upon  the  admission  of  assets,  that  the  personal  fund  of  the 
executors  might  not  be  sufficient  (3),  especially  as  no  decree  could 
have  been  mAde  against  Goodimn^  who  was  only  the  agent  of  tiie 
jexecutors :  it  probwly  would  have  been  unwise  to  have  done  so»— 
[  *489]      .They  took  a  decree  therefore,  as  if  there  had  been  no  i*3  admission  of 
assets,  and  as  if  Goodmn  had  been  a  principal  accountant ;  it  proceeds 
to  direct  a  full  and  general  account  n'om  all  parties,  and  requires  the 
executrix  and  Goodwin  to  pay  what  they  and  fToff  had  received.   It 
turns  out  that  a  part  of  the  receipts  had  lam  in  the  hands  of  Jokm  Watt 
.the  younger  unemployed ;  and  the  consequence  of  this,  was  one  of  the 
sharpest  modes  of  procedure  that  can  be  against  an  executor,  that  of 
jnakjng  him  liable  for  the. interest  or  produce,  which  accordingly hsi 
been  paid  to  a  great  amount.    The  Court  having  taken  upon  itself  the 
management  of  the  fund;  and  the  fund  having  then  been  sufficieat, 
but,  by  means  of  the  ulterior  demand  arising  from  the  length  of  thii 
process,  become  deficient,  brings  it  to  the  sinsle  question,  whether  s 
plaintiff  who  is  entitled  to  a  personal  decree,  out  who  chuses  to  take 
an  account,  shall  afterwards  recur  to  the  admission  of  assets,  to  found 
A  personal  decree.    I  thought  at  first  that  the  admission  of  aoeti 
would  bind  the  executor  in  every  stage  of  the  cause ;  but  I  now  think 
the  decree  they  have  taken  perfectly  inconsistent  with  the  pcsrsonal 
jdecree  ^ey  miffht.have  had,  and  that  they  have  made  an  electjbn  by 
which  they  are  bound ;  and  that  the  circumstance  of  there  being  infimts 
concerned  will  make  no  difference,  but  that  they  are  bound  by  the  set 
of  court,  which  proceeded  on  the  idea  that  it  would  be  for  their  benefit : 
the  plaintiff  must  therefore  stand  upon  the  decree  of  1776,  the  legatees 
who  are  unpaid,  must  abate  in  proportion,  and  the  executors  must  stand 
in  the  place  of  those  who  have  already  been  paid,  and  abide  the  loss 
upon  such  abatement. 

(5)  See  accordingly  in  Korim  v.  Turvia,  2  P.  W.  145, 146. 


NowLAN  against  NjblligaNi  his  Wife,  and  Others. 
HaO,  5th  (Reg.  Lib.  1784.  B.  fol.  789.) 

jtvguii* 

Testator  gsve  J^JVLANf  the  father  of  the  plaintiff,  (who  was  an  infant)  being 
his  whole  pro-  -^^  about  to  BSjl  for  the  Eeut  IndteSy  made  a  testamentary  paper  in  the 
PJ!^  *°^V      following  words : — "  I  give  and  devise  to  my  beloved  wife  Harriot  Ncfo- 

no  express 

piovisioii  for  his  daughter,—  **  but  in  case  sf  death  happemng  (1)  to  his  wife,  desbred  his  execotots  to 
*'  take  can  of  the  whole  for  his  daaghter.'*  The  wife  shall  have  tiie  whole  for  life  only,  whfa  remamder 
absolutely  to  the  daughter. 

{I)  VideBilimgtw.aandomfantea,39S.9ndibeiMtm.  Tniier  w.  WUHaau,  FncQu 
^.  DwgUa  V.  Oudmen,  2  Ves.  jun.  501.  507,  508.  JOng  v.  Ta^^  5  Vaa.  809^  8ia 
sad  CamMdge  v.  Rnu^  8  Ves.  12. 17. 19.  21,  22, 23.  and  note  (3)  to  p.  491.  potUa. 

«*  ian, 


,  IN  THE  Court  of  Cuancert.  4fl^ 

^\  lan^  all  my  real  and  peinonal  estate^  I  make  no .proyinonexpreMlv 
^*  for  my  dear  daughter  (the  plaiintiff),  knowing  that  it  is  my  dear.wifea 
'<  happmeasy  as  wdl  f*]  as  minoy  to  see  her  comfortaUy.jirpifid^far;       Nowijiir 
^<  bui^tn  Ccue  (^deoAhempening (2)  to  my  uidm^^  ogainM 

**,  request  my  firiends  SUMes  and  Hunter ^  to  take  care  of,  and  manage  Nmluoan. 
'<  to  the  best  advantage,  for  my  lovehr  daughter  Harriot  jYotn^sfiyaU  and  [  *4f90 1 
''  whatsoever  I  may  cue  possessed  ol"  lae  testator  died  in  his  passwe 
to  India*  The  executors  proved  the  testamentary  paper,  and  got  in  his 
pergonal  estate,  to  the  amount  of  79^7/*  10s.  with  which  they  purchased 
1  i,000{.  4  per  cent,  annuities.  The  mother  afterwards  nuMrrieid  the  de- 
fcsadant  NkHgan^  and,  by  a  settlement  previous  to.tbat  marriage,  5000^. 
part  of  the  1I,000/.  4  p&r  cent,  annuities  were  settled  to  th^  use  of  the 
plaintiff,  at  j21,  or  marriage,  and  the  remaining  SjfML  upon  the  de> 
f|Midants,  and  the  children  of  that  marriage,  and  there  was.il  co^renant 
to  secure  the  outstanding  property  of  the  fbnper  husband*  one^third 
thereof  to  be  to  the  use  S[  (be  plainti^  and  the  other  tvsOftbijrds  to  the 
lise  of  the  defendants  and  their  children. 

\  tlie  present  bill  wai  filed  by  the  plaintiff,  mjdng  that  the50Qtf.  and 
6006{.  4  per  cent,  annuities,  might  be  transnerred,  and  the  rest  of  the 
testator's  property  secured,  to  the  use  of  the  plaintiff,  subject  to  the 
life-estate  of  tier  mother,  and  be  declared,  subject  to  such  life*lnterest, 
to  belong  to  the  plaintiff—  The  defendants,  by  their  answers,  insisted 
that  the  whole  property  vested  absolutely  b^  the  testator's  will  in  the 
wife,  and  that  the  settlement  made  by  them  in  favour  of  the  daughter 
was  a  mere  voluntary  settlement* 

The  cause  came  on  to  be  heard  in  Easter  term,  1782,  when, 

Mr.  Morris  and  Mr.  Scott^  for  the  plaintiff  argued,  that  the  words  of 
this  testamentary  paper  were  sufficient  to  xaiaeii  trust  for  the  daughter 
in  the  whole  of  the  testator's  property,  subject  to  the  wife's  life-interest. 
That  this  was  a  similar  case  to  those  where  the  words  hapin^^  desiringf 
confiding^  had  been  made  use  of.  The  words  /  make  no  pnnteion  meant 
oiJy  during  the  wife's  Kfe,  die  testator  trusting  to  her  care  and  afiection ; 
but  now  that  she  was  married  again,  it  was  peculiarly  incumbent  upon 
tfie  Court  to  protect  this  prc^erty  for  the  child  by  the  former  marriage. 

They    cited  Harding  v.   Gtyn,  1  Atk.  469.  [to  shew  that  the 

words  "  desiring"  &c.  raised  a  trust  (3).] 

[*]  Mr.  Attorney  General  and  Mr.  Mansfield  for  the  defendants,  ad-  [  ♦491  ] 
mitted  that  a  party  may,  as  in  the  case  of  Harding  v.  Glyn^  leave  his 
property,  with  such  a  direcdoA  as  should  oontroul  Uie  discretion  of  the 
devisee,  but  contended  that  the  words  here  Intake  no  express  provision^ 
shewed  it  was  not  the  intention  of  the  testator  so  to  do,  but  to  intrust 
the  whole  to  the  care  of  his  wife.  They  cited  Hariand  v,  Trigg^ 
(ante.  142.)  as  a  case  where  such  direction  had  beep  over-ruled. 
'  Lord  Chancellor  said,  that  he  determined  the  case  of  Hariand  v. 
Trigg f  upon  the  ground  of  its  being  impossible  to  distinguish  thet^ect 
for  whom  the  testator  intended  his  estate ;  notjrpm  the  vtards  being  in^ 
sufficient  to  raise  a  trust,  had  the  object  been  certain. 

The  counsel  for  the  defendants  then  contended,  that  the  words  in 
case  of  death  happening  to  my  said  "wife,  meant  in  case  of  her  decrease  in 
the  testator's  lire-time,  or  before  he  had  made  any  other  dispositibn  of 
his  property,  in  all  other  events  he  trusted  his  wife  woidd  provide  jpro- 
perly  for  Uie  daughter,  and  in  this  expectation  he .  had  not  been  disap- 
pointed, ^ce  she  had  made  a  provision  of  SOCXy*  for  her  at  21  or  mar- 


i 


2)  See  the  preceding  note. 

|3)  Sec  Hariand  ▼.  7V^,  an/ea,  142.  an^  W^ng  v.  ffawfWt  anfea,  119.  with  the 

riage, 
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riage,  instead  of  maldng  her  wait  till  her  own  death  for  any  part  of  die 
fortupe. 

Lord  Chancdlar  obsenred,  that  in  the  case  upon  the  DucfaeM  of 
BuMngham'n  will,  the  argument  was,  that  although  the  words  were 
those  m  ciWlity  and  confidencey  yet  they  bound  the  property  as  mudi 
as  if  they  had  been  more  crfmously  obligatory. — But  he  saia,  that,  in 
this  case,  the  prior  words  exprenly  controlled  the  subsequent  ernes.— > 
It  being  necessary  diat  some  accounts  should  be  taken  before  die 
Master,  Lord  Chancelhr  did  not  determine  the  point,  but  resenredit 
till  the  Master  should  have  made  his  report. 

The  cause  came  on  again  before  his  Lordship  this  day  for  ftirther 
directions,  when,  after  a  very  short  argument,  in  which  it  wassiuf- 
gested,  by  the  counsel  for  the  plaintiff,  mat  it  mi^t  be  proper  not  cnuj 
to  secure  the  property,  but  to  give  her  an  allowance  tor  maintenance 
during  the  wire's  life-time :  . 

Lora  ChanceOor  said  that  it  was  impossible  to  tell,  with  prednoB, 
what  was  the  testator's  meaning,  but  he  thought  it  [*]  too  much  to 
determine  that  tn  aue  qf  death  happenings  meant  dying  in  the  husbsnd't 
life-time,  that  therefore  the  meaning  must  be  supposed  to  be  m  the 
event  of  her  death,  whenever  it  would  happen.  (4*)  His  Lordship 
therefore  directed  Uie  whole  fund  to  be  transferred  to  the  accountant- 
general,  the  whole  annual  produce  to  be  paid  to  the  defendants,  fo 
long  as  they  shoidd  continue  to  maintain  the  plaintiff^  [in  a  suitaUe 
mismner]  with  liberty  to  her  to  iqpply,  if  they  should  discontinue  sach 
maintenance,  f 

f  Vute  Pteanom  v.  Gomel, po$t.  yo1.&  p.96— S26. 


f  4)  la  tliit  case  *'  it  was  evident  that  tome  benefU  was  intended  for  the  datubter ;  bot 
>«  it  was  doubtful,  as  the  interest  was  not  dearly  expressed,  whether  it  could  be  made 
**  effectual  by  imposing  a  tmst  upon  the  will.  Some  benefii,  howerer,  was  evidently  ia- 
*•  tended  for  the  daughter;  and  none  could  be  assured  to  her,  except  by  limiting  bcr 
"  mother  to  an  interest  for  life.  The  construction  was,  therefore,  agreeably  to  that  ia- 
**  tention,  that  the  words  meant « upon*  or  *  at.* "  —  Per  Sir  fT.  Grants  M.  It,  on  tbe 
principal  case,  m  Cambridge  v.  Rout,  8  Yes.  22. 


Xtnoo/n*«  Inn 

MaOtBOk 

Auguti. 

Testator  de- 
^riaedallhis 
citatci  in  di^, 
ftrent  fJaoes 
(which  he  had 
surrendered) 
to  his  wile  for 
nfo,  widi  n^ 
mainders  over. 
Insoineof  the 
places  he  had  no 
estates  Imt  in 
riabtof  his 
wifo.    These 
did  not  pass  by 
thewill,anddo 
not  put  the  wife 
10  an  election. 


Read  against  Crop. 

(1) 

ypLLIAM  Bakhen  by  his  will,  24.th  June,  1765,  devised  "  All  hit 
^ "  freehold  and  copyhold  estates,  situate  at  Roydon,  Thorley,  Ep- 
**  pi^9  &i^d  Withaniy  in  the  counties  of  Essex  and  Herts,  (which  cop^- 
**  holds  he  had  surrendered  tb  the  use  of  his  will,)  and  all  other  hb 
"freehold  and  copyhold  estates*'  to  Crop  and  Tapp,  in  trust  for  his 
wife  for  her  life,  and  after  her  death,  in  trust  to  sell  the  same  and 
divide  the  produce  amone  his  children  in  the  manner  directed.  Tbe 
testator,  at  the  time  of  his  death,  was  seised  in  fee  of  a  copyhold 
estate  at  Witham,  and  also  of  a  moiety  of  an  estate  at  Thorley,  to  d» 
other  moiety  of  which  his  wife  was  entitled  in  her  own  right.  She  was 
also  seised  m  fee  of  two  copyhold  estates  in  Roydon  and  Epping,  but  in 
these  places  the  testator  had  no  property  whatsoever.  —  He  had  no 
other  real  estates. 

(I)  Though  there  are  entries  of  other  matters  in  this  cause,  there  is  no  entry  in  R.L> 
of  the  decision  on  the  present  occasion.  It  is  probable  that  if  entered,  it  would  hs«c 
been  s  mere  dismisdon  of  the  bill. 

For 
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For  the  plaintiflsy  it  was  contended,  that  the  testator  having  taken        1785.-' 
upon  himself  to  devise  his  wife's  estate,  aldiough  the  devise  could  not      ^  -^  ,_^ 
be  maintained  against  her,  yet,  if  she  dispute!  it,  she  must  forfeit  Rxad 

every  devise  in  the  will,  in  her  favour.    She  must  therefore  make  her        against 
election  either  to  abide  entirely  by  the  will,  or  to  take  nothing  by  it.  Cmt. 

On  the  other  hand,  it  was  said  it  did  not  appear  that  he  meant  to  de- 
vise his  wife's  estate,  that  although  he  had  surrendered  his  own  estate, 
and  knew  that  was  necessary  to  its  passing,  he  had  not  attempted  to 
surrender  the  other  estates,  and  therefore  certainly  had  no  intention  of 
devising  them.  He  had  not  recollected,  at  the  time  of  making  his  will, 
the  respective  rights  to  the  difierent  estates  of  which  he  was  in  pos- 
aesBion ;  and,  therefor^,  had  used  words  of  sufficient  extent  to  pass  all. 

Lord  Chancdhr. — In  Tftorife^,,the  testator  had  a  moiety  of  the 
estate,  together  with  his  wife.  He  did  not  intend  to  devise  her  moiety, 
for  he  describes  what  he  meant  to  devise,  by  the  words  hii  estate  Hshim  [  *498  ] 
he  had  surrendered.  He  had  not  surrendered  any  of  his  wife's  estates, 
■o  that  they  could  not  pass  bv  the  derae.  The  words  are  too  loose  to 
raise  the  cmistruction  contended  for.  It  is  not  like  any  of  the  cases 
which  I  ranember  of  election. 
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NOTS. 

Mr.  Br&wn  copied  the  cases  from  hence  to  page  550.  from  the  nolef 
cif  Lord  RedesdaU  (then  Mr.Mif/brd)^  including  Akeroydy,  SmithsQnr 
^vrhich  was  a  note  of  Lord  Eldon*9f  Gartside  v.  jshertoood,  p.  560.,  th^ 
lord  Chancellors  judgment  to  p^  564«»  and  some.of  .the  aubsecjuent  casetf: 
particularly  Sonoden  v.  Sonoden^mii  Highinayy^.Banncr^ bothmcorrectiyf 
JFrom  Lord  RedesdaleV  MSS*  no$cs. 


9SmS^ 


[*]  FiXTCHER  againsi  Ashburi^b. 

^  [•497] 

(Reg.  Lib.  1778.  A.  fol.  447.)  .  ^toUt,  Jwie 


1779. 


JOHN  Fletcher^  by  his  will,  devised  his  burgage  houses  and  free  renM^  Where  a  nd 

in  Kendall^  and  all  his  personal  estate  to  trustees  and  the  survivor^i  «Mafe  is  ordered 
and  the  heirs,  executors,  and  admiJoistrators  of  sudi  survlYori  in  trusfe  to  ^.^  "^  [*^- 

^eii  foliitely],  and 
^W  is  blended  with 
penonelpro- 
peny»  j^h^oom^  p^nttiiab7,aiid  idiaRgg  MooR^ 


(1)  See  the  observations  of  the  Master  of  the  Rolls  in  this  case  (page  499.)  cited  ai^ 
iqiproTed,  in  Wkddaie  ▼.  Partridgef  5  Ves.  396,  597.     No  ruto  can  bto  more  satiifiictarily 
had  dawn,  and  no  result  of  cases  can  be  more  deariy  stated,  than  Mr;  €kn.H  mosf 
valnsble  note .  to  Cruse  v.  Barley,  3  P.  W.  S9.  ( 5(ft  edithm )  which  the  Sditor  has  already 
cited  in  his^note  to  HewUt  ▼*  WriglUf  aniea,  86.    Since,  howeveiv  the  doctrine  is  m  .nn^^ 
mifeati^  opproptitae  to  the  present  case,  and  so  strong^  madu  the  distinctioQ.  between. it- 
and  Ackroyd  v.  SmithMon,  posiea.SOS.  (the  next  case  but  one),  the  Editor  thinks  it  wfll; 
be  sadsfiMstOTf  to  have  tlie  passages  here  in  one  connected  view.     Mr.  Gne  there  re- 
fetriag  to  various  authorities  (amongst  which  are  Adenyd  v.  Smkhaam  pott.  SOS,  &er)/ 
sajps*  **  11m  sereeai  cases  on  ihissul^ecc  seem  to  depeod  upon  this  <pie[rtioii,.wiieihertii^ 
testator  nsaant  to  give,  to  Uie  produce  of  the  rial  estate  t^Alality  of  pcrwNudMr^  to  aKt 
mtentt,  or  only  so  fiur  as  respected*  the /wrfiaiilar  pitfTmset  of  the  wiU ;   for  unless  the 
testator  has  suffidentl j  dedared  his  intention,  not  only  that  the  realty  shall  be.oofi-. 
verted  into  personalty  for  the  pwrpo$et  tf  the  wSB,  but  Airther,  tiiat  the  produce  of. 
the  real  estate  shall  be  taken  as  penonalty,  whether  such  puxposes  take  effect  or  not,, 
so  much  of  the  real  estate^  or  the  prodooe  thereof  a»  i^  oot  afiectually  dimpsfd  pit  by 
"  the  will  at  the  time  of  the  testator's  death  (wheUier  Aoin  thesiUnce  or  meffieacy  of  tlbe . 
<«  will  itself,  or  from. subsequent  hipse),  will  result  to  the  hdr»  ,  la  the  case  otMalUifat, 
V.  MaUabat,  Cti.  Temp.  Talb.  79.  and  jDutqji^  v.  Uotte^g,,  1  Ves^39b^..the  qi^»tioi&  waa. 
between  the  heur  at  law  and  the  retiduary'iegtaee  of  tib^  jmooali  estate  (andnof  tba* 
nact  of  kin) ;  and  in  those  cafl6s  the  Court  was  of  qplnf^ii,  t^ii|^  the  coDMldictipo- 
of  the  will,  die  real  estate  was  converted  into  personalty  for  all  the  purpoaeafthewSl 
mcbtdif^  the  retidumy  be^uettt.     These  esses,  consequently,  donotdedde  the  ques- 
tion which  would  have  amen,  if  there  had  been  no  renduary  dispoaitioD,  or  if  such 
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APPENDIX;  fidl  to  much  aa  should  be  suffident  to  pay  Infi  dcbti,  dM  thWto  yAUt' 
—  hia  wife  A^na  to  enjoy  the  residne  d«rriiig  her  life;  if* 'she  "'so  loii^" 

1779»        coBtiaued  lus  chaste  widovir;  and  after  her  decease;  ^'iicH  and  dfspdBc  ' 
thereofi  and  the  money  ariang  thereby,  afler  deduttin)^  chargeB,  hnd 
Iwjii  a  guinea  each  to  the  trustees  for  their  trouble,  to  paj  tbi  abd  ■ 
between  his  son  William  and  daaghter  Mary^  share  and  slmre^ike, 
provided  that  if  his  wife  should  happen  to  marry  again,  the  tmitfees ' 
shou}df  .immediately  after  the  marriage,  sell  all  the  estate  and  efiectii 
g^ven  to  her  for  her  life,  and,  after  such  deduction^  as  aforesaid,'  sh^nM 
pay  the  reoi^nder  of  the  money  to  and  amongst  his  wifb,  his  sod' 
William^  and  dwighter  Afary,  -  share  and  share  alike,  equally;  and  fai 
case  either  his  son  WtUietHy  or  his  daughter  Mdr^  should  dib  Meieliil 
^_,'        or  U^eir  le^cy  should  become  diie^  that  the  share  or  legacy  cyf  hha'oir 
her  so  djrmg  should  go  to  ■  the  -  aurviTor  of  them:' The  testatdr'died 
le^vhig  if jDfnei  his  wid^,  William  his  only  son  and  heir  at  law^  aoA^ 
Maru  his  daughter;  Agnes^  by  the  custom  of  b«rgB|^  teirare,  wai 
entitled  to  ^hqTd  the  bur^ge  bouses  in  KemdaU  duinig  her  chsite 
1dd^Ity9  against  the:dis|9)sition  of  her  husband  bjf  wiH)  'Mary  aktaiitefl 
a,  but  died  unmarried  in  the  life  of  her  mother  and  bHMhef.    WMol 
was  21  lUr  the  death  of  th^  testator,  and  died  without  iisu6  in  tfie  lift  tf' 
his,  mother ;  the  modier  died  the  widow  of  the'  tcstatw  ;  upon  her  deaA' 
a. bill  was  filed  by  the  heir  at  law  of  WiUiam  mdj4>hHihk  teMiMr.' 
against  the  trustees  and  the  personal  representatiipes'  of  die  teatittor  M  ^ 
of  the  widow,  to  have  a  conveyance  of  the  red  catatea  demised  tf  I 
[  *49S  ]      ^^  ^^'  ^  ^^  plaintifr(*)9  the  heir  at  htw.-  The  reprcacntatM  <tf  the ' 
widow,  who  was  the  sole  next  of  kin  of  William  the  son,  by  ansvet) 
claimed  the  property  as  personal ;  alleging  that  by  the  diretiltoD  to  tfe  ' 
trustees  to  sell  the  real  estates,  they  become  as  peiftodol  property,' aiii  ^ 
as  such,  were  to  go  to  the  personal  representative  of  WuUam  the-iMi,' 
who  survived  his  sister. 

The  cause  was  heard  the  11th  December^  1778,  where  the  first  ofijtfc* ' 
tibn  taken  was  that  the  personal  representative  of  WiUiam  ihi'M 
before  the  CourU  .  .  .^   ?,. 

But  tlie  Master  of  the  Rolls  was  of  opinion  there  were  sufficient  partte ' 
to  sustain  the  question ;  that  the  personal  representative  was  a  neM' ' 
formal  party,  and  that,  if  he  thought  proper  to  make  a  decree,  a  pc^ 
sopal  representative  might  be  brought  before  the  Master, 

Mr,  Madoch  and  Mr.  Wilson  further  argued,  with  respect  to  tkt 
ptincipal  question,  that  the  real  estates  devised  by  the  will  were  stiH  tb 
be  considered  asfeail  estates,  and  to  go  to.  the-TBai<n«t  the  penonrf^' 
representative :  that  it  was  dearly  the  intention  of  the  teatator  thatlhl^ 
estate  should  remain,  and,  whilst  it  did  so^'  was'to  becnjoj^dbyiar 
person;  that  he  directed  it  to  be  sold  merely  for  the  puipoBe  of:il ' 
division ;  that  in  consequence  of  the  death  of  the  daiightec  no  dii^Bsal^ 
was  to  be  made,  and  therefore  the  reason  for  the  directiosia  ceased ;iiBA»>. 
from  dienceforth|.  the  son  alone  becommg  entitled,  upon  the deflahvf>f 
his  mother,  it  was  to  be  considered  as  land ;  they  relied  upDn^^dK  csse'iofv 

...*■.■..■•..'■  -pill 

«  rnUhifliy  dispodtioii  had  been  confined  io-what  wu  penooatty  ai  tfi»  lepui|M;>  4^^^* 
**  but  botwitfastttiidlng  tlist  such  Interest  resulta  to  thci  heir,  as  being  •«  j^ait  «C  tbMf^ 
<*  ^BMof  tfas  reai  estate  un^sposed  of,  it  may  j/et  he  pertonat  efiate^the  heir^  and  |a9,i] 
*<  m^such  bf  a  reniduaty  bequest  [for  wUefa  poaition  Mr.  Cox  rcfbn  to  fiMrr  v.  1^1^:' 
**  aa^ to, winch,  see  per  hard  C.  on/ea,  p.  9a]  Another  birabcb  of  <caaHi'(llR  W 
"  continues)  are  those  in  which  the  question  has  arisen  bMween  the  ireol  anrf  fwaS^' 
**  represenuaivei  of  devisees  uxider  wills  of  the  nature  flbcnre-nBDtipMd.  {^4i^ 
*•  men  V.  9cudanutre,  Fnc,  Ch.  545. ;  Ftanajian  v.  Tianogan,  (cited)  1  firo.  5I3-; 
'*  Fletcher  r.  Asfabumer,  1  Bro.  497."  _    .^      .  .      /         '.•-•.  i/'    ' 
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Fbuagan  t.  Flam^an  (2),  SihJune,  1768,  before  Lord  Camden,  which   APPENDIX. 
ras  a  deviie  of  r^  and  penonal  estate  to  trustees*  in  trust,  out  af  the  """" 

lersooal  estate,  and  by  sale  oi  a  sufficient  part  of  the  real,  to  pay  debts,         1?Z9. , 
he  surplus,  after  payment  €^  debts^  to  A.    A  suit  was  instituted  for      ^  — »  ■^^ 
layment  of  the  deots,  and  the  real  estates  decreed  to  be  sold :  part  wall       Ftifcau 
dd;  and  afterwards  A.  died,  leaving  a  son  and  daughter,  the  cause  was      tk^^M^ 
avived  against  the  son,  and  it  being  apprehended  that  sufficient  was  not  vjutxb. 

old  to  pay  the  delits,  a  further  part  of  the  real  estate  was  sold  under 
he  order  of  the  Court.  It  afterwards  proved  that  the  money  produced 
»y  the  first  sale  was  sufficient  to  pay  the  debts;  the  question  was, 
rhetlier  th&  heir,  or  the  personal  representative  was  entitled  to  this 
noney ;  it  was  alleged  by  Mr.  WiUon^  who  cited  the  case,  that  Lord 
lamden*%  determination  was  [*]  that  whatever  quality  the  ftind  then  had,  [  *499  ] 
ttcfa  it  should  retain ;  and  he  decreed  for  the  personal  representative': 
he  other  cases  mentioned  were  Cruse  v.  Barley  and  Bansony  S  P.  Wins. 
N)*     D^i^bif  v.  Legardf  before  Lord  Bathurst.  [3  P.  Wms.  22.  note.] 

Mr*  Kenyan  and  Mr.  Chambre  (on  behalf  of  the  defendants,  the  exe- 
rotors  of  the  widow)  contended  that  the  t^tator  had  by  his  will  directed 
be  real  estate,  after  the  death  of  his  widow,  to  be  sold  and  blended 
r\th  bis  personal  estate,  and  the  whole  to  be  divided  between  his  chilr 
Irao,  or  in  case  either  of  them,  should  die  in  the  life  of  his  wife,  to  the 
irviTor.  Upon  the  case  of  Flanagan  v.  Flanagan,  it  was  observed  that 
It  Court  determined  the  produce  of  the  real  estate  to  be  considered  as 
enonal,  because  the  Court  had  itself  directed  the  sale  to  be  made  and 
le  property  to  be  changed  for  payment  of  debts ;  the  Cases  of  Digby  v. 

X'd,  and  Cruse  v.  Barley  and  Banson,  were  treated  as  inapplicable 
present  case,  being  cases  of  lapsed  devises ;  Durour  v.  Motteux^ 
Vesey,  320.  and  MaUabar  v.  Mallabar,  Forrester,  79.  were  cited  as 
ecisive  of  the  question  in  favour  of  the  defendants. 
In  June,  his  Honor  [Sir  Thomas  SeweU}  gave  his  opinion;  he  ob« 
rrved  that  nothing  was  better  established  than  this  principle,  that 
loney  directed  to  be  employed  in  the  purchase  of  land,  and  land 
irected  to  be  sold  and  turned  into  money,  are  to  be  considered  as  that 
>ecies  of  property  into  which  they  are  directed  to  be  converted ;  and 
lia  io  whatever  manner  the  direction  is  given :  whether  by  will,  by  way 
r  contract,  marriage  articles,  settlement,  or  otherwise,  and  whether  the 
ipney  is  actually  deposited  or  only  covenanted  to  be  paid,  whether  the 
nd  IS  actually  conveyed  or  only  agreed  to  be  conveyed.  The  owner 
r  Cbe  fund  or  the  contracting  parties  may  make  land  money,  or  money 
ind.  (3)  The  cases  established  this  rule  universally.  If  any  difficulty 
la  arisen,  it  has  arisen  from  special  circumstances.  In  the  case  of 
weeiapple  v.  Bindon,  2  Vern.  556.  it  was  determined  that  a  husband  was 
ititled  to  money  to  be  laid  out  in  land  as  tenant  by  the  courtesy,  and 
thouffh  it  is  held  that  a  wife  is  not  entitled  to  dower  in  a  similar  case, 
si'it  IS  allowed  that  it  is  so  held  because  cases  have  been  determined, 
id  not  from  any  principle.  The  cases  of  land  lo  be  turhed  into  money 
ra  fewer  than  those  of  money  to  be  employed  in  the  purchase  of  land. 
lie  principal  cases  [*J  have  beeu. where  real  estates  have  been  directed  [  *500  3 
>  be  sold,  and  some  part  of  the  disposition  has  failed  (4),  so  that  soniething 
IS  resulted  to  the  heir  at  law,  as  in  the  case  cff  Emblyn  ▼•  Freemamt 
re.  in  Cha.541.  and  Cruse  yr..  Barley  and  Banson^  3  P.  Wms.  90. 
hete  are  all.  cases  where  a  devise  has  failed,  and  the  thing  devised  has 
Vt  accrued  to  the  representative  or  devisee,  but  to  the  heir  at  law  of 
le  testator.    The  case  of  Durour  v.  MoUeux,  I  Ves.  320.  is  a  strong 

(f)  rUepMieih  50a  511.     2  Vesej,  jun.  77.  And  170. 

(5)  See  this  apprOTcd  bj  the  late  Lord  AkmnUjf,  SC  R.,  in  Whddnle  v.  Purtrid^, 

YSft.596,397. 

(4)  Bet  Aekro^  w.  SmUkstm,  if<^ea,  905. 

Vol.  i.  C  €  easa 
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Af]^^}gMX.  case-to  the  point  dqw  before  the  CeMft;  4«d  if  my ^  ^bing  ^opU 

..—         ^^eqgthen  |be  xeneval  rule,  the  cincuiKwtances  c^  th«  present  die 

•1779*        £^would;  do  G^K    The  testator  has  blended  the  reid  and  fMersonal  'cttito 

vNg^  y  ■■■  ^     -tpget)iers  find  disposed  of  themi  without  distinction,  for  the  Jbepefit.of  liii 

^Mfg^*     rvrUband  dtkildren.    Both  real  and  personal  estate  are  made  one  find. 

Ai3S3^    i^°  ^^  ^^'^  ^^  JDt/rovr  v.  MaUeus,  Lord  Jiardwcke  inadi»  thif  a  jmii- 

^sBBV^iip.   ^^pal  grqund  for  considering  the  whole  fund  as  personal  estate  \  In  tte 

present  case,  it  might  be  uncertain,  till  the  death  of  the  widow,  whether 

-the  estates  must  not  be  absolutely  sold :  both  the  children,  indeed,  died 

before  her ;  but  she  might  have  married  before  the  death  of  one  or  I^di. 

The  interests  of  both  the  children  were  vested,  *  subject,  asCooMiif 

them,  to  be  defeated  in  case  either  of  tliem  died  before  thie  molhff. 

There,  could  be  no  election  to  take  the  fund  as  land  or  money ;  for 

where  an  estate  is  directed  to  be  sold,  and  the  money  divided  anim>' 

several  persons,  none  has  a  rieht  to  say  that  any  part  shall  not  be  son; 

xhe  question  therefore  is  merely  between  the  reu  and  personsl  refr^ 

sentatives  of  the  son,  whether  the  person^  representative  shall  tifketbe 

iifund  as  personal  property,  according  to  the  wills  or  the  lieir  at  \faf,  ^ 

take  it,  as  if  no  will  had  been  made.    The  case  of  JPianagan  v.Jwi- 

gan(S)  is  a  strong  authority  that  it  shall  be  taken  as  personal  estate, 

according  to  the  wilL    In  that  case  the  testatrix,  Sarah  Wooh^j  by.vfli 

dated  28th  March^  1749,  gave  and  devised  all  her  real  and-pmioad 

estates  to  Francis  Plttmirecy  in  trust,  in  the  first  piace? -^ut^of  her 

Eersonal  estate,  as  far  as  it  would  extend,  and,  in  the  next. plaoe^ 
y  sale  of  her  real  estate,  or  a  sufficient  part  thereof,  to  raise  so  madi 
money  as  should  be  sufficient  to  pay  her  debts  and  legacies;  and  after 
payment  thereof,  in  trust  to  convey  the  residue  of  the  real  estate,  :Wl|ich 
should  remain  unsold;  and  pay  the  produce  of  such  part  as^jraH 
be  Fold,  and  all  other  the  rcBidue  of  her  real  estatesi  between  faerfipff 
Jumes  Flanagan,  ancT  her  brother  James  Flanagan^  their  heiriv  CI^ 
eutors^   and  administrators,    equally.      A   biH  was .  brovght,.  ^.Ae 
creditors,  for  sale  of  the  real  estate,  to  supply  the  deficaency^of  tke 
[  ^501  ]     ^personal  [*]  estate  for  payment  of  debts;  and  a  decree  was  0iadCr4' 
a  sale ;  and  if  any  of  t)ie  money  to  arise  by  the  sale  should  remsin^dftff 
,  payment  of  the  debts  and  legocies,  it  was  directied  to  be  paid  to  JSm 
V  Flanagan  the  father,  and  James  Flanagan  the  son;  equally ;  and  Jf  sij 
estate  should  rcnjain  unsold,  the  trustees  were  directed  to  connj  "^ 
'  to  them  and  their  heirs  equally :  aftcV  the  decree,  James  Flaumgm  ikt 
^son  died,  leaving  a  daughter,  and  a  son  bom  after  hi;»  death ;  part  of  A* 
'  estate  was  sold^  and  afterwards  James  Flanagan  the  giaadfathwr  diii 
leaving  his  grandson  his  heir,  and  hia  grandson  and.graxid-daiid|rtertt 
sole  next  of  kin :  after  the  death  of  the  erandfather>  e  further  f^ 
:  of  the  estate  was  snld«  nndcr  an  apprehension  that  the  produce  joTlk' 
first  sale  was  insufficient  to  pay  the  debts  and  legacies  r  it  fpneapfi 
however,  that  the  produce  of  the  first  sale  was  aufficient.  <  A  ni|i|^ii^ 
afterwards,  brought  by  the  son  of  James  Flanagan  the  eoaw  daipn* 
moiety  of  the  surplus,  as  the  real  estate  of  James  Fhnag^.hii^g^ 
father,  to  whom  he  Mas  become  heir  against  the  pcrseosil.  vefMOftfi^ 
trf'his  grandfather,  and  against  the  dau^ter  of  Jask^ -i^is^iMff  J^^  \ 
who  claimed  a  moiety  as  one  of  the  next  of  kin  of  her  grandfiitlier*  ^ 
was  objected,  that  the  second  -sale,  afler  ihe  death  '^eC^.  AeiMVidliAA 
was  improper.     The  Court  determined^  that  the  fc«€dtad'Mef  acprff 
made  under  the  decree  of  the  Court,  before  the  Master,  eerid  iit^ 
considered  as  improperly  made :  that  there  was  )io  Mttdj  i^\ 
and  that  the  money  ought  to  go  to  the  per8pn^.]rs[^re|Be' 

(5)  See  jtcr  Lord  Lovgtihrough  C.  also  on  tliis'cMe  la  Oaenti^'^^XfiKi  Gf^ 
a  Ves.  jiin.  77/  and  in  m'jtitfv  «.  Demte,  iUd.  I7(. 

Ik 
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titi  ^rma/kMbiS)    The  case  <^l>i>^ir.£M»^  i(^FBNl>^L 

MAE^lilr  A'  «iA*«rtt  tfwwtioiy.  -  Tilere  4lie  tm&ix  {VlMhe»B^^fi0^) 
djK^guA  bi^  rM^tam  tdl>e  MM  lie  |Mf  4ebls  and  l^ndei,  knd  jga^        !^79* 
iHe'^cydti^  to  five' persim*,  to  be  ^uallv  divUted  Mtwtiily  ttmn,  'oti«-4f     ^  ^^^i  ^ 
^I0ftbin  (L^y  €^y)  died  in  her  life^me.    It  was  .redd]V<e<iJtet  thfe     "¥i»bu& 
8^ai\  -1^  imr,  m^ed  tetaflj,-  and  should  acchie  to  the'^heir  ait  l&W.f?)     . .  ««^<iintf 

Sifi^Jan^fe^-bfthe  decree  is:«ic!i,  that  the  beneit  of  th^  d<ivi«e  AteroMnau 
iB^'Oiyiify  ihottid  accrue  to  the  teittatrit-s  heir  at  Ia#,  Mt.  Jimmc^^ 
wfab  ihte  aunatic,  and  should  be  paid  to  his  ooRmuttefe,  AS  v^estile 
dS^^dbff  to  him.  The  case  of  Scudamore  r.  Scudamorei'  VY^.m 
Cl|il^''546; -shews  that,  in  all  cases  where  the  dispute  is  between  repre- 
i^tadv^i  the  heir,  or  executor,  shall  have  the  fund  according  to  the 
tnll  of  contract  of  the  persons  who  gave  or  created  it.  There  wais  a 
)katii*'^  Ogle ^.  Cook (%),  heard  \9l\i  Febrmarif,  1748,  which  was  this: 
IftC  Ojgife  made  Jtiis  will,  in  1744,  and  gatre  hi»  real  estate  to  trusteea  to 
i|d«  sAd  t6  vest  the  money  m  stock,  atid  pay  the  interest  ^o'hls 
wife  diirhig  her  widowhood,  and  after  her  [*]]  death,  or  inarria^,  to  '[  *50S  1 
1^.^  danghters  equaUy,  except  that  the  eldest  was  to  havie  100(V. 
^Aate  than  the  other':  he  gave  the  residue  of  his  personal  estate  iri  tike 
tfHaie  wt^ :  he  afterwards  conveyed  the  real  estate  to  one  of  the  trustees 
iUaed  in  his  will,  to  whom  he  was  considerably  indebted,  in  trust  to  sell 
itf^tatr^h  as  shoiildbe  necessary  to  pay  the  debt,  and  as  to  the  residue' in 
InMt  for  Mrs.  Ogle^f  part  of  the  estate  was  'Sold,  and  then  Mr.  Ogh  died. 
HDir  youngest  daughter  di^  in  his  Ufe«time.  The  bill  was  brought  by 
Bh^' widow  and  the  eldest  daughter,  against  tlie  son,  who  was  the  hefr» 
n^  the  trustees,  to  have  the  residue  of  the  estate  sold,  and  claiming  the 
ihare  of  the  youngest  daughter,  as  personal  estate  of  Mr.  Ogle^  to 
bj^i^vtded  between  them  and  the  son,  as  his  next  of  kin.  The  son  in« 
tttti^d  the  conveyance  to  the  trustee  was  a  revocation  of  the  will ;  and, 
iFlhoC  that  the  share  of  the  dead  daughter  wfts  to  be  considered  as  real  ' 
tt^itt'of  Mr.  dgk^  and  descended  to  him  as  heir.  It  was  deternimed 
duUI'tbe  tonvieyance  was  a  revocation  only  j^ro  tanto^  to  let  in  the  debt ; 
ipd'tiUt  so  much  of  the  €lstate  as  remain^  unsold  should  be  soldj  and 
BUitihi^;  money  raised,  or  to  be  raised  by  sale  of  the  estate,  made  part  of 
dte^peisisnal  estate  of  Mr.  0|f/e  (9)  There  was  another  case  about  the 
lAuafe'tihi^  which  is  in  1  Yes*  174.  Cunningham  ^.  Moodtf^  where,  1)y 
nUhrta^e  articles,  500/.  was  agreed  to  be  laid  out  in  purchase  of 'lihids, 
b>  ^'aetlJed  to  the  use  of  the  husband  for  life,  with  remainder  "^^ 
iTobtees  to  preserve  contingent  remaindefs,  with  remainder  to  the 'WffA 
rdr  nfb,  with  tanaihder  to  the  children  of  the  marriag^,  as  tte  hrisband 
iuia^^Mhrsh^otMap^Otnt'^  «fid  in  defSMiH  of  a  joint  appointment,  as  tfie 
ifbr^fHJr  i^ioukl  appoint ;  and  in  defatdt  of  any  appointment  to  the  chil- 
^bthi,'t6  be'  eqi^ally  divided  among  them,  if  mor^  tnan  one;  as  tenanif  in 
BtoMtofUf-in  tail  goieralf  with  cress  retDainders;  and  if  but  one,  to  diat 
S^M'ih  tail  general,  and  no  appointaiefit  was  made.  Thelkther'and 
kBWK^  beine  d^ad,  and  the  daughter  being  married,  the  ti^osteet' paid 
ibc?U(30{;^li^n^  and  her  h'osband,  and  they  received  it  ab  moq^,  and 
iftttelifed  af  f^te^e^  1  The  daughter  had  a  child,  which  died,  and  She 
flMMrtMtf'died  without  issue.    -A  daught^  of  the  settlor  by  a  second 

fuffi^  »lriso fliflny<  r^Smmh^y  ;W*t«»^ 

i|nd  Jh^  ro)s  St 
^us  aigiiiDCitt  in 

Book,  found  tfiat  H  by  no  BiMiM  oontndkced  die  autlMritisi.    Ss^iaOBiKiMT, 

ii,ff'V^jMi«08e,ee7;  ' 

(9)  Bm^^mmmm,  %  Vm.  j«a.^i06^aa7.«itar«i«>  >y  %m  jwsss^ii^t  nrts 
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APPE^I^IK;  mearritfge  fil^  a  bill  agpinst  the  hiisbaadiH  repreientadveibf^bli  wif(^ 

t  TDarriage»  for  the  50(tf.  connd^ng  it  as  J^ndlJ 


m9* 


TtantvtsK 


[♦5081 


dbiu)(hter.by  thefinit* 

it  WM  obtenred  that  ^hewaa^  entitled  ta  the  nioinff>:t)itt']^ftft))^ 
of -her  . deceased  sister  was  entitled  to  the  interest,  'durhd^ 
as-ttnaptby  the  courtesj.  In  the  present  dise,  William  Fktctirl' 
Bdn,^had  the  whole  beneficial  title  Tested  in  [*]  him  as  money,  woi^'V 
his  mother's  interest  for  life  or  widowhood.  She  was  his  sole  Dextttfl^ 
and  her  personal  representatives  are  now  entitled  to  the  estate  asnil^; 
the  bill  must  therefore  be  dismissed  without  costs* 


■^*i 


flOth  November  f 
1779. 


Hepburn  against  Durano. 


..J 


:\ 


"Wheresums  are  it^N  exceptions  to  a  Master's  report  disallowing  exceptipas  ta- la 

*hlmd\'^th  ^^  answer,  one  exception  was,  that  the  defendant  had  not  set>  Jfiivdk 

bin^avebeen  ^^^^1^  ^*6  ^^^  received  particular  sums  of  money  specified  ia-tb^jaljlf 

received  by  the  tviif A  f^tw  wcfinuiancei  reipecting  the  tiwes  Vfhen  receivedf  and  qfvAtm^ 

defendant,  he  afid  on  wuU  account.    The  answer  referred  to  a  schedule,  as  cbntaquBt 

must  answer  ^  acQbuat  of  <p  sums  received  by  the  defendant.    Lord  Chanceuor^ffi^ 

A*"^     dUia  9(t-9P^'P'^^^'^  ^^^.^^^^  ^^  bound  to  answer  specifically  tp-^ 

notenough  u>  speci^  Charges  in  the  bill ;  and  that  it  was  not  sufficient  for  the  deftad: 

refer  to  a  tclie.  ant  to  say,  generally,  that  he  had  in  a  schedule  set  forth  an  accow^  rf. 

dvleof  allsuma  all  suavi  received  by  him. 

receiTed. 


Ji 


AcKROYD  against  SMimsov,  and  olliers*  (I) 
(Reg.  Lib.  1779.   A.  fol.668.) 


jPHRISTOPHER  Holdstoorth,  by  his  will,  gave  (int.  al.)  to  the 
fendants,  Smithson  and  Jbbeiion,  their  executors  and  administratoK- 


per- 
tonal  estate  to 
be  sold,  bis 


Xincoln'$  Inn 
JTo/^  4th 
March,  178a 

[&  C.  shortly 
5  Cox,  P.  W. 

S3,  note.] 

Testator  gave 

•everal  legacies,  ^ 

J^  ^d"iw.*^  ?^^*  ^^  ^''"®^  ^®  P"'  '^®  **""®  ^^*  *^  interest,  and  to  apply  the  inleraib 

in  bringing  up  the  defendant,  Maiy  BracUelank^  then  an  infant^  ^ 
91 »  the  pnncipal  to  be  paid  to  her  at  21 »  and  if  she  died  before  Mr 

debts  and  lege-   th^  to  be  paid  to  her  representative  ;•  and  bequeathed  to  the  Rev^ 

des  paid,  and     iiomos  WUlaier  lOOl.  to  Jumes  RobeHs  and   WilUam  Roberts  IDOL 
the  residue  to 

certain  legatees,        

in  the  proportion  6f  their  lisgedrs.    Two  of  the  residuary  legatees  died,  lirhig  tfaetenator.  ilieae  4m 

are  laired,  and  so  fiu*  as  they  are  constituted  by  personal  estate,  shall  go  to  the  person  iiezt  of  lum,  fltfn 

frr  as  they  are  conftftute^  9<'.real «rtate,  to  ^  heir  at  tew.  {i!)  "^ 

^1 )  This  Report  was  copied  by  Mr.  Brown  from  the  notes  of  Mr.  Bcttt,  mm  tflri 
Sidon^  -Chancellor.^—  From  Lard  Redesdale'<  iiSS» 

(2)  S.  P.  Di^  V.  JLegard,  3 P.  W.  8S.  note,  and  mUmmt  y. Coade,  10  Vea. 5006^: 
See  ^Jso  RoHtison  v.  Taylor,  poU,  2  toI.  588.  and  1  Ves.  jun.  44.  SiMt  v.  Z«wli»  pl$' 
Z  vel.  S55,     Per  M.  R.  in  Wheldak  v.  fartridte,  5  Ves.  jun.  996.     Et  tMdXiti^  r.. 


won,  1  Ves.  &  Ecames,  260.  and  Fletdter  v.  Askbumir,  anieg,   497.  and  Uie  adftt. 

Mr.  Cox,  after  referring  (ititer  aHa)  to  the  prindpal  care, .  in  bis  elaborate  and 

note  to  Cruse  v.  Barky,  3  P.  W.  99,  (5fh  (xlition),  whith  Is  stated  father  more  at! 

antea,  497^  says,  **  Tlie  screral  cases  on  this  subject  wem  to  depend- upon  thici, 

*<  —  whether  the  testator  meant  to  give  to  tlie  produce  of  the  real  estate  Ae qu'Jkirf 

<•  -personalty  (q  mil t^ttiiU*  ^ only  sp^fitr «&  refl>eclf dtbe roticM/er  furptn u£ the  w; 

**  for  unless  the  testator  has  suficientlr  (|eclwed  bis  intenitMniy  .■iot;;oaly  thst,  the  tsshif. 

^  shall  be  converted  into  pkr^rititj  Jtir' thf^ jntgynket  ^  tt^^pnll/ hut  ibrt^^thiibij^ 

H  produce  of  the  real  estete  ^biU  be  tsken  j^  jsersoiBdQr;:  ^^  |ru=    ' 

'^ 'Met  at  Boi  to-niiu^  of  therei^eetafte^'  or-tteprodoiee  tttereof,'  ss  it'dbt' 

ft  dupond-^by  the- will  41  the tfntieuoftbfttestttor^  death  MMtmhttm^Ok 

V  ioeffioMy  oiHsmwrn  ituUi  ftr^nuu^Unqtrnfltm),  ssBVi^ria  tik 'IrnksT :'  !bi 

llurt)ier  ^bi  wprd,  and  note  ( 1 )  to  Fletcher  v«  Athbumer,  aniea,  497. 

cachy 


m^f;t9  #Tie«v(¥^  800fe,to  Q^r^t,  Aw,  and  F^h  Ogkf  hot  ARRENOIKw 

{(jadrciVviOO^  e^cj^, ta'  Josm^  Scurr  2Q0U  to  BewamiM  WtigfU  VMm         

%^^x%.KMalifit^ufi,¥^  to  Hftnat^  C^.l^Q/.  to  fTxtfiaqi.  Haxvkcf^U         1780.* 
ipQiiL  tq  4('>>tS$ i^«<  20CJ^  to ./(»d(p4  Marshall  2001.^  all :  whi<d»  leg«ic«eiK      ^■■v^ 
togetl^lT  with  ot{»^;J^gaciie«  ^v^n  by  hU  will,  he  directed  to  be  paid  a|:       4moTp 
tl^^od  ^i^.  ifwinf^  ^^^  ^^  decease ;  and  the  said  testator^  thereby t.      o^'^ 
^fffreJfiL  )^  itxe^iiage^  cottages,  lands,  [*  ]  teoementaaod  hereditameptSi      ouivttoM^'. 
•filiate  at  the  ^/t^ia  the  township  ot  Leeds,  with  their  appurtenaBces, 
and  all  his  realestate,  not  therein  before  devised,  and  all  hia  hQU3ehold       C*  ^^  J 
'goods  and  furniture,  plate,  linen,  stock  in  trade,  and  all  his  personal 
estate  whatsoever,  unto  the  defendants  Smithson  and  Ibbetson,  their 
heirs,  executors,  administrators,  and  assigns,  to  hold  the  same  to  them, 
their  heirs,  executors,  administrators,   and  assigns  for  ever,  in   trust' 
that  they  should,  as  soon  as  convenient  afber  his  decease,  sell  all  his 
said  messuages,  8fc,  for  such  price  or  prices  as  could  be  got  for  the 
«ine,  and  thereby  to  convert  such  real  and  personal  estate,  so  to  them 
Atned,  and  every  part  thereof,  into  ready  mooey,  and  by  iind  out  of 
tKe  money  arising  bv  such  sale,  to  pay  all  his  debts,  legacies,  and  fu- 
wsifiX  expenees,  and  charges  of  proving  his  will ;  and  after  payment 
fiheif^,  and  -  retaining  to  themselves  5(S.  eadi,  which  be  thereby  gave 
tlifttn'fiiHr  their  trouble,  in  trust  out  of  such  monies  to  arise  as  aforesaid* 

£.^  pay  all  legaci^  and  annuities  thereby  bequeathed,  at  the  time  and 
the  manner  thereby  directed;  and  if,  after  all  such  payments  made« 
d  pitting  out  of  the  funds  as  thereby  directed,  for  raising  the  an- 
nuities thereby  given,  and  indemnifying  his  trustees  from  all  charges, 
expenees,  and  loss  which  might  attend  the  carrying  the  trusts  of  his 
iriil  into  execution,  there  should  remain  an  overplus  in  the  hands  of  the 
truatees,  which  he  apprehended  there  would  be  to  a  considerable 
amount,  he  directed  that  they,  and  the  survivors  of  them,  should, 
Rrithin  six  months  afler  the  same  should  be  ascertained,  pay  the  same 
into  his  said  legatees,  Thomas  Whitakery  James  Roberts^  William  Ro' 
iertSf  Grace  Ogle^  George  OsUf  Ann  and  Phcehe  Osfet  Joseph  Scurr^ 
Benjamin  Wrighi^  Mrs.  MuyneawCf  H.  Close,  WuUam  Hawksswellt 
9f^sory  BratMeSaidcy  Martf  Ross,  and  Joseph  Marshall,  in  proportion  to 
tieir  several  and  respective  legacies  therein  to  them  bequeatned;  and  ihe- 
Ustator  thereby  willed  and  devised  that  two  several  sums  of  250^  eacb^  ji  . 
il^ltch.he  bad  tberein  directed  to  be  put  out  onsecurities  in  the  names  ot 
hm  thistees,  and  the  interest  arising  tbereftom  to  be  respectively  paid' 
touM*  Thaeieray  and  R*  Gaunt,  during  their  respecttre  •lives,  ahonid 
upon  the  several  deaths  of  them  the  said  M.  Thackeray  and  R*  Gaunt, 
tig  j§i4  in  the  like  proportions  unto  them  his  said  several  and.i:espectiv»  .-. 

Benjamin  Wright  and  Mrs.  Molyneaux  died  in  the  Kfe-Cime  of  the 
testator. 

'''[^3  The  bill  was  filed  by  the  next  of  kin  of  the  testator,  against  the  sur*-      [  #505  j 
yiy^ng  legatees,  and  the  heir  at  law ;  claiming  the  legacies  given  to  the 
dopeased  legatees,  their  shares  in  the  overplus,  and  in  the  two  sums  of 
iSOL  as  lapsed,  and  become  part  of  the  penonal  edtate  of  the  testator. 

'Vhe  cause  came  on  at  the  Rolls,  lOtti  Julu,  1778,  when,  his  Honor 
(Sjlr  nomas  Sewdl^  being  of  opinion  that  the  surviving  le|;atees  took 
tte  Vhole  residue,  m  proportion  to  their  several  legacies,  dismissed  the 
l|in  without  costs. 

Frcmi  this  decree,  the  plaintifis  appealed  to  Lord  ChmnceUor;  and  the 
caose  eetdlng  on  to  be  heard  before  his  Ikird^ip,  ^^ 

^  M^:'ir(fiim}n  attempt;  to  lup^^^ 

*li»tt06ia  ChanceOoTt  beiQg  .ctear,  w^^  aigum«it) 

ttUkt^this  was  i^ tenancy  iiniooinittoa.in.  the^cmdue,  and  that.merefore 
the  shares  of  the  legatees  who  died  in  the  testator^s  life-time,  were  un- 

C  c  S  disposed 


-u 


.9-^^ 


505  Casw  AftAOBD  AVD  DamuiiaBB 


AWBYtMX.  dbpoMd ef:  tiid  tlM only  qagtrfoB  was,  whetiwr todi  ^krnmbd&tipi 

wholly  to  tbeaextcifkio,  or  fo  the  heir  at  lev. 

178a  The  Atitrntey  Gtmeni,  Mr.  Madocks,  tad  Mr.  SefcM-ffar  the  piM* 

\^  y  ■  /     tifi,  the  next  of  kin^  contended,  that  the  lestatat  had  converted4lii 

AnrtoTD       real  estate  into  moner,  out  and  out,  that  he  had  anzed  two  liindi^  ^nd 

V^^       made  all  penooal  estate  iS);  that  the  cases  therefore  of  Afa//a^ar«.\W- 

Saimoir.      i^^f.^  jT^.  79.^  ^nd  Dwrour  r.  Maitnur.  1  Ves-  S»^  rauat  merallie 

decision  here,  and  that  the  blending  the  ftmds  distiagaehea  tiniaie 

from  that  of  />^.y  t.  Legard  (cited  ante^  50l.>    Mr.  iS^fimf  niBDtiQBed 

the  caaes  of  Flanagan  v.  Flanagan  (cited  ante^  p.  500L  Ftttdur  vj  Jfl- 

hufner{anief  p.  497.)  and  pg^«  t.  Cook^  cited  en/if,  501  •         ^";:  i 

Lord  CAimfsestfor  thought  the  two  fonner  casca  did'  not  'Ufdyrbat 
bemg,  in  general,  of  opinion  with  the  counsel  for  the  neat  oTkio;  adnd 
die  eoonsel  for  the  heir  at  law,  apon  what  grounds  they  couki  suppart 
hia  chda^i 

Mr*  Scott  (4)  for  the  heir  at  law,  said  they  daimed  on  hn  behtf  adi 

interest  in  the  monies  produced  by  the  mAe  of  the  testator'a  teal  eHitci 

[*506  ]       as  the  deceased  residuary  legatees  would  hare  been  intitlad  to  [*Ji' if  tbe; 

had  surrired  the  testator ;  or  so  much  of  their  riiarea  of  the  oreijpha, 

now  in  the  erents  whidi  have  happened,  imdisnoaed  of,  aa  is  eona|itated 

hy  the  produce  of  the  testator's  real  estate.    That  the  heir  at  lawisis- 

titled  to  every  interest  in  land,  not  disposed  of  by  hia  ancestor,  .iiw 

much  of  a  truism  that  it  calls  fcr  no  reasoning  to  support  it;    ft  is  aot 

necessary  for  the  heir  at  law  to  deny  that  the  intention  of  tke  aeiistar 

has  diBsigned  him  nothing ;  his  intention  has  certainly  heeiki  equali^'^ 

propitious  to  his  next  of  kin ;  but  it  is  not  enough  that  tbwte^bHsrdU 

not  intend  that  his  heir  should  take,  he  nmst  make  a  -dispoailioa  ia 

fkrour  of  another:  if  he  has  not  actually  disposed  of  aQ  Ua  real'drtste^ 

if  he  has  not  made  an  universal  heir,  the  law  wU  give  audi  pMafln 

real  estate  as  he  hai  not  actually  and  eventually  dispaaed  of^crreitaglfBit 

his  intention,  and  9l  fortiori  in  a  case  where  he  hasexpresaaftnoit' 

teiition,  to  the  hiires  naiui.    If  the  interest  of  the^daceasiBdJegvtMi 

had  been  an  interest  in  the  produce  of  mere  real  estate*.,  not'bhaded 

with  the  produce  of  personal  estate,  it  has  faecn^  admitted^  aqnai'lMk 

hearings,  that  the  benefit  of  the  lapsed  derisea  Would^-  acooidiqi  to 

the  case  of  Dighy  and  Legard y  [3  Cox,  P.  W.  29  note.}  and  the  prinapk 

of  the  case  of  EmUyn  and  Freeman^  Pre.  Chan*  541.-  and  t»f  aanf 

others,  have  accrued  to  the  heir  at  law.    It  is  admitted,  and.caimoC  ^ 

denied,  that  where  a  testator  directs  real  estate  to  be  abld  for  wfto^ 

pni^noses,  if  any  of  those  purposes  become  incapable  of  taking  efeti 

the  heir  at  law  ^ell  take;  because  tiiera  is  an  end  of  the  dispoaboDi 

when  there  Is  an  end  of  the  purposes  for  which  it  wna  mader-<-ktf 

^     it  is  contended  here  the  testator  had  not  a  special  intentioti,  battbi 

he  meant  the  produce  of  bis  real  estate  should  becooaidcrodtMIK^ 

•■   sonal  estate,  thai  he  intended  to  conviart.it  ootandootf' ttwl. he ka 

f      not  kept  the  fohds  distinct,  but  that  he*  has  iitanded  theaa  JK^i|Slo^ 

incapable  of  being  distinguished,  and  that  the  caseaf  thaafta  a.  ^■:X¥' 

irour  T.  Motteu*^  and  Mtuiabear  v.  Mallabar\  -  are  aothorfttas  .fhf  liout 

that  the  whole  i\md  is  personal.  -^  We  admit  that  a  perada  itmjyilio^ 

•  what  shall'be  the  nature  of  his  property  after  his  deiri^  ao  aa<i9rpr<Miof' 

$A\  question  between  real  andperaonalTepffeseatativ«a^5)*-f-£vt'MiDii' 

that  if  he  has  notactually  and  eventually  so  deddedpidhwiy  Mpaaiyhflli  ^ 


^  t 


:•:  .*    c^' 


^■'.^ihbadiigsfa^ 

--  :  C5)  8A  ih  Ftudkf- ^  JM0Vm«^,^<tlawi,'>iia..^  -t  'J  . ..;  f{^,fr 


ry:i^im;^!Q»iX!oiWT.«ie!4[^A2fQIM»  14(6^ 


tj^  money  arising  from  tha  Bale  of  land,  thaa  the  begr.^um  daim  pf  opMty         --:'^ — 
>«liititMi  tobe^^perfooal  nature*  -*-  As  ta Ae  aaettioQ:  of  6^  wilier      r}§ffpo. 
rftbeimeiBifc<that)in  soaie  event  onlf^  or  that  in  a]l:^ent8<Ke>pcojiu^!fof  ^-^■^^sp^ 
blw  ^B^i^tatea  shoailJjfe  considered  as  personalty,  we  admit  C^Jt^^Hftt,     .  A^c^p^D 
Udi Ja^oot -.of iliat  residuary  legatees,  he  meant  to.  convert  tbe.wboie      J^^^ 
:>  Jatoipen9pnalty>  in^iase  ail  his  residuary  legatees  should,  even tually»^  take    '^-y^W^' 
^4hBaRboU>4  Ihrut  ve. contend,  tiiat  he  has  intimated  no  intention  as  to  tl^t      [  *507  J 
bsoittof  the  produco,  as  to  which  his  disposition,  in  the  event  whieh  has 
-mppened^ihas  &iled  of  effect.    He  converts  it  out  and  oat,  indeed,;  if 
vou  speak  of  his  intention  as  to  the  qualities  of  the  property  wbiol^tt^ts 
.ili^ga|liijp^i9veiie  to  take  i  but,  as  to  such  part  of  the  property  as,  i|k  the 
enanji^tihi^jhave  notttaken,:  he  has  not  determined  upon  its  iiatuj7e;Htie 
aiffer  meant  tot determine  upon  ita  oatitre,  as  between,  hia  heirratr^^w 
and  his  personal  representative,  or  next  of  kin,  because  he  afW^ars  |iot 
rijiee  lunie«iadverted  ta  the  .possibiUtyof  any  events  taking,  place  which 
iiirtttid  give  the  one  oir  the  oUier  an  interest  in  his.  property*  and  (he 
['jdeiigani  sa  part  of  his  property  for  either.    Inithereveu^t,  the  one  or   '  ■'*'-'^  ; 
<tu^fler  jaast  take  aame  part  or  it;  but  to  say  he  has. maderit  aU  personal 
9|mip8ny,.  and  that  therefore  the  law  mlist  give  tttathe-neaUtof  kin,  is 

/  t^iapply  an  asgument  deduoad^^om  what,  was; the  testators  intentioqf  in 
><'oas0  es^entB;haa  taken  jplace  which  have  not  DGCurred,  for  the  eaka  oT 
opmvahg  aahsiiar  mtentmn,  if  circumstances  happened  direotly  contrary 
dU'^ those)  with  reialtoa  to  which  only  theitestator  framed  his  intentipa. 
<'3y  argue  from  wiiat  the  testator  int^Mled  Mfith.  respeot  to  residuary  lega- 
>ltaaSt'^7' waty  of  jproiving  that  h&  intended  the  same  in  favour  of  his  next 
'  0Chin^>|i  to  ceasonfnun  a  case  ia  winch  ihtentiou  is  expressed,  to  prpve 
Jai^effika  inteniien  ia  a  case  which  suMoses  the.  absence  of  iotentipnc 
ilthnilghj  the  testator  therefore  intended^  that  hta  legatees,  if  they  iiad 
iittfad^ -shotdd  take  theirrespective:  shares  ef' such  part  of  the  general 
^i  anr^iia  asc.was  piiodnced  hy  theraale  of  the  real  estatea  as  money,  he  fhas 
5lKl^deelared'ar^iintenlion  relative  to  its  nature  in  case  that  particular 
•iwveilt'of  hia  should  •b&xyaappointed.  In  the  event,  therefore,  whichihas 
uliapp^e4*it  is^aoiniutlkundisposed  of,,  arising  from  the  sale  of  lands. 

fhomaumoy  in^this  Conlt  ie.iand ;  and,-  as  such,  the  heit  claima  it*  -t— — 
iliSupnooadikithe  fifteen  legatees  had  died  in  the  iife-^ime  of  ihe  testator, 
i'.tPoum  itrnot  vhsivetbii^  oottpetcnt  to  the heir-at^kw  to  have  insbteil,  in 
i  4quity,i«hatiBwei^aheuld  be  made  df  the  real  estate?  WOuld  it.j^ve 
JkVtnmssibie  m:- contaminate  ^hecansevthe  tcatator  had  Mendedtbaf»>ds, 
'^094e#4oinatot4|ixlisposition(Whieh  ULn^  a 

3l|afii|-'|De  aay  Odmir  giaencinmrnstanoea,  Jthat  he  had  therefore,  blended 
^  Aeoi^'sfi  in^die)evimtijhefhad  wade  n^ ttispnslfsnn i; FthitH>ecauae he  had 
tiiiaade^heip^Jreal  es(fate  persesud  to^  give  it  ta  hia  residuary  legatees^and      ..  ^^^  ^ 
>qtOMJUap(NMne'Wsihair^^he  meaiii  aise  ti»  disappoint  his>hei^< whether  his      >-    ^^  ^ 
rf  mUdmay  ifmkecB4Ud  or  (did  not,  in:  the  evant^  take:  the- benefitoC;  that 

qii^MMMtioB'^  fhni&dtcnf^  hie  having  blended  the  fundi -pmvea  not  a 
^lii^winMetoion^inotxmereiiiHUfieienoa  toithe  interestabotfiioC  his  next 
(ioif  )cib,4BBldhhisdieie'at  hrwv*-«Wibat  it  proves  a  purposehMile  to  both: 
i3iimv^t^&ct(^ni^  agil^ounc^'Fremtwhenee  to  infer  thit^  ia  a.cdiange 
i^WvjmiiaistanotiH  he^^hi^v  pufigseofJundnaa  and  boud^.to  the  next 
(t0(^UliV^tmdia4«efseMaaitheiinteraea  of  thaLheir  ooiyw  ^The  raason\*af  the 
i  tudmjm^^tKwiil^'^ioaif  ectasect  :i;The^ 

testator  meant  to  change  the  legal  qualities  of  his  property,  when  he 
.  meant  ta  ^ter  the  disposition  wUloh  iae^lasrwoiiM  amin^  hrii  preperty : 

somethmgHniiatt|BraAer»t»rtM  fioiwnMi;i(P(4^Eiiat.tbe~c]^^ 
that  the  law  whicn  made  the  diipeflitio%<  ahaald  deeide  4>a  lihe  qualities 
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^]^92j^tX.  of  thesvopenyiofwliicli  Tt  waft  to  dispose.    Tf  then,  in  cakb  ^t  tlje^rau- 
-diiary  legatees  irad  died,  the  heir  could  hare  prevented  k  fiale,  — ^is  it  to 
be  saidi  that  because  a  sale  must  be  made,  he  shall  not  have  Wat  P^it  of 
its  produce  which  the  objects*  of  the  testator's  bounty  cannot  take?  It  js 
.:iiot  true,  that  uhere  ir  is  necitssiiry  that  a  siilc*  should  hi*  mnde  tv>  effec- 
tuate tiic  testator's  purposes,  which  are  citptihle  of  taking  effect,  tb?t 
such  salo  will  convert  thf»  nature  oFthat  nart  of  its  produce  v.hich  cannot 
.be  opplied  according  to  the  test?.tor's  intention.     In  the  case  or Emhtjn 
BXid  Freeman,  Pre*  Chan,  541.  the  lieirwas  held  intrtledto  200/.  arisigg 
finooi  the  sale  of  real  estate,  which  the  testator  iiad  made  liable  to  an 
'.appointment  by  note,  concerning;  which  he  made  no  appointment;  uid 
;  there  a  sale  was  necessary.     In  the  case  of  Di^lnj  v.  Lc^ard,  [3  P.  W. 
;  22.  note]  where  the  heir  was  held  entitled  to  the  benefit  of  the  demise 
lapsed  by  the  death  of  one  of  fire  tenants  in  common  of  money,  .to  be 
.  raised  by  sale  of  real  estates  in  the  life-time  of  the  testator,  the  heir  could 
«ot  possibly  prevent  a  sale  :  As  to  the  cases  of  Mallabar  and  Malfabar, 
and  Dnrour  v.  MottcuXy  they  can  be  considered  as  authorities  only  by 
.  those  who  do  not  attend  to  the  distinction  submitted  above :  they  are  so 
-  &r  from  deciding  the  case,  that  they  establish  no  principle  which  applies 
ito  k.  — ««-  In  Mallabar  and  Mallabar^  the  real  And  personal  estate  are 
not  blended  by  the  terms  of  the  devise  in  the  beginning  of  the  will, 
which  is  a  devise  of  real  estate  only,  upon  [*]  trust  to  sell :  and  that  out 
of  the  moneys  arising  therefrom,  the  f  ei^tator's  debts  shobld  be  paid,  and 
ailer  payment  thereof,  he  devised,  out  of  the  remainder  of  the  money, 
500/.  to  bis  sister  Mary  Bainbridtre^  500/.  to  his  sister's  two  children, 
~that  should  be  living  at  the  time  of  his  decease,  equally  to  be  divided 
.between  them;  500/.  to  his  nephew  Nicholas,  who  was  fiis  beir-at-law; 
600/.  to  be  divided  amongst  the  children  of  his  late  brother,  James  Md- 
iabar,  living  at  his  decease  ;  then  follows  the  clause  which  vras  held  to 
blend  the  funds.  —  *'  //cm,  after  all  Oiy  debts  aiid  legacies  paid,  I  give 
**  and  bequeath  all  the  rest  and  residue  of  nty  personal  estate  unto  mj 
•*  sister  Esther  Mallabar;**  —  and  appoint  her* executrix.    The  question 
.  wBSi  whether  there  was  a  resulting  trust  for  the  heir,  as  to  the  roon^* 
arising  from  the  sale  ot^  the  real  estate,  af^cr  paynicnt  of  the  debts,  and 
the  several  sums  of  500/.     The  Court  held  that  the  testator  had  made 
iJl  his  property  personal,  or  rather  it  inferred  from  the  purpose  of  the 
testator,  as  far  as  that  could  be  collected  from  tho  will,  that  the  testator 
>  meant  by  the  residuary  clause  to  describe  not  only  money  strictly  personal 
estate,  but  the  money  claimed  by  the  heir  likewise ;  the  Court  mPerrcd 
.thi»  from  the  circumstance  of  the  heir*s  having  a  legacy  of  500/.  out  of 
that  very  money,  and  because,  if  a  different  construction  was  made,  the 
aister  his  executrix,  to  whom  the  testator  clearly  intended  to  give  a 
beneficial  interest,  would  have  taken  nothing  hut  a  troublesome  office : 
.  for,  if  the  words,  *^  the  residue  of  the  personal  estate"  did  not  include 
.  this  money,  ihe  personal  estate  must  have  been  first  applied,  to  pay  the 
debts  and  legacies;  in  exoneration  of  the  real  estates  charged  thcrewitli 
;  by  the  wilU  and  the  executrix  would  have  had  an  office  of  trouble  without 
^  tlie  benefit  intended  her :  but  though  the  Court  considered  thie  surplus 
r.of  the  money  as  personalty,  us  between  her,  whom  it  held  to  be  a  re$i- 
^duaryje^atee,  and  the  heir,  to  effectuate  the  testator's  intention,  does  it 
fjfi^lowytbatif  the  testator  had  died  intestate  as  to  the  surplus,  as  the 
f)Hlji»tmnr  here  did  as  to  a  port  of  it,  that  the  Court  would  have  determined 
i.Wi*''*^  tJ:e  heir  in  favour  of  the  next  of  kin,  in  whose  favour  no  *ucli 
(:a)Kiuui«ilt  tiato  intention  could  have  been  urged  ?  If  the  residuary  legatee 
ri^#.  dM  JP  tlifntettatnr'tliitt-time,  the  will  must  have  had  the  same  cod- 
struction  as  if  the  residuary  clause  had  not  been  inserted  ;  for  where  the 
u^ifidatry  clausn-ima  nD  ^eratibn  to  any  ''substantial  purpose,  ^t^canbot 
be  considered  as  a  part  of  the  will :  if  it  had  not  been  insertedi  the  deviM* 
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of  the  real  estate  ^oi^d  ha/re  [_*}  teen  «  A^iae.t^fxf.  dabto^odJegadM-  'APi^/^tl:. 

'Wprely;  m  such  c^se.  tUen,  it  ii  .cle^  (Iwti  » tflithe  »iiipQi,/tl»»e  '        ~ — 
^#pul<l  |ia.ve  beena  resulting  Uust/ottUw  l)eir:<  ^tu'debtl  and  tbeaunlB         ~^'*' 

of. AM.  bt'lng  paid,  the  testafur's  uueatipn  -would  h*vti  b^snoatU&cdtVo 
~  the  extL'Qt  ill  which  it  could  take  eSect ;  there  wauld  then  bave  been  aa 
'  eiiil  of  the  (!ispo»itioii.  There  h  no  difference  betwees  such  a  case,  add 
'  thi!  prtsfiit  c.tsu,  except  that  iu  tbat  ca«e  tbeie  ia  no  residuaiy  legaMe 
,'as  to  any  purt  of  the  surplus;  bene  tliere  is  noae  a»  tvaome  pBrtoPMi 
_' there,  tfieu,  U  a  general  hiLestacj/.  as  to  Uie  surplus,  here  a  partid'ik- 
^^eat^cy:  but  the  KSi:\^i  of  n  puriiol  intestacy  .munt  be  ibe  lanK.^u  talfie 
Impart,  OS  the  effect  of  it  geiieriil  iotestacy  is  to  the  wtkois.  'T4eJ:oasfii«f 
^^ufv^ur  uiid  Mfill(iu:\s  ulsii  a  cd«e  ^etitteen-iaiiduary  lagaeeeS'{6)'«iad. 
;  the  heir-at-luiv^  iIktc,  the  te^tatpf.gaye  4II  |us:real;esUta  to'wM  Ud 
'^dispose  of  tht  whole  with  his  personil.eatate,,  blending  tiimt  jftrfl^- 
j'nient  cifiiis  Jehuj,  legacies  and  fiineral<expenceatitid  pBrf«minKejtfitais 
'Will;  hi;  guye  several  legacies,  4nd  among  the  rest,  ISOd^vrtbereabouB, 
'whereof  part  was  to  he  laid  out  jn  the  purohasa  ofAeDhftld  l&nda'&r 
'  charitable  uscj,  some  of  which  werD,  coafessedly.i  witliin  tbc  Mortaii^n 
'^^ct,  and  the  re^l  determined  to  be. so;  the. quest! on.tr a>,  irhetheT'dte 

1200/.  should  go  to  the  heir-at-bv.  or  to.tiK  re«iduary. :legat««s.    i^ord 
[Ilardtuicie  said,  that  he  was  of  opinion,,  that  .U)e  money  iwliich'Shuuld    ,      ,_  , 
',  arise  by  the  tiule  of  the  real  estate  vas  turned  into  penonalt  Bn4,'eo    '   '    ' 
.'intended  by  the  testator,  it  plainly  .t^pearing,  that  by  the  d«acriptiaii«f 

all  liis  (lefsonal  estate,  he  meant  to  include  the  whole  in  tbe  rcsidaej  M 

that  it  IS  tu  be  considered  now  Ai  personal  estate;  then  it  come*  to  ifaia, 
:'— a  will  is  made,  in  whicii  there  are  several  legacies,  and  the  reaidne'tf 
"the  personal  estate  is  (;iven  away  g  one  of  the  peisozial  legacies  is  void  bf 

law  ;  the  Court  caunut  say,  for  th«t  reason,  that  be  inteuded  to  diflliA- 
^tcstatc,  fur  givii)g  the  residue  ovei  includes  every  thitig,  let  it  fUl  intfr 
^'reason  of  the  legacies  being  void,  or  lapsing  la  the  life  of  the  tniator.^ 

NOw,  here,  the  reasoning  of  the  Court  is  grounded  upon  the  itestator's  tA- 
'tention  to  give  his  residuary  Icgateesevery  thing  which  was  not  utberwiVe 
'e^ectually  disposed  of.  Aiul  the  testator  was  heid  to  have  convertffd 
'his  real  estate  out  and  out  into  personal  estate,  to  efiectuatsthat  inuft- 

tion;  for  the  residuary  legatees  could  not  otherwise  take  the  190W. 

But  if  the  residuary  legatees  lutd  died  in.  tbe  life-time  nf  the  testatoisMd 

the  next  of  kin  iiad  been  called  upon  (o  f;*]8U8Uio,lhe  question  agltintt      [  *5ll  J 

the  heir,  the  reasoning  of  the  Court  would  not  apply:  ar^untentS'fttRn 
'  intention,  in  tlitir  favour,  could  uot  be  r^rted  to,  .and  tbe  Couct  tid^t 
.have  siu'd,  mid  must  huve  said,  th«t  tbe  testatorneant  to  die  intecwe 

us  to  the  surjilus,  if  there  was  np.  residuary  legatee  named  in  hid  'tdll 
'living  at  his  death.  It  cuuld  t»^ti  in  that  case,  hate  beeasaid,  that  the 
'  testator  meant,  by  the  description  of  all  ha  persooal  estate,  'to  fbcttfle 

the  whole  in  the  residue,  ;iiid  therefore  the  void  legacy  of  ISOtf-'amwig 

tlie  rest:  because  tlienill,  in  ih^  case,  uaust  be  considered  .tn  if'nbAibg 

'cnncerniug  the  residue  had  been  inserted  ii)  it.  H«re  he. meant totaiifae 
'one  fund  of  the  whole,  to  elli/ctuate . bis  inteflded  dispositiMi'«f tfle 
"whole;  but.if  subsequent  events  defealed  that  dtipositioa,  hivintebtiih, 

in  case  it  took  eg'eet,  is  no  proof  that  he  htd  thestMie  intenti«n  In-dCte 
jt  did  not  take  effect.     If  tliere  liad.bcen  no  residuary  clause,  and  ifthe 

residuary  legatees  had  beeu  dead,  it  could  have  no  effect,  and  tfaerefbta 
^  could  not  have  been  attended  to.    In  Ourour  v.  Mottaix,  it  would  hne 

lieen  nothing  more  than  a  devise  of  .real  and  personal  estate  lor  payment 
'of  debts,  valid  legiicies,  and  funaral  «JtpetiQeaj[it.inaildhBve]bwiiJ|Mii 

a  disposition  wiUi  a  special  iatentiop;  tAU-iadeadOKbelnHiMlUa^lMM 
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rtmfo^i  teaK>nngr«at'gMd»  it  woiSd  hinre  ealillM  dNi  bcit'  tcPtEbelMlf. 

.fl9BD.       -^  ^0  'JQ>*o  tS^JDtmuar^iMMmt^  for  ie  wab  the  tefentoiTs  iafiaiitiQnir^tre, 

tttai.^^tiir'.  sjflEAiieinni  ihooU  be^  Aoaaidered  bb  ■  im'oiMjr  ontf^y  i*  ijcike  ^ 

diarity  tbok  it;  that  tlie  testator  never  adverted  to  theeveAliMiiibh  Imd- 

|Mkied4  riz^  the  residuary  legatee's  taking  it,  an  event;  iHiioh  iM-ltfiilBe 

^ihmight  of  OS  ht  did  of  the  next  of  kin'«  takings  the  residue.'  ^TlhotadN^r 

[  f'i^^  ]      ris^Ithe  nde  of  lav  wo«ld  noCBufier  in  that  ease  what  nb  mlofi^lmlKn 

*  -tUio  di^  law  says,  where  there  is  a  reatdiiarykgmiM/ the* testator ^sball 

.  -be  dresonied  U>  mean' that  he  should  take'  whatever  laps^y^  'eMber  bj^^lke 

Jdrathlef  the  legatees^  or  whatever  is  not  given  ceoordilig  to^  hlt^.(V) 

iSd  ikmg  as  there  is  any  pmon  to  take^  who  is  declat^d  byithe^lestatnr 

.  tf^she  pkeferred  by  him  to  those  whom  the  )aw4ippofnlS'^  stice^edJMn* 

ctbsh^c  can  haver  no  claim.  *  if  the  itestatop  spokr  ft>r  hhkiseK  tes^wMd 

riayy  j£my  is^ial intention  of  kindneas  to  the  ofaarlty "fittls,  ilijr^giMMBfal 

.r^iatiiBl  iaa  ^  Iwmnty 'to  my  restdnary  WgaSee  ^hall  talde  plaieet  bud  where 

itfie  vfeskluary  ieoateo  is  removed^  uiere  is  nothing  like  a  dodaratioii^  by 

MfaBiteatatoTy  in&voar  of  the  next  of  kin^  to  entitle  them  DO  sueceed  Ae 

[  *512  3    -jiTesiduary  leflitaes»  as  therois  [*]  where  there  is  m general  resiitttry  iakiaig 

'^ihln  witi  in  favour  of  the  persons  named  in  it  to  sacceedllie  ^partteohr 

^lacatoes;  aad  to  mon^  arising  by  the  sate  of  land,  tboKe  can  be  no 

iVSipt,  in  the  next  of  his  kin,  but  what  ari^  from  the  ^^daratiohi  of  Ae 

■  f  toBtatpr  \  lor  unlaas  he  directs,  or  expresses,  that  it  shaH  be  eonsidefed 

./ae  perscmaltv,  the  heir  musttekeit*    Weadmitth^'h^t  then  to4)e 

>reaeiuded  whilst  there  are  any  persooff  who  can  take tta^yrodoteiiif  die 

>  veal  estate  under  the  will,  the  deckratioH  of  the  ^«st«tof^  tateHtfcln: 

:.  ww^kny  that,  he  is  excluded  by  any  who  midce  tJheir  ))Uifaa'iibt^iindelP  Ae 

I  ^will^  hot  in  defect  of  the  will ;  or  thdt  the  mtentioiiintlfe  wHl^^^ttiftct 

tiiose  who  claim,  upon  the  ground  that  there  is  no  witt  wbieh  t«iacill  to 

.  the  sohject*    The  case  of  Cruse  v.  Bdrhy  and  JSei^dit;'  before^ 
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AkjfUy  9  Wins.  £0.  seems  to  establish  those  principles^  for  it^eile#8,'di8t 
whene  any  part  of  the  produce  of  die  real  estate  ttso^  given;  alt- t^fATS 
that  it  was  not  the  testiitor's  inteOtion,  in  case  i^at  part  Kbootd  hips^  that 
vk  should  go  to  the  residuary  legatees,  biit  that  he  has^  given  them  the 
vesidue  exclusive  of  that  part,  it  shall  not  go  as  undisposed  peiflsooaltj 
/  to  the  next  of  kin.    Why  should  the  next  of  kin  tadce  io  prenreo^  to 
i^  the 'heir  adiat  the  residuary  legatees  cannot  take  for  another  reisoo, 
V  namely;  removal  by  death  ?   The  case  was,  IVUUdm  Baksony  seiidi  in 
i&e  of  freehold  and  copyhold  lands,  which  Jie  had  sutrendered  to  the  \m 
of  his  will,  and  being  much  indebted  by  mortgages,  and  having  a  wife 
and  five  children,  devised  all  hisfi'eehold  and  copyhold  lands  to  the 
>>  defendant  Barley  and  his  heiw,  in  trust  to  sell  for  Uie  best  price,  mtd  in 
'  the  first  pUBce  to  pay  off  all  his  incumbrances  and  bis  debts*  '  He  also 
^  4evtsed  his  personal  estdte  to  the  same  tnisteoi  in  trust  t»  t^y'Oiid  slier 
.  tbe  iestatoc^s  debts  paid,  to  apply  the  money  arimng  by 'sale  df  the  per- 
sonal eetate,  and  also  the  ihdney  to  be  produced  by  sale  of  the  resl 
«8tRte^  snMig  his  five  diildren,  in  manner  therein  after  mentioned:-  To 
hia  eldest  son'  flOO^  at  hia  age  of  21;  ail  the  rest  atid  t^dlie  thereof 
iv  «mottgliisfiiur youligerchil^nat9l,and with  ben^ofsOMvoriMp;  the 
'o  iridest  km  diea  uwler  £1 1  the  question  wse,  what  was no^deeooi^  sff  the 
f^r^SOOb    I^e  Master  of  the  iZotfi  thought  kwodd  not  g^to^lbe']^s«liiger 
children,  who  were  only  to  have  the  residue,  but  to  the  heir.    It  was 

*'-■  •  vm  fits  ;ier  £Sr^2»Mi  C:  U  OrtiiMft?  V.iWw/S  Vei'!«:'  h  tUU'  f  ^lau  i4JL  ana 

^'i  tf  Bc^oaXciMSte,  4S?.  6(r.'    (F<)r  «i^  f>ui^  %0W^t^'  t^^ 

ural,  Mndnb^m)^iitmali€;   for  If  dip' ivill  gh^  ilfipmiim^et^nM  efUr 
it«r  I^Ei»^  «&Um^  i^  net  «e  ftttitiHd  %;jtt^b^  .Wide 

-  on  Le^d^  49a  &c.  ^^  .^ -,  r  i^  ^T^rr^^ 

objected 


VI 


/«i-.'r(i.vr 
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.#w^ifrcnB  tteault  Mitibe;reid.iatod'pefsotel).£tkate^  w«i»tgbt4a^4^        — 
.4»iit(Mfc^.i/Mii4  ^TiierarOQttkl;^^  no  db\^  it  Vte^tagacftj:  if  the  eUeib  Hia       .(VttO* 
:;b»db4ieci  fin  tlie  tastatcv**  Ufi^  it  vould  ldiv#rbMn  » lafMd  f  *^]  r^ddarnkz 
.Jhilti  bj&.  Hoaor,.  after  lookiBg    inta  pveoedcDts^    declared  fomlibe 
•3ngiPt^h»X  it  iffteie  the  same  as  if  ^  nucb  land,  aairae  ef  the  vaiae  a£^&df. 
Ml^  JM  beeik  to  -  be  seic^  but  euSered  to  detceod*    As  to  the  Quonef 
.-m^m^myi  Flanagan  (8)^  it  is  perfeedj  different  from  tftm  i   jTiuit      [  ^^^^  ] 
!'ii&0*i|Uiettiorl;betireeft  the  reat'and  petsonal  refwesentati^e  of  n  periea 
^^4Ptitleid.fivider the;wiUof the lestaton  ThelaadwateoldiindeDAdperta 
/  ^0f  ihfl  Cet^Hi  maeaufein  whichthe  peraoi^  tbrough^wbombbth«laiaied» 
^uraafgirty ;  and  the  decree  had  ordered  tbe  8iirirtiit>  if  thbre  i^oaid  ^ 
,'^9ttiy»>-  lobie  paid  fee  James  FUinamn  the  fither^  and  Jamts  Fianti^an 
t  tfie^oa  eqaafljk   TheeateifwaEiaae^iinter  tfaeiboreef  and  the^^iiesMn 
1  ^aifiag  hetureen.lhe  reai  and  peesooal  feprciritnostive of  Fiaaagantk^ 
^her^  the.  Court  determuaed  the  sarplut  should  hare  the  eaww?  ■attiwci» 
with  reapef^.to  Upkem,  |»  tbe  decree  bad  gtrea  it  mth  respect  to  Ax- 
:;i^a?i.l;bAfaitlief*.   Intlbat  case^  too^  the  testatoe  badi  foreseein^jdiat 
'.  afWe«Mbi  not  be^made,  which  would  produce  the  exact  aun^iamno 
. .  jm^e^directed  bia  trustees  to  coarey  the  residue  of  the  real  cstatei  which 
.  .^09jild  remain  unsold*  or  pay  the  produce  of  such  part  asoriiouid  be  sold, 
.  ttfid  all  other  tbe  residue  of  hie  real  estates,  betweea  the  &ther  and  the 
:  mimi  j^S^udamare  v.  Seudamortf  Prew  Ch.  51d«  is  not  to  this  point  a  it 
r  ^betermiciea  that  .the  reprosentativea  of  a.  person  entitled  under  a  will* 
'  abaU  take  aiooeyy  as  money  or  as  land,,  acoording  as  tbe  person  whose 
repreaentaiires  tbey  are  would  bate  taken  it;  but  it  decides  Bothing 
,  bcttwieenT.tbe  beir  and  personal  representatiTe  o£  the  testator  juaasalt. 
;   7be«e  is  nacase  in  which  the  next  of  kin  have  been  considered  as  entitled 
o  aftifkst  tbe  heir»  in  the  event  of  a  bipse  of  the  wholes  or  a  part  of.  the 
rUresidue^o  .except  the  case  of  OgU  v.  Cook  (9)»  heard  19tb  Fobruaryt 
}:l74Br  which,  80  £Bir  as  it  relates  to  this  siil^ecty  wastboBX  Mr.  C^ie 
mB(Af  hia  will  in  1744f».  and  gave  his  real  estate  to  trustees  to  sell^  and 
Vest  the  money  in  stock,  and  pay  the  interest  to  his  wife  during  her 
widowhood,  and  after  her  death,  or  marriage,  the  principal  to  bis  two 
danghlf  ra  eq^ty^  except  tliat  the  eldest  was  to  have  IfiOOL  more  than 
tbe^  other :  he  gave  the  residue  of  his  personal  estate  in  tbe  same  way. 
He  afterwards  executed  a  co/)veyance  in  trust  to  sell,  for  payment  of  •his 
debts,  which  was  held  a  favocation  pro  tanio  only,  and  part  was  sold. 
One  of  the  daughters  died  in  IVfr.  0^*s  life.    The  bill  was  brought  by 
thf  widow,  and  the  eldest  daughter, .  against  the  son,  tbe  heir,  and  the 
trustees,  to  have  the  residue  ofthe  estate  sold,  and  cbiming  tbe  share  of     r  atiiA'% 
Ihe  deceased  daughter,  as  personal  estate  of  Mr.  Ogle^  to  [*}  be  divided      L    ^^*  J 
betfvfeen  |heo  and  the  son.    Tbe  Son  insisted,  that  her  ahare  was  td  be 
^nsidered  as  real  estate:  the  Court  decreed  the  residue  of  the  astaCe  to 
|^e,i|sld,  imd  that  the  prbduce  should  b^  considered  as  Mr.  {^gffeaper- 
J,  .aoa^leatatd^.  Here,  it  cannot  be  denied  that  tiieibtention  of  the'testator 
0  rto  €^H>fevt  Ibis  aitate  into  ssoaey,  for  the  sake  of  bis  danghteifl^  was 
j.  ^|ak^n$0:be  a  sufficient  ground  for  the  Court's  coosidering  thd moiety, 
3  iiwbicl^jn  tbjS.event.was  andisposed,  a» personal  estate:  But  die^oaae  of 
b'\^Oiig^'^.fJi^tdr.U  a  lifter  atitbority,  and  coatradicis  thedoetdhe  of 
nv^^tm^cmi^i^Qy  Ib#  finsesan^  not  fa  any  roal^ect  diierMit»  ticepc^the 

(8)  ride  antmh  498.  50a  S  Vet.  jua.  77.  sad  17e. 

i.u  j^ijgy *^  iyw^<"  tfi«  jPfftftoijigy  wW^.  »wp«yd  «^s».wiM^naBpaw4MoW  P^ 

Mfai*  "  rrar  9  Vitfc  jail*  ^S€,  eST*  -w-;.    ^^..f  ;:>?•. ij^ri  J  no  '?<|ofl  ■>.* 
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s=»  tefk;of  0^/!e  t;  CocuH  indeed  had  an  IntefeAt  lA  th#  pMdnftlp^  wdl-fib 

IjriQi         qnl  JB8Ute^  which  waft  not  tfiven-  in^lhtt  of  DM^  V^  ^^a^f  -Bift'tlM 

VaPMiVp^     funds  arc  kcfit  ^parate;  andnot  blendi^d  in 'CJ^  vw  C^H^'-'The  deCei^ 

^4^fffPJ^      oration  iw  Che  latter,  case^  we  submit,  in  neither  j uglified  by  titititipl^-nor 

ii^SSiL       b^ivButhority.    The  cafte  of  O^  v.  Cook,  admits  thedeceaiAed  daughter* 

"ITrrrr*      i£Diety()10);  in  both  the  real  and  penlonal  funds,  to  ^^undidpo^lei^'bQt 

k^tujipoaes  that  the  conversion,  which  the  testator  made  wkh'a  >rie^  to 

f^ptsition,- is-  to  takeeflbct,  though  the   difi{iki$itk)il  -does  iMt- tsdce 

^ffi^  (10)    Upoa  the  whole,  we  contend,  that,  if  tho  ^har^ft  of  the 

dctoeased  iegateea  in  die  overpius  ate  undisposed,  parts  *of  those  shares 

being  constituted  by  money  arising  from  the  sale  of  real  estate,  the  heir  is 

entitled  to  such  part ;  that  the  intention  of  the  testator,  in  the  events 

that  have  happened,  does  not  destroy  his  claim ;  and  that  this  is  a  case 

to  which  the  principles  of  the  adjudications  cited  by  the  counsel  for  the 

next  of  kin,  do  not  apply.  •       ' 

The  Chancellor  reversed  the  decree,  and  directed  an  account  to  be 

^^xn»T  \  ;;^ '.  ":  ikaben^'of  the  peraotial  tatate,  ■  and  the  money  ai^sing  from  die  sale  of  the 

^^' :  cttf  estate,  and  that  the  share  of  the  deceased  legateoa,  in  th^  ooperplus, 

^^      ' .  ''^  '  should  be  divided  between  the  next  of  kin  and  the  heir ;  that  is,  so  much 

pfitho^e  shai^  as  was  constituted  of  the. personal  estate,  to  the  next  of 

kin,  and  so  much  as  was  made  up  of  the  produce  of  the  real  estate,  to 

^y^._.  V  tib^-heir.    He  said,  that  he  fuUy  approved  the  determinatioB  in  jD^^ 

•x<;         -        j^^ltegureU    That  he  used  to  think,  when  k  was  neee8sar}r  for  any  piir- 

V  :  i . . : '  I  >  .'  p^gea  of  the  testator's  disposition^  ■  to  convert  the  land  into  monejr,:  that 
S-;'  ;     '         thd  undisposed  money  would  be  personalty;  but  the  cases  fuUy  provied 

r  «Mii^<c  1  -    ^  CHintniry*    It  would  be  too  much  to  say,  that,  if  all  the  legateei  had 

T^^^j^*"?  r'   cl(f^  ^  ^if  cpuld,  as  he  [*]  certainly  might,  he  said,  prevent  a  aalei 

i.  )Ar.  y    ami  ya^.to  say  that,  because  a  sale  was  necessary,  the  heir  should  Jiot' 

V  u-\     >   !  '  tals^tha  undisposed  part  of  the  produce.    The  heir  must  stand  in <tbe 
^^'^^'!./!!!^   ,'.p^je  of  Uie  cesiduaiy  legatees  who  died,  as  to  the  produce  of  the  real 

<M     .  '  ^^--  cfl^tB.    He  said  he  ^approved  the  distinctions  made  in  behalf  of  the  heir, 
fo,,,  .11    . !       and  decreed  as  before,  f  . 

•c-i  .    '  t  .See.  tke  (»m  of  Boinnxm  y.  ToyUjT^  post,  vol.  3.  fk  589.  [and  1  Ves^  jttn.44^  &  CL 

'    .i .  •->•  Sfe  also  the  firet  note  to  this  case.] 

f  ......  ■         ..'■..■■■■•■• 


._.  : " ■ — — 

(10)  See  noU  (10)  in  the  praoedhig  pags. 


ltaas,26thlfay,       "V  CaDLE  againk^OWuL 

I78a  .'^ 

A  decree, 
though  made  on 


'lll^B  plaintifl^  filed  their  bill,  stating  a  mortgage  by  the  defendant's 

-'•'^fithiB^,  to  Uie  testator  of  the  plaintiff  Cflrf^i   and  another,  and 

m^n,  (under  p^jj^g.  a  gftle.  .  llie  def(p;ndant  answered,  adi^uttiDg  the  mortgage ;  and 


c. so.)  cannot  ^.,,-.,  ,. 

ba  dischaxged  on  mouofi,  (1) 


(1)  -  Upon  tins  stshit^,  ft  has  been  detennhied,  that  a  nfereace  under  it  sDust  pfoceed 
upmi^idiniifiMi  of  tbe  prihdpid  and  in^eresf  due ;  and  tbit  theltfister  buiiibif  admit  eft 
dence.  Huaon  t.  Hewsorh  4  Ves.  105.  That  no  order  can  be  made  under  it  where  the  bill 
extso^ito  mty  thing  hfjtihd  the  foredosare,  Bdttimi  t<  tUH»,  f  V«b>489L  That  the 
paiftrJVitdnethaTe.biaiDonej.raBdy  MrathMT^  and  that  *•  tiiae  far^^tPfme^taafW- 
enlMEpid9ltfMdiar  iha>  iwual  turns,  fWaUttUM  DOgki,  -9  Vas.56«  wM  a  C^Ootopcn  €lb ^ 
Ch4J87v(  jTbm  9n:«dcc-oaD»)t  bbjafatained. finder ihastatmebjr  a defendBK-MaaF^ 
€<mt^flgi,(if9mtt.^M'artiM^'^xMiym0e6O.  i^And  that^  no  faUarvnderm  dttU^a^tii. 
tended,  if  the  application  is  not  made  before  ^e  mortgagee  it  eotitled  to  taka^caiiaiM* 
w#^  T.  Lioyd,  3  Vet.  &  Beamee,  li. 

then 


11911^  .decree  uppD  a/biJl  ef  foreclosureti   .The  ptomliflv  iioMr  apidaed  -= — 

19  4ii9pbarge^  that  deoie^^  .and  for  liberty  t^  amend,  their  biJ]>  bj  stating 
^.boi^df.which  they  iasisted  they  were  entitled  to  tack  -to  the  mortgage^ 
<r<-The.Ms^tei:^, the  RoUs  was  of  opinion,  that  the  order  alve^hp 
pade,  being  a  decree^  though  made  upon  motion^  oould  not>beitdi^ 
^barged  upon  motion*  The  words  of  the  act  arc,  <'  the  Court  isfai^ 
<<  naake  suck  orders  or  decree,  as  the  Court  mght-  have  made^  fjpiM 
**y4Utt^ad  been  brougfU  to  a  hearing,  and  all  parties  shall  beibottml\hy}^ 
V  |uch  osder  or  decree^  to  all  ioients  and  purposes,  a«  (f  such)  ordi^ 
**  Mrdecfsept  hfidi^nm  made  attor  subicfueut  to  the  hearing  of  stiei^.saiiifi 


m^i 


•  ■; »   ' . 


J  > 


i.t. 


■).i  ^zdi 


Wynne  against  Cookk8« 


Thomas  GooKBS  and  Gborge  Cookes, 


Thomas  WsLciiikiAN  WyNNs:,  and  Mary  bis  Wife«  .Widow  aiid'  TVmiryTfl^ 
DeviseeofDAVioCooKfiSy  deceased;        -         -        Plaintrik' 17^  » 

.     ^'  Baron  JW- 
'  "    ''  '       for  Lord 

Befendftl^*':  Chancdhr. 

SIR  J%oiiui^  Cboihftf,  seised  in  fbe  of  a  considerable  fVeebold,'  afad"^  Enfivnchiss- 
a  copyhold  heW  of  th^  manor  of  Tarbigy  called  Cahkousbyhf^nff  mentofscopji* 
**®ted  19  ^FV^niflry,  1696,  devised  the  estates  and  part  of  the  cwV^l      Z^^'^ 
hMrn\Tt$thig,  ^  his  nephew  Thomas  Wmford  [•]  ^oT\\fe^-t^mm  ,,^P^^^^^ 
maiiider  (o>his  first  and  other  sons  in  taiUmale;   with  remainder  ti^^IarmM^ii 
John   Winjbrd  for  life,  with  remainder  to  his  ^rst  and  other  txmB-^  for  ae  b^ii< 
tail^onale;  with  remainder  to  Henru  ^ro/orrf for  life,  with  remainder^' "?* o^^y of 
his  iirst  and  other  sons  in  tail^maJe;  with  remainder  to  John  ^^^i^\^*^!^ 
abd  his  heirs  male  for  ever.     Sir  Thomas  Cookes  died  in  I70I,  WW  1  im^ni^a!!^ 
upon  his  death  Thomas  Winjbrd,  afterwards  Sir  Thomas  Codkes  ^F!n-^der.(i)— Re- 

jTordy   entered,  procured  the  Tarbig  estate  to  be  enfranchised,  aiAd^ii- covery  niffwd 
conveyance  thereof  to   be   made  to  him  and  his  heirs.     He  died  in  ^^  one  not  in 
174»,  without  issue,  and  by  his  will  gave  the  Tarbig  estate  to  his  ^^J^^I^n^ 
dame  Elizabeth  in  fee,  considering  himself  as  absoTutei  owher  of  that 
estate ;  and  she  entered  and  continued  in  possession  till  1752.     John 
and  Henry  fT/n/brfl^diedwithout  jissue  in  the  Ufetime  of  their  brother 
Sir  Thomas  Cookes  Winfordy  and  John  Cookes,  the  last  remainder-man 
in  the  will  of  Sir  Thomas  Cookes,  also  died  before  Sir  Thomas  Cookes 
Winjbrd,   leaving  two  sons  John   and   Henry  Cookes.      John    Cookes 
upon  the  death  of  Sir  Thqrn^SiCapke^fWir^fordi  entered  upon  all  the 
estates  devised  by  the  will  of' Sir' ^Aotvta^  Cookes,  except  the  Tarbig 
estate,  and  by  indenture  dated  the  15th,x>f  ^/n/,  47^r  cpnvie^Mla^ 
the  fnaiiors,  '^c.  devised  l)y  the  will  of  Six  Tnomas  Coohsijng^ 
to  Thomas  Wytd  and  his  heirs,   to  make  hin^  tenant. of  tji^^Y^^^kdd 
for  the  jmirpose  of  safffering  a  recovery,  and"  ai  ^^'c6viry  wds*  suterea  ^ 
accordingly.     At  the  time  of  the  execution  of  the  indenture  of  bargain 
and  sale,  and  of  suffering  the  recovery,  dame  Elizabeth  Cookes  ^«-"  ^**  ^''^ 

ford  was  in  the  acju^.  possi^ssipn ,  <^.  the  ,enfr^ncbiae4  estate^At  ,TatHg^ 
afi4  clwm^ the  same  as  her.  'qwq  estate, \aa4  Joh^ri  Cooie^  W9i9i:my§iqu 

/(i)  3eeitfae  maruMM  circnmfltanoellMW  itatedia  Cookk  v.- JM^'l  ^^294.  tn^Ltliixo 
S«ppi^«me9t^> IS^yrlSft  :lt  a  tentfit tin  taiAbfinfmncAan,  ,'kj  liiU^  liar  dii  lwtii>ltft4b^*q 
r^i)tt^n..3l^i^nir,  a  ¥anu;59a.  4^..a  0.  S  £RLCa^  174.    AadiaUaJthe'tenteMl^^tQifal'i** 

■erfirtiaii|:aC2Mri^Bcmiii^iBpoii£ri(^.ftoiirMr.  JeijoMii  aUCsMiaySaM^'m^dfff^^ 


operation. 
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516  CMeU^  Aiibvst^  iMb^'^teTMbftlfSD 

^AmamnL  fa  fK^ei^Hi,  mr  a^er  made  any  entrjp/of  iMlskfnti^  t6  «tiM  Ite 

«iMl?  of  dane  iEKsMzMft.     Bf  Ae  comoin  6^  tike  mB^"^  Tmtig, 

IV80.        jbisfiyhoMb -nay  befntailed,  <hd^  ttttails  may  be  baired  i>y  »aco»wy  Jtf- 
\— v"*^   *  fcfed,  m  ^meriA^  niade  In  tbe  eouit  rf  tile  manor  according  to 

y^»«        fMtM.    JbAn  Cooi^M  died  in ^  widiout  Mue,  by  hia  wiU^M 

dv^'sed  a]]  h\n  estates  to  WiUktm  and  John  Rus$Mf  lA'tNa/t,'  10  fiar 

llitidl- 


►a  .^ 


Jiis  debts,  and  rabject  thereto  to  bis  own  first  aAd  other 
)(hahe,'w{tb  remainder  to  his  daughter^  in  tail-general, 'Wifh^rMnaiMicir 
to  his  nephew  Henry  Cookesy  son  of  his  brother  Henry  for  lil^'  wifli 
ir^epainder  to  his  first  and  other  sons  in  tail-Mule^  wi&  reteainde#  to 
bfs  hepV^ew  David  Cookesy  the  aecond  son  of  his  bfotbelr^tfiHyfbrMit*; 
Yrith  remainder  to  his  first  and  other  sons  in  tail^^aalo,  with  renamdbr 
^o  Thomas  Cookety  the  third  son  of  Henry y  and  hip^firat  and  bther  aom 
in'  like  manner,  with  remainders  orer.  Henryy  brother  of  JahkriMt 
-lait  testator,  died  in  his  Hf^thne,  leaving  Henry^  Darndy  and  Tli&mat^  kb 
[  ^517  J  [^]  three  sons  successive  devisees  for  nfe,  in  the  will  ofJokn.  ^^^^ 
the  eldest,  upon  the  death  of  John,  entered  upon  all  the  estctaaof  w 
Thomas  Cooies,  except  the  Tarbigy  and  in  1749  filed  a  bill  against  the 
widow  of  Sir  Thomasy  dame  Elizabeth  Cookes  fVin/brdy  and  HiUier^  her 
then  husband,  stating  the  will  of  Sir  Thomas  Cookesy  the  enfranchise- 
ment cf  the  estate^  the  aeveral  subsequent  eventSi  and  claiming  the 
^Turbig  estate,  by  virtue  of  the  limitations  in  the  will  of  Sir  Tkemas 
Cookes.  The  cause  was  heard  the  Sd  of  May^  1749  (2),  when  the  Court 
dacbved  thai  it  appeared  that  Sir  Th^m^s  CoqIks  Wdm/bvd  took  tbt 
^ap^hold  estate  in  question,  and  enj^ed  the  same  mderibe  w3f  of 
JBk  Thmnas  Cookesy  and  that  the  enfranchisement  taken  of  the  picmisaii 
was  for  the  benefit  not  only  of  himself,  but  of  all  persons  iniitied 
thereto,  in  remainder  under  the  will  of  Sir  Thomas  Cooies^  and  it  wis 
therefore  decreed  that,  on  pa}iinent,  by  the  plaintiflP,  in  six  months  of 
JIMOL  Uie  considersftion  for  the  enfmnchisement,  the  premi^ea  st^oi^ba 
conveyed  to  tbe  use  ef  the  plaintiflT,  and  the  other  uses  tn  tiiewllW 
St  ThanUts  CookeSy  then  existing  and  capable  of  tddng'  effec!t.|9) 
Qeftire  any  conveyance  in  pursuance  of  this  decree,  :f/eii»y  Oiottt 
died  without  issue,  without  having  done  any  act  affecting  the  TaMg 
^estate.  His  brother  Davids  therefore,  upon  his  death,  as  heir-male  m 
the  body  of  the  first-named  John  Cookesy  claimed  to  be  intitled  totbe 
estate  as  tenant  in  tail-male,  and,  by  indentures  of  lease  and  retease 
dsaed  the  6ih  and  9th  of  Juney  175£t  and  made  hetwyeendante  EIhghtA 
^9ekee  Winfordj  then  a  widow,  by  the  name  a£  EUxabeik  HMer^  iof  ihe 
ilfhtt-  part';  tienry  RobeHs  and  Joseph  Kingdomy  Xff  the  -aecoadjpait ; 
*Pacid  Coohesy  of  the  third  pak%;  and  TV'r^  Bbnif,  of  the^  MHk 
Mut  (  EliTfaleii  HelUer^  m  consideratigQ  of  70^/.  and  hi  jtairManoii  of 


,>^r^ 


4.,  ■  *  J  ■ .  .  ■ ; 


'tfaa^^  abovaHneniioned  deoree,  conveyed  the  T^Aig/eillsa^'ui  Dftmi 
■'^4BMei'  «ad  bisiieiis,  to  the  use  of  j|>aoM{  taad'  the  heirs^mik.  joC  Us 

body,  and  after  reciting  that  a  term  of  1000  years  <i^sated  -^  .fir 
^'JPioms,  Coojtor,.  (wha  had  ineflectodlj^  atft^te^  to*  eiiftfaiKJlW  the 
i  restate,)  was  th^  viested  in  JMerts  and  Xin^giUI^''%\^^^ 

4siiate>.<arAe  residue  .of  that  term  to  Sanis  m  Uust  wT .  ^  . 

and  further  reciting  that  the  above  sum  of  700^1  •laas  paSl. 
'Jttia^JhM  DMi  €Me$  batt  tension 4br«6Mfc  vmej^^tkmih&uJu  da- 
^'M^^^^^'fif^  te»to  shotddiie^sectMtl^flk^M^  aqM^:r%6wtaif. 

c  tea^  aipHl^ase^  theUO^^^  ^ 


vaoafciy 


tWOWnfy-il^liWMffeMjlaflCOTdiHgty.      ln.n5&,Da!nii  mi»^V%  AtlWHDtt. 

j4i4-.dQvi*«d -tbe 9et4(a Id  Sf«fUmi^ if-trust  for  t^^ l^uUiff iV«vf^         

Jife,  «nd  aA«  iier  deatlit  va  ttaatoTjm  4>ugtri£i««  -  ^sirf4>W'^        Vn6r 
,,.    ■■  without  isaue,  leawag  rAoniM  CMiukis  brother  ind     *         i-  * 

-beir,  vbo  paid  off  &r*t«.  aiul  took  an  BEaignment  af^.tb«  moit 
T^e  bill  vM'bpougbt  tqr  the  plaintiff  claiming  und«  the  vriU  of  L^.^ 
Voviu,  (inyiagiliheiFy  to  redeem  the  mortgage,  Aodian  account  <o^  tQ«        ««»*■ 
rentB,.  profit*,. and  r»covery  of  the  estates,  to  the,  uses  in  th^.wi|i.,<^     ['SIS') 
i>^vid.  .  .    ,      \ 

BariHt  .^n!  was  of  opinion,  that  by. tfa«  words  "  heic  male,"  tb&4^ 
.tmnied  VoAn  Coeleu  took  as  «ute  in  tatl-roaiCr  under  the  will  of  ,^ 
Tj&owm  CoeiitMj  that  John  CtxAet  his  xon,  not  having  hwn  in  iw«- 
■ecsicD  of, the  eatot£  in  question,  whea  the  recovery  was  su&red,  jt 
bad  «o  operatioD  on  that  estate  i  that  David  was  therefore  seised  in  tiql 
male :  that  the  recovery  suffered  by  him  barred  ^e  intail,  apd  tbe 
estate  was,  therefore,  well  devised  by  hia  will)  and  decreed  ac-  i  :  ' 
«rdiii(|ly. 


J.  H.  Fkabeb,  Son  or  Sihor  FttAsm,  und  MAin  his  Wife,     .  - 

PluntBr. 

iAMSa  Bauxte,  and  Etan  Baillie,  the  said  Simov  FkabA, 

and  Mary  his  Wife,  and  their  Children,  (except  the  I^intil^)     jy^^  j^^^^^^^ 

Oefeudatan.  nto. 

Buoa^yrr, 
,  (NoeWry.)(l)  ■     tatUtd 


due  to  htm  Wben  tr 


&itON  Fraser  the  elder,  intitled  to  two  suras  of  thonev  d 

on  bond,  assigned  the  same  to  Jamet  and  Evan  BaSHt,  ■    ^r 

to  pv  iia  the  interest  during  his  life,^  and  upon  hts  death  to  pay  ^e  ^^^^L^, 

iogwidi  Jnt 
B  mm  oT  nunc;,  upoD  enmiutioD  in  anilogj  to  ttM  ^nixni  *  [rhaMM 


(1)  Mr.  Bimrn'inpaMof  tUi  a«  bu  bwn  dueradiMd  bjrtfM  A 


Tbti  ms  pnibdi);^  itr  Rum  auntnud  Hi 

tKt  fir  till  dtaatniit^!  toem  it  mpgw*  to  ftll  withunb*  pripcials  td  the  wwei.  uriw 

lAkl*  it  it  clawed  in  dw  note  bdow.      LatA  JIgdadaU  inibnned  tbe  Editor,  ilut  Tfij. 

,  BmwikiopiFd  tbc  yicmler,!!*!*  af  thu  rfipott  iocorrectlf.  frooi  4  mere  cuull  DOUOMd* 
Xotdilup,  toMfivwgAt  nnxrfa  AdwhmpuUEibd;'  and  thif  Hr.  Baron  JG^jm  ^aUftJIn 
Court,  on  ■  inbMiqucnt  oemioB,  '■  liUt  &c  i^viiJ^'MIImaJ  A<  UU  MMCHMMiiM^fi 
••  attniMMI  M  Jli«  r  tel  jT Jkt Aul,' ib  <•«  tny  nn  A«  WM  «»«."       No«>(^.«(-9S> 

'■aMi^pwniiBa.  I«    ..  '".-.,  v7,',,-, 

Bdng  at  u  lou  lu  iliKOier  tho  ptiavple  upon  wtucb  the  tuious  caats  oo  lli»  lulgm 
««uU  be  n'CDiiciliil.  tlic  Ediior  hax  Iwcn  favoured  b;  Mr.  Ropvr  with  liis  sentiaimis  on 
tbe  paiqt,  ts  abrldfjed  from  bis  manuKript  of  an  importnit  tteodM  oa  ''   The  LaW  -of 

-  "  Pr.ciperty.  uihing  (VoTn  the  reUtkni  betwcGn  Hutbuid  ud  Wife,"   md  niudl  k'fa- 
'  tnidcd  to  be  tooD  published. 

1th  orHj  Braniary  to  prcmiM,  ihMJa  cxwniaiiig  tfcit  point.  «e  aiuU,  as  Su  W-'Gfmia 

-  »Bj»(lt)  Ves  583.)  "  purposely  abntsin  froiD  (uch  cnsai  as  teiflie  tilbertotJie  HpmM 
'i   "  prci^rtj  whifll  in  cquilj  the  wifi|  msjr  Tinve,  or  proptj^  oier  Which  she  hu  iiuU'iLd, 

■<  «r  had  given  to  her  by  ^[ttcmgnt,  b  p.ivcr  of  appaiMBii-iili  -or  wUeti  the  hustsmd 
'  ^'  hiU  an  BbMlote  or  <ii>aliH«l  right  to  reduce  in  (tMiMaan.''  And  the  aib^  ^utalhii 
*■  h,  whetlier  them  iaur  ii  aotaiiyiuriadtctiuB'in  ^yiity; ta wabl i a  intiifctriag  a  ivaujl^i 
wotiian'j  mvrsiuiiary  inlerest  in  ;icTiun J  pniptrly,  by  lalmg  her  tiammMian  in  etm*,  a* 


that  gtntlnnaii  >  Taluildt  ahwrrrtMOa  at*  a*  WloW  1  ■ 


518 

APPENDIX. 
1780. 


[  •519  ] 


Cases  Aroucd  and  Dxtkrmived 

intereit  of  part  to  his  wife  for  her  life,  and  aAer  the  death  of  the 
survivor,  to  pay  and  apply  that  part  unto  and  amongst  such  child  nr 
children  befpotteiit  or  to  be  begotten  of  them  the  said  Simon  Fraser  snd 
Mar^  hv  wife,  in  such  shares  and  proportions,  and  at  such  times,  as 
she  the  said  Mary  Fraser  should,  notwithstanding  her  coverture,  by  any 
writing  under  her-haud  and  sea),  to  be  attested  by  two  credible  wit- 
nesses, direct  or  appoint ;  and,  for  want  of  such  direction  or  appoint- 
meut,  tli4'n  in  trust,  to  pav  and  apply  the  trust-money  end  the  interest 
thereof,  to  all  and  evcr^'  the  child  or  diildren  of  them  the  raid  Sinum 
Fr&ser  and  Mart^  bin  wife  then  living,  to  be  paid  entirely  to  one  such 
child,  ia  case  there  should  be  no  more  than  one,  and  to  be  [*3  equally 
divided  among  them*  share  and  share  alike,  in  case  there  should  be  more 
such  children  than  one ;  but  in  case  there  should  be  no  such  chUd  or 
children  living,  then  in  trust  for  the  executors,  administrators,  and 
assigns,  of  the  sud  Simon  Fraser.    Marif  Fra$er  made  an   immediate 

whets  Dtnonal  property  »  h>  given  to  the  wife,  either  in  rdMsader  or  condngencj,  aeby 
ponability  it  may  fall  in  and  1^  reduced  into  pofisesaion  during  the  saniage,  and  nay 
therefore  be  released  at  law,  an  in.  the  instance  of  a  bequest  to  her  of  personal  estate,  or 
of  the  interest  of  it»  abB4)lute)y  or  for  life,  upon  the  deaUi  of  ^.,  if  tha  husband  instead 
of  releasing  asMgn  it  for  value,  the  assignment  will  bind  her  in  equity  ;  so  that  her  a»> 
sent,  by  way  of  confirmation  and  to  wave  a  settlement,  ought  upon  such  principle  to  he 

receiTed  and  recorded. 

<*  2d.  But  that  when  sudi  consent  is  offered  in  favour  of  the  husbnnd  or  his  aasignee 
without  vafyabfe  consideration,  the  Court  must  decline  to  receive  it,  because  the  property 
is  not  &(wignable  at  law,  and  tfacie  is  no  consideration  to  induce  a  court  of  equity  to 
Mlablish  it. 

i     '*  The  first  part  of   this  piopoMtion  warrants  hard  j1limnley*%  decree  in  Narittr. 

'Crottcher,  (12  Ves.  175.)  and  would  have  authorised  Sir  WilHam  Grant  in  JFoothndiJ. 

Crowcher,  (12  Ves.  174.)  to  have  taken  the  wife**  consent  ahtolutd^,  an^  not  deftrnr  cm. 

But  according  to  the  second  part  of  the  proposition,  tlie  authority  of  BuUer  t.  Z>ifiioofak 

(2  Vein.  760. ;  cannot  be  supported. 

"  To  pursue  further  the  analogy  between  law  and  equity  —  Aa  at  Uw  the  buabaad 

'  can  neither  dispose  of  nor  release  such  of  his  vnf«*s  personalty  aa  cannot  poaaibly  fidl 
Iftto  potBessioD  during  coverture,  so  it  is  determined  in  equity,  that  where  »  woman  stk 
{lalates  in  the  event  of  surviving  kcr  huaband  that  her  property  shall  become  her  ova, 
reserving  tib  power  of  disposition  over  it  during  marriage,  neither  her  husband,  nor  ibe 
dqrlng  bis  life,  can  dispose  of  it  l)y  deed,  will,  r<m«r-n/,  or  charge.  The  principle  is  the 
same  when  die  property  is  so  given  or  left  to  Iter.  Such  are  the  coses  of  Frater  r, 
JfoiUw,  JUeAmrdtw  Cfutmbtr$,  and  Srawcn  v.  7/i/itf,  flO  Ves.  5^0,)  I.ee  v.  A/vn^rr- 
idge,  (1  Vea.&  Hea.  118.)  0'A'faU'y.raHlMrfw,  (Mated  «  Ves.  ITT.Jand  AViifflii  r.Lcng- 
dcii,  ( Court  of  Eich.  Jnn.  1  ?00,  sUted  8  Ves.  1 7.'5.  and  1 0  Ves.  5B3. ) 

^*  If  th«»  wife  have  a  power  to  a])point  the  fund,  in  cnsc  of  her  death  btfnre  her  hui- 
band,  having  alsd  th^  flmd  given  to  her  if  ^e  nirfive  him,  neither  the  execution  of  tbt 
pofwcr,  nor  her  aasoit  to  give  up  her  latter  interest,  will  deprive  her  of  it  (10  Ves.  jun. 
BBS.)  X  -^  not  the  former,  because  ft  does  not  extend  to  the  interest  Khe  t^ca  on  aunriviog 
her  husband ;  not  the  latter,  because  during  coverture  she  cannot  consent  to  pass  that, 
trhidi  never  could  be  reduced  into  possession  by  the  husband  during  the  marriage. 

*f  The  Ibllowinff  contrary  abjudications  teem  to  be  at  present  of  no  authority :  ^ 
JtOarmkk  ▼.  Jh&r,  (1  Cox,  Rep.  557.  8  Ves.  174.)  l^lUs  r.  JMnMcn,  (3  Bra  C  C 
507.)  Gmim  ▼.  Anatf,  (1  Anstr. 257.) 

"  But  if  the  power  of  ■ppoiBtnent  be  so  given  as  to  caaUe  ibo  vile,  bf  ekcculiag  it 
dbring  the  marriage,  to  make  immediate  dispositioii  of  tike  fund  fe  which  Am  tauaa 
life^ntcrest,  and  m  default  of  appointment  the  property  ir  limitad  to  hmfp^iiatrlj  i 
there  by  executing  her  power  she  may  defeat  her  interest,  depending  upon  tha  uon-esi- 
cutioR  of  It ;  as  in  Frederick  v.  Hariveiiy  (1  Cox,  Kep.  1 95*  whii  dftbrx  from  JfTaf^ 
miek  tadBuker  in  this,  among  other  ptftirulars.  Hint  in  the 'one  tk^  pumc/ihight  ht 
executed  during  the  marriage ;  in  the  other,  it  »ecois  intended  to  have  been  pouponed  la 
thajMrviMr^fhiiibmidandwila.  «     «    .- 

••  In  alloaaef  wbera  the  intcnat  of  the  wife  ia  audi  m  tha  CeniS  mfH 
eooacpfc  to  paaa  it.  tha  ptv|Mrty  aniit  be  fir^  aaeaitaiMd,  Ilia  mnotrnftrnmi 
Vnmnu    JSdmmdt  w^.Tmnukemd,  (I  Amit.  9S.)   Slrnhng  v.  JM^W<»¥«b 
179.  Ac)'* 

It  Mfm^jg,  aNaiiad thafctoid Jgflfcu'a t/gbmrnm^m^^m wwfiknMj ^M'fkiimiJh: 
--"  ^  cvidBBt  ia  S^Mktg  V.  MoeUbrt,  8  Vaa.  174. 178.  Ac ;  and  id>  Liwdrfif^ 
tiw  piiacipd  CM,  ML  laa.  H  Mi  imoMlviaL  —  £«tor. 

appoidl- 


•  »i* 


iv  THB  Court  op  Cha^Itertj*-  5V^ 

appointment  of  50(V.  part  of  thift  money,  in  favour  of  thepWriHff/^e  APPENDTTC 

of  the  sons  of  Iier  and  her  husband,  and,  by  the  ieme  de^;  'she  a^l^         J 

her  hudband  meant  to  part  with  the  interest  of  8001.  duffng  their  lives;  -      ^780? 
ThjB   bill   was  brought  to  compel  the  trustees  to  [rtiy  the  500/.  to      ^ ^—^f 
plaintifiv  and,  for  that  purpose,   prayed  that   Mrs.  Fraier  might  be        Tki^ik    ' 
examined  by  the  Court,  as  to  her  consent  to  part  with  her  interest  for         n^ryiW 
life  in  the  500/.  in  the  nature  of  a  fine  at  common  law  of  real  property/  '    BaiLdt.**^ 
and  that  a  commission  might  issue  to  take  her  examination.    An  ob-'  ' 
jection^  was  raised  to  the  validity  of  the  appointment,  as  a  partial 
execution  of  the  power,  not  an  entire  disposition  of  the  whole'  trust    ' 
fund.    It  was  particularly  observed,  that  the  trust  deed  did  not  enable    ' 
Mra.  Fraier,  from  time  to  time  to  appoint,  which  are  the  worda  com-' 
monljr  used,  and  that  it  declared  no  trust  of  any  part  which  should 
remaui  unappointed  in  case  any  appointment  should  be  made. 

Baron  Fiifre  objected,  that  it  did  not  occur  to  him  that,  In  any  case 
where  trustees  had  been  interposed,  the  Court  had  authorized  the 
departure  with  the  property  of  the  wife,  by  examining  her  in  the  natiut 
of  a  fine  at  law.  (2) 

(•2)  But  see  the  preceding  tiotc. 


>♦  ? 


I  -TUT  ■»  JBwHon  Eyrt^ 

AW8£  against   MeLUUISU.      [6tA%.]  Am*  Lord 

Chmcattbr. 

(Reg.  Lib.  1779.  A.  fol.  536.  b.)  THiuryTenn, 

2?QBERT  Awsey  the  plaintiff's  husband,  by  his  will,  gave  to  the  Testator  givet 

plaintiff  50/.  a  year,  and  the  use  of  his  house  at  Horwood^  with  [fi^ecfaold  and 

the  b9Usehold  goods,  plate,  &c.  for  and  during  her  life,  over  and  above  ^^f|!|^^  y^ 

her  jointure,  in  case  he  should  die  without  issue  male ;  and  he  ffcre  to  i^^  at  u^  for 

his  sister  Mary  Melhuish  200/. ;  and  several  other  legacies,  and  all  his  Uft,  ranainder 

estates  and  c^cts,  manors,  messuages,  lands,  tenements,  and  hercdita-  to'A.  C.  for 

mcnts,  which  he  should  have  in  possession  or  reversion,  whetlicr  free-  ^^  *°^  ^  b>* 

hold,  or  leaseiiold,  lie  gave,  devised,  and  bequeaUied  to  Richard  Stevens^  ■*■*  "wwuSdL 

his  father  in  law,  JVMiam  MeUiuisk  his  brother  in  law,  and  Richard  Clarke^  J^'  g^  and  i 

his  cousin,  in  trust,  in  the  first  place  for  payment  of  the  plaintiff's  jpr,  ii,  for  tbtir 

jointure,  and  the  legacies  given  by  his  will ;  and  as  to  all  his  [*]  manors^  joint  Ufw,  and 

messuages^  lands,  tenements,  aiid  hereditaments  therein-before  devise4  ^  ***• 


mnriTor 


to  \i\i.  said  trustees,  subject  to  his  legacies,  and  the  plaintiff's  jointure,  ^^l;c"^.<l>* 
he  willed,  dircct^id,  and  devised  the  same  to  be  in  trust  for  his  sister  t^lbikaanatata 
Mary  Alelhuish  for  her  life,  and  afler  her  decease,  in  trust  to  his  cou^l) .  ft^  life  [in  tke 
Richard  Clarke  for  his  life,  and  after  his  decease  in  trust  for  his  fint  /reekoU^ihoa^ 
and  pther  sons  iu  tail-male,  Ridiard  CtarkCi  or  his  son  sOinheritiiifi-  ha  taket  the 
taking  the  name  of  Axnse,  instead  of  Clarke s  and  as  to  the  rest  atkd  -^^Sf?  }^^!!** 
reuuiinder  of  liis  goods,  chattels (2),  and  hereditaments (2)  not  therein  {^1^  /|«i 
devised,  lie  directed  the  same  should  be  laid  out  in  lanos,  and  settle^ 
to  the  uses  above  directed,  witli  respect  to  his  freehold  estates;. and  ■    C  *^^  ^ 
that  til]  landt  rouM  be  ifouhd,  the  interest  should  l)e  paid  to  the  persona 
enjoying .  his  freehold  estates ;  and  in  case  the  said  Richard  Qarlm 


•  •i 


(1)  See  aft  the  eooehnaon  of  the  judgment,  which  agrees  with  the  RegbuaiV  hodL 
'AaffrlftewMeiMerailtefeaHftfltef,  inr  ivrau  irt  «f«»,  "ffMhig  wiOiefnt  woMi  6f lldd^ 
tiOB,  tsa  Mk  V.  JR^iMiri^  1  Rolle  Ra|k  Mr.'MO.     Aa  tatke  dMndSdn  liotlitfea  iMtf 
andllMtoli  artMa^er^M^M  mrwt^tg-ifllmimkmitmm,  tm  Mt^.  ifttcMkawHt^pi:' 

(a)  'HanJi  im  m^  wm^^m  *■  Hmwiknmmih'^  i»  B.  I^^  ^;ihs  MflWtai  tti»  n^ 


.i£ 


"  £0(4Kmt^tkkt^'>^      .-»..■       -      V    .    ■■•i-....    r   r-i  ^■^'■■-  -  r   .^  •.  T.  ^ 


Vol.  L.    ■  I)  d  ahou 


should 


I^<2Q  Ca6£8  Akgued  Ann  Dm-^^uiHED 

APPENDIX.  ^0111(1  die  without  ifl8u«^-  he  gave>  <2evi«e4r  and  •  bQCfHeafihed  aU  hiii 
— ^  estates  and  cfiects,  manors,. messuagesi^  lands,  teQcnii3lits»  and;  Mredi? 

1780*  taments  whatsoever,  in  possession  or  reversion  to*  thd.  said  RicUaf 
^  ^'-^  -  /  Sisvem  and  WiUiam  MelhuUhy  during  ihcit  joint  Ufcts  ani.to  tha'-mr- 
A^sK  rnxxir  of  them  ;  he  appointed  Richard  Stevens^  WUliaiM.  JUklhmky^fi^ 
agemst  Richard  Clarke^  executors  of  his  will,  and  g9y^  to  each  i6f 'then  W 
MxuiuifB.  their  trouble  100/.  RobcH  Atcse  died  in  1764»  without  hating  had  «ij 
issuo»  leaving  the  plaintiff  his  Widow,  and  Mar^  Mdhuisk^  bis  stst^ind 
heir  at  law.  WiUiam  Melhuish  died,  leaving  Bkhard  Steatiu  W- 
viving ;  Richard  Clarke  also  died,  without  having  had  any  issue.  .<  After- 
wards Richard  Stevens  died,  leaving  the  plaintiff  his  heir  at  lawytaad 
liaving  made  his  will,  and  devised  his  real  and  personal  estate  !•. (he 
plaintiff,  and  made  her  boIe  executrix.  The  plaintiff  brought  her  hili 
against  Mart/  Melhuish,  the  sister  and  heir  at  law  of  the  testator^*  mi 
against  the  heir  at  law  of  WiUiant  Melhuish^  and  the  widow  and  Ar- 
senal representative  of  Richard  Clarke,  claiming  as  heir  at  law  and 
residuary  devisee  and  legatee,  and  executrix  of  her  father  Bkkmd 
Stevensy  to  be  intitled  to  the  freehold  estates  of  the  testator,,  after  the 
death  of  Afary  Mclhuishy  and  the  personal  estate  to  be  laid  out  in  -dtt 
purchase  of  land  ;  upon  the  same  event,  and  therefore  praying  that  the 
will  might  be  established,  and  the  trusts  performed,  and,  particularhr, 
praying  an  account  of  the  personal  estate,  and  of  estates  purchased 
therewith  by  i\lr.  and  Mrs.  Melhuish* 

On  behalf  of  the  plaintiff,  it  was  contended  by  Mf.  MaM»fidd,  Mr. 
Waller y  and  Mr.  Scott,  that  by  the  devise  of  the  wiU'to  S/ertfM,  and 
[  *521  ]  Melhuish,  and  the  survivor,  the  whole  interest  in  the  [*]]  iVeehoid  and 
leasehold  estates,  and  in  the  estates  to  be  purdiaSed  with,  the  rest  tf 
the  personal  estate,  passed  to  Stevens  as  surviving  Melkuisk,,  subject  to 
the  previous  estates  created  by  the  will;  'hat  the.  worda.  naed' «0t 
sufficient  to  carry  the  fee  in  the  freehold,  as  well  as  the  absolute  intant 
in  the  leasehold  to  the  survivor,  and  that  the  lands  to  be  jfitrrfisrd 
with  the  personal  estate,  were  to  be  settled  to  the  sakne  uses  fthroagli^ 
out,  as  were  to  he  limited  of  the  freehold  estate,  that  the  testator  metsA 
by  the  will,  to  dispose  of  all  his  property.  He  gave  a  life  estate  inthf 
whole  to  his  heir  at  law,  and  where*  he  meant  to  give  estates  for  li£( 
only  to  others,  did  so  by  express  words;  that  the  devise  to  the  sod* 
vivor  of  Stevens  and  Melhuish,  being  unaccompanied  by  words  sf 
limitation,  it  was  evident  the  testator  meant  to  give  them  the  iHiok 
interest ;  that  the  words  in  which  he  had  given  tlie  estates  to  Btewn 
and  Melhuish,  were  the  same  as  those  in  which  he  hdd  devised  the 
estates  to  the  trustees,  to  whom  he  clearly  meant  to  give  the  abudole 
interest  to  answer  the  purposes  of  the  trust;  that  the  vrords  used  ii 
the  devise  in  question  %vere  sufficient  to  convey  all  the  interest  tht 
testator  had  in  the  property,  as  well  as  the  property  itself:  for  this  pir 
pose  was  cited  a  case  of  Jackson  v.  Hogan,  in  the  House  of  Lordf>.ia 
1776  (3),  (7  Bro.  Fit.  Ca.  4^17.)  where  a  devise  of  the  residue  of  thr 
testator's  effects,  both  real  and  personal,  was  held  to  carry  the  absaiale 
property.  It  was  further  contended  that,  if  a  small  transposiuoa  of  iht 
words  was  made,  they  would  be  clearly  sufficient  to  carryf  the  fo- 
simple,  that  if  the  devise  had  been  to  Sevens  and  Alelhuiih  for  their 
lives,  and  then  had  followed  the  words,  I  give,  devise,  and  bequeatH^al 
my  estates  and  effects,  manors,  &c.  whether  in  possession  or  reversiflB 
to  the  survivor,  there  could  have  been  no  doubt  that  the  id>aolute  i» 
terest  in  the  entire  property  would  have  passed  to  the  survivor^  ib$ 
the  devise  as  it  stood  was  in  fact  the  same.  A  second  point  mas  laaik 
on  the  part  of  the  plaintiff,  that  if  the  estate  in  trust  in  the  perNsrf 

(3)  0.firo.  P.  C.388.,ocUivo«ditiod;  .  ^" 

estate, 
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estate,  to>6e  hud  Out  in  lafids,  did  not  pass  to  the  survivor  of 
and  Melhvishf  then  it  was  undisposed  of,  and  a  moiety  belonged  to  tfae 
plaintiir  as  widow  o^  the  testator.  .  \.  ^ 

On  behalf  of  the  defendant,  Mrs.  MMuishf  it  was  contended  by  Mn 
^adaeki  and  Mr.  Kenyan^  that  as  there  were  no  words  added  to  the 
devise  to  the  survivor  of  Stevens  and  Melkuish,  the  survivor  took,  kl 
the  freehold  estates,  an  estate  for  life  only,  and  that  thercfoveiwds 
undisposed  of  and  descended  to  Mrs.  Melhuuh  aa  heir  at  law  ;  thattlia 
heir  at  law  was  not  to  be  disinherited,  but  [*]  by  express  words,  such  ai 
leave  no  doubt  of  tfae  intention  of  the  testator :  That  the  words  used 
m  the  devise  in  question,  were  mere  words  of  description,  and  that  ai 
the  estates  were  given  iirst  to  the  devisees  for  their  joint  lives,  it  was 
absolutely  necessaiy  to  add  the  devise  to  the  survivor  to  give  him  an 
4Mtate  for  life. 

On  the  part  of  Mrs.  Clarke,  it  was  submitted  to  the  Courts  v/hethes 
she  might  not  have  an  interest  iu  tlie  leasehold  estates,  aspersonai 
representative  of  her  husband :  yet  it  might  be  contended  the  words^ 
V  and  if  the  said  Richard  Clarke  shall  die  without  issue,''  wiiich  pre- 
ceded the  devise  to  Stevens  and  Afelhuish,  gave  him,  by  implicatioq^  an 
estate  in  tail  general  in  the  freehold  estate,  and  consequently  tha 
absolute  interest  in  the  leasehold  estate. 

In  answer  to  this  claim,  it  was  insisted,  that  by  the  words,  '^  Without 
^/  issue,"  must  be  intended  without  such  issue  as  before  mentioned^ 
namely,  issue  male,  and  then  no  estate  could  arise  to  Mr.  Clarke  by 
implication.  -  In  support  of  this  were  mentioned,  Blackhom  ana 
Ec^Uy,  1  P.  Wms.  6(X). ;  Bamfield  and  Popham,  1  P*  Wms.  54. ;  and 
Jones  V*  Mtrgauy  Feame's  Cont.  Remrs.  334. 

Baron  Eyre* — Two  questions  have  been  made  in  this  cause.    It  has 
been  insisted,  on  behalf  of  the  plaintiff,  that  she  is  intitled  to  the  re- 
version in  fee  of  the  freehold  estate,  and  to  the  absolute  interest  in  the 
leaaeholdj  tliey  being  devised  to  tlie  survivor  of  Stevens  and  Melhitisk^ 
without  any  words  of  limitation ;  and  that  she  is  intitled,  in  like  mai^ 
ner,  to  the  fee  of  the  estates  to  be  purchased  with  the  personal  estate, 
aild. therefore  slie  prays  an  account  of  the  personal  estate :  the  devise  is 
lb  Stevens  and  MMitishy  and  to  the  survivor :  there  is  no  doubt  of  the 
general  rule  of  law,  as  to  the  effect  of  such  limitation,  but  the  intent  of 
the  testator  may  controul  or  enlarge  the  strict  legal  constructioiv  of 
Wonds.    The  question  will  not  be  afibcted  by  the  consideration,  that  the 
hdr  at  law  will  be  excluded  if  the  plaintiff  prevails.    It  is  clear  the 
icatator  intended  to  exclude  the  heir  at  law  to  a  certain  extent,  and 
where  a  testator  has  manifested  an  intention  of  devising  an  estate  to  a 
^rtain  length,  there  is  an  end  of  the  claim  of  the  heir  at  law,  except 
Hpoo  the  construction  of  the  devise.     The  strict  rules  of  coBstrDCtiOA 
must  prevail,  the  legal  effect  of  words  must  take  place,  imless  thereiaia 
manifest  intention  to  the  contrary*    By  the  clear  legal  construction  of  the 
words  in  question,  if  the  devise  was  a  mere  gifl  of  lands,  the  [*]  devisee      [  *52S  1 
wcrald  take  only  for  life.     The  question  is,  whether,  upon  this  will, 
there  is  an  aj^arent  intent  to  enlarge  the  estate,  and  make  it  an  estate 
in  fee.    It  has  been  contended,  for  the  plaintiff,  that  there  is  such  an 
intent  declared ;  that  an  estate  for  life  in  the  whole  is  given  to  the  heir, 
flnd^  from  thence,  it  is  contended  that  the  testator  intended  to  exclude 
die  heir  from  furUier  benefit.     It  is  a  great  deal  too  much  to  conclude, 
firoiB  the  devise  to  the  heir  for  life,  that  so  much  was  intended*     The 
principal  objects  of  the  testator's  bounty,  appear  to  'have  been  his 
^^oam  Richard  Clarke  and  his  issue ;  there  is  a  limitation  in  tail  to  the 
iaaoei  i|nd  they  are  directed  to  take  the^name  of  ^vsr,  there  is  no  suf^ 
limitation  or  direction  to  the  children  of  the  heir  at  law,  or  to  the  sur- 
vivor of  Stevens  and  MeUmishi     Odrke  and  Ids -issue  were  the  persons 
'  ,     .  D  d  2  whom 


5S!3  Cases  Abqueo  amo  DEi:EB)fiBeD 

APFBMDIX-  ^^f*'"^  ^^  testator  conridered  as  perpetuating  hU  name  and  family;  if 

„„^  they  Tailed  he  had  no  particular  object  of  his  bounty.     But  why  ghould 

1780  ^^*^  devise  to  the  heir  exclude  the  strict  legal  construction  of  the  word» 

1    I  ^1^  I      used  in  the  devtse  to  the  survi  w  of  Steveni  and  Melhuish  f    The  heir 

Awu  at  law  takes  not  by  designation  of  the  testator,  but  because  the  pror 

agaiut         MHv  ii  tmdfSposed' of;  the  law  did  not  necessanly  carrr  it  to  Xn. 

MuADUs.     M^tiaih:  if  she  hAd  died  before  the  testator,  it  would  nave  gone  to 

A^rBv    It  has  been  attempted  to  make  use  of  the  general  word*  b  the 

devise   to   the   trustees   without  any  Kmitation   of  estates,  and  fiTnn 

^nd^  tiD.  argue  tbM  a  fee  must  alsa  have  been  intended  to  pass  by  the 

lecdbdj'^vise  ia,tl)e  same  words:  But  in  the  second  devise  with  those 

?eQerai  Kords,  there  ia  an  express  limitation  to  Stnem  and  Mdhmi 
ff,  their  jvint  lives ;  which  goes  a  great  way  to  shew  that  the  intent  wsi 
Tjii    lo'  give  a  life-estate  only  to  the  survivor;  besides  the  Court  does  not 
raise  a  fee  tu  the  trustees  by  the  naked  words  of  the  devise,  but,  the 
...    '.     testator  having  given  estates  up^n  trusts,  for  the  performance  of  which 
,     .  -.-^     afee  is  necessary,  the  Court  must  necessarily  hold  the  devise  to  the 
trustees  to  be  a  fee ;  in  the  subsequent  devise,  the  Court  must  lodi  for 
other  words  to  enlarge  the  devise.     An  argument  has  been  drawn  fro* 
••-  the  generality  of  the  words  used,  "  all  his  estate  and  effects,  SfcT  aul 

_■-  S  '■■ '     it  has  been  insisted  that  the  words  are  so  general,  so  descriptive  not 
^.;  J     only  of  the  lands  themselves  but  of  the  interest  in  tJiem,  that  they  muH 
mean  the  whole  interest  ip  the  lands,  as  well  as  the  lands  thutMlveb 
It  is  impossible  to  build  80  much  on  these  words,  because  a  life-eatateil 
.  '  "f--     expressly  limrted  upon  these  words;  it  .is  clear  that  the  testator  lAtsat 
''  -'  '      there  no  more  than  a  description  of  the  subject  of  the  devise,,  aotsf  the 
[  *i/ilf_  \     intercut  devised.     Upon  irhat  [*]  principle  then  can  t  detenniiw  tl«t  ll|> 
survivor  took  a  different  interest  from  the  joint-tenant  ?   '  2  ■«•  ns  rensa 
why  tlie  testator  tihould  mean  or  wish  to  giye  more  than  a  ji&restate  ta 
the  survivor :  ilils  Is,  Indeed,  mere  conjecture  ;  but  I  apt  deiiredt,  ^W 
COI^'^"'''^]  ^°  .enlarge  the  legal  constrnction  of  words^  i  will  not  DOrrair 
it.'v,TlterL'  )s  no  manifest  intent  of  the  testators  to  ealarae  tbe  werdl 
fieyon'd  their  strict  legal  meanmg,  or  to  confine  thera.     The  law  nmil 
'A^refore,  determine  the  question.    By  the  strict  legal  construction  <t 
the  words,  the  ttorvivor  takes  a  life-estate  only  in  the  fre^wld.     I  niHt, 
t^erefWe,  determine  that  the  plaintiff  is  entitled  Xo  the  IcaBehold,  su^ 

«'Ct  tofhe  life-interest  of  Mrs.  itfeMutjA  ;  but  that  she. is  not  entitled  W 
e' freehold  (4),  and,  consequently,  is  not  entitled  to  the  lands  to  be 
purchased  with  the  personal  estate ;  I  must  therefore  dismiss  the  bill  is 
.to  diaU 

■  i4)  8(«.B«««.il/iKMMn,fiu|)ri1i.toVn.«en.397,  &e.  and  lkigfw.Ba!nmi;l'Mit 
B^MT.^«S.  (tt>n»c>Md>«>tolbelcasdioMA  "" 
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Davies  ogf^iW  Tojpp*     •  i-' 

Sarah  Davies,  and  another,  in  behalf  of  themsetvesi.  and  other 

.   Creditors  of  John  Topp,  deceased,  and  Martha  Lloyd^  in 

behalf  of  herself  and  other  Legatees  of  John  Topiv    -    Plahitiffs. 

Richard  Topp,  (late  Lloyd)  Executor  of  the  Will  of  John  Topp, 
and  Devisee  forXife  of  his  real  Estates,  Sarah  L&oYiy  fltnd  Jane 
Prick,  Sisters  and  Co-heirs  of  John  Topp,  and  lioBi^t  Pem- 
BERTON,  a  Mortgagee,  -  .  -         I>«f^^«^^^  ft2iZ^.j 

(Reg.  Lib.  1779.  A.  fol.  495.  b.)  [i^^^^^* 

^OHN  Topp,  seised  in  fee  of  considerable  real  estates,  subject  tea  Tettator devised 

mortgage  to  Pemberton,  made  his  will  8d  of  May,  1777,  and,  di«e-  ^^J^^'^^^ 

hy^  as  to  his  worldly  estate,  ettlier  real  or  personal,  aftet  j^ajrment  of  ^^^^S,J[^ 

hM  debts  and  funeral  expendes,  gave  and  dusposed  thereof  in  manner  ^^in^D^tV 

following :  — He  gave  to  his  sister  Sarah  LXoyd,  an  annuity  for  hef  ]|fe,  debts:  he  af-. 

to  be  paid  to  her  by  the  person  or  persons,  who,  for  the  time  being,  terwards  pur-' 

rshoold  be  seised  of  his  real  estates  under  his  will,  and  he  atso  gayfe  se-  d>Med  ^^f" 

▼era!  pecuniary  legacies,  and  he  charged  and  made  chargeable  kit  Hu  ^^JJt^^JT" 

Teal  and  personal  estate  (except  part  of  his  personal^  g^^^^Q  ^  \iea^  ,j^  ezoneimte 

looms)  [*]  with  the  payment  of  his  debts  and  legacies  annreJUd,  and  strb-  the  deriied 

Ject  thereto,  he  devised  all  his  manors  of  Whiiion  and  Vennington,  arid  eitateif  the 

ill  his  real  estate*  m  the  counties  of  Salop  and  AfoTrf^om^y,  (which  wi^re  P«j»?^  •*  »»- 

^1  the  real  estates  he  had  at  the  time  of  making  his  will,)  to  nls  riepheW  ^(^[.^iT^ 
^Bkkard  IXoyd  for  life,  on  hid  obtaining  the  kind's  licence  to  bear  the  ^ 

arms  and  assume  the  surname  of  To'pp :  remainder  to  trustees  to  pre-  [  ^SU  ] 
3ierre  contingent  remainders:  remainder  to  the  first  and  oth^r'  sons  of 
Riekard  IJoyd  in  tail-male :  remainders  over  in  strict  setUemeni:  Ai;id 
the  gave  several  articles  of  personal  estate,  to  be  enjoyed  a^  hetr-Tdoins 
•bj^lhe  devisees  of  his  real  estate :  and  as  to  all  the  rest  bf  hiijpersbqal 
-^^state,  subject  to  the  paynient  of  his  debu,  legacies,  and  ftmet^  eic- 
^^ences,  he  gave  the  same  to  his  said  nephew  Richard  Lloyd^tini  B^ 
tK)iDted  him  executor  of  his  will. 


««.^ 


(1)  **  Where  a  will,  going  beyond  a  mere  charge,  creates  a  particular  fund  forpaytneiit 
**  of  debts,  that  fund  shall  be  firai  applied  in  cxunerution  of  descended  estates,  whether 
•*  j|CQuired  afler  the  date  of  the  wili»  of  DfA^  .  But « Toere  chamlipon  a  deiriied«state 
**  will  not  protect  an  estate  descended  firam  being  fint  applied.  •  ^ec  ^Htntt  r^  SitO^, 
S  Ves.  895.  and  Uie  authorities  there  referred  to.  In  tJiat  com,  pages  .703,  304.  Lord 
£lrl9n  C  says,  <*  It  is  singubu*  that  a  will,  creating  a  rule  of  distribution  with  reference 
'*  to  the  preseni  circumstances  of  the  devisor,  shall  be  taken  to  create  a  rule  of  distribution 
**  which  commences  afterwards^  and  wliidi,  nine  tiroes  iu  ten,  he  does  not  contemplate.** 
•*•  But  upon  Davis  p.  Topp,  Donne  v.  Lewis  (jfost,  *2  vol.  2J7.)  and  many  other  cases, 
« •  followed  by  die  late  case  of  Harmood  v.  Of^nder  (6  Vcs.  1 99.  and  8  Ves.  106. )  "  or /Air 
-*•  day  the  rule  must  be  considered  settled,  that,  whatever  may  be  the  ordinary  application,  jf 
**  there  be  a  real  fund  created  for  discharge  of  debts,  that  will  be  to  be  ajijtlied first,  when  the 
**  question  arises  between  the  heir  and  the  devisee,  either  as  to  estates  which  Uie  devisor 
**  had  at  the  time,  or  which  were  acquired  aherwards;  and  authority  lias  gone  this 
<<  length  now ;  that  where  the  heir  takes,  not  by  the  intention,  but  in  the  absence  of  in- 
**  tentioB  the  dwrisor  is  understood  as  having  denoted,  in  a  question  between  the  hetr 
^<  aitd  thft  devisee;  the  estate  devised  ihall  first  go  to  the  debts,  though  the  estate  so  de- 
'•  vised  ibr  payment  of  debts  may  not  be  legal  assets,  and  the  descended  estates  maylM 
-*•  l^gsl  assets ;  which  oiakes  it  a  strong  operation  of  the  Court,  to  throw  the  debts  upon 
4t  Iflo^  which,  in  kob^  oiies;  may  he  equitable  aasets,  and  from  Uinds  which'  nttgr  ht 
"  legal  assets.** 

D  d  3  After 
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APPENiyiX      After  making  the  will  the  testator  purchased  a  fi-e^hold  estate  at  F«ff- 
—  nington. 

17S0.  In  April,  1778,  he  died  without  issue,  leaving  Sarah  Lfo^BXiAJane 

^  ■"■y  m^      Price,  his  sisters  and  heirs  at  law,  upon  whom  the  estate  at  Fenninglon\ 

Datiis        (purchased  after  the  making  of  the  will)  descended. 

fgaina  The  biW  was  brought  for  an  account,  and  application  of  the  personrtl 

'^^'"'         estate,  not  specifically  becjucathed,  in  payment  of  debts  and  f^cles, 

in  a  course  of  administration ;  and  in  case  the  persortfd  estate  shouM 

not  be  sufficient,  then  to  establish  the  will,  and  to  have  the  deficiency 

rklsed  by  sale  or  mortgage  of  a  competent  part  of  the  real  est&te. 

The  cause  was  heard  at  the  Rolfs  on  the  15th'  and  25th  Fe6¥^aryi 
1780,  when  the  will  was  established,  nnd  the  proper  accounts  directed, 
and  the  personal  estate,  not  specifically  bequeathed.  Was  brdered  ito  be 
^plied  in  payment  of  the  debts,  legacies,  and  funeral  expences,  in  a 
course  of  administration ;  but,  in  case  such  persona!  estate  should  net 
be  sufficient  for  the  payment  of  testator's  debts,  his  Honor  declared  thit 
the  deficiency,  as  to  what  should  be  remaining  due  to  defendant  Roke/t 
PemberiOH  tne  mortgagee  and  the  other  specialty  creditors,  ought  to  ht 
raised  by  sale  or  mortgage  of  the  real  estate  descended  to  the  hem  •* 
law  :  and  olrdered  and  decreed  that  such  deficiency  should  be  ruted  1^ 
X  •SSe  ]       sale  or  mortgage  of  tlie  sjud  estate,  or  a  sufficient  part  thereof,  [•]  vA 
the  money  to  arise  by  such  sale  or  mortgage  was  to  be  applied  in  mak- 
ing good  such  deficiency ;  and  in  case  the  personal  estate  and  money 
to  arise  by  the  sale  of  the  real  estate  descended,  should  not  be  sufficient 
for  tlie  purpose  aforesaid,  it  was  declared  that  the  rents  and  profits  rf 
the  said  estate  were  to  be  applied  to  make  good  such  deficiency,  an* 
an  account  and  application  of  such  rents  and  profits  was  directed :  AxA 
in  case  the  defendant  Pemherton,  the  mortgagee,  or  any  of  the  specitltf 
creditors  should  have  exhausted  any  part  of  the  personal  estate,  ibt 
simple  contract  creditors  in  the  first  place,  and  the  legatee*  in  theiieit 
place,  were  to  stand  in  the  place  of  such  specialty  creditors,  and  te- 
ceive  a  satisfaction  jwo  iantoy  out  of  the  real  estate  descendetU     Burfo 
case  the  fund  aforesaid  should  not  be  sufficient  for  payment  of  the  debts 
and  legacies,  under  and  according  to  the  direction  aforesaid,  it  was  de- 
clared, that  tlie  deficiency  ought  to  be  made  good  out  of  the  TMil 
estates  devised  by  the  will,  charged  with  the  payment  of  the  testatort 
debts  and  legacies,  and  proper  directions  were  given  for  that  purpose. 

The  costs  were  apportioned  between  the  personal  estate  and  the  red 
estates,  and  the  costs  out  of  the  real  estates?  were  to  be  raised  in  the 
order  and  manner  before  directed^  witli  respect  to  the  deficiency  of  tlie 
debts. 

The  heirs  at  law  appealed  to  the  Lord  Chancellor  against  so  much  of 
the  decree  as  applied  the  real  estate  descended,  in  tlie  first  place,  to 
make  good  the  deficiency  of  the  personal  estate  to  pay  the  mortga^ 
and  specialty  creditors,  and  the  consequent  direction,  and  the  direction 
as  to  the  costs. 

The  appeal  was  heard  before  Lord  Thurloto,  in  Juli/p  1780. 
The  case  relied  upon  by  the  devisee  of  the  real  estates  which  paased 
by  the  will,  and  which  had  been  relied  upon  by  the  Ma^er  of  the  Rolls, 
'Wns  Ottlion  V.  Hancock,  2  Atk.  424-.  427.  430. " 

On  the  other  side  the  principal  case  cited  was  Corbet  v.  DavieSi  or 

Corbet  v.  Kynastouy  5tX\  December^  1743,  or  Poxvis  v.  Corbel^  3  Atk.  BSB* 

Lord  ChanceUor,  —  It  is  impossible   to  distinguish  this  case  fpooi 

GaUon  t.  Hancock,  (2)     The  first  fund  for  the  payment  of  debto  is  the 

[  ♦^SW  ]       PJ  personal  estate ;  the  second  ftind  may  be  estates  deviled  for  payment  of 

(2)  See  the  observations  of  the  Lord  Chancellor  also  on  this  case,  in  Ihmne  v.  Levis, 

-pon. «  vol  20'?,  ^ez, 

debts: 


debu  ;[^  and  the  diurc)  fund  .esUtes  descended:  but  estates  particularly  APPENDIX. 
devised  are  never  applied  till  all  the  other  funds  are  exhausted.    Where  — 

&«p^rsQn»  seised  of  ikree  or  four  estates,  devises  one  estate  for  the  par-         1780* 
tioular  purpose  of  paying  his  debts,  that  estate  is  applied :  I  therefore      ^  ^^  ^^ 
do  not  apprelicnd  that  the  general  rule,  cited  as  sustaining  Gallon  v,         Davim 
Haucwk}  "  that  estates  descended  must,  always,  be  applied  to  exoner-         ft^ntt 
**  .ate,  estates  devised,"  is  law.     Where  an  estate  is  particularly  devised  **"* 

fOT:  payment  of  debts,  yet  die  personal  estate,  as  the  primaiy  fund,  un- 
lessiejcianipted^by  the  testator,  Sihall  be  first  applied.  But  I  do  notirer^ 
collect  any  case  where  debts  have  been  directed  to  be  paid  out  of  re^ 
asiseU  descended «  in  preference  to  estates  so  devised.  The  contrary 
b^.been:  decided,  as  in  Corbet  v,  Ki/nastotit  where  two  estates  were  ia 
cM  possession  of  the  testator,  and  one  was  devised,  charged  with  fi 
tj^rm  for  the  paynient  of  debts.  I  heard  the  defendants,  the  devisees^' 
pt inoipallj  t^  obtain  a  distinction  between  Cgrbel  v.  KunaHon^  and 
Gebon  v^  HancocL  .  What  is  the  effect  of  the  full  principle  of  this  de? 
Qsee,  and  of  Gailou  v.  Hancock  ?  Simply  this :  Wliere  a  testator  gives 
the  whole  of  his  estate  at  the  time  of  tlie  devise,  subject  to  a  general 
charge  ^3)«  (not  to  a  particular  charge,  for  that  would  make  a  diiference,) 
he 'means  tg  give  the  devisee  all  that  can  be  saved  of  his  affairs,  afler 

CAyment  of  his  del)ts.     If  hie  aflerwards  becomes  possessed  of  an  estate 
y. devise  or  purchase,  thus  much  is  clear,  by  charging  his  estate  with 
payment  of  his  debts  it  could  not  be  in  his  contemplation  to  charge  an 
estate  which  he  actually  gave,  in  &vour  of  an  estate  which  he  had  not.. 
In  that  case,  the  estate  descended  could  not  be  stated  as  the  objbct  of 
hi9  intontioa.  to  exempt;  whereas  if  a  testator  has  two  estates,  and 
charges  onef  the  inference  is,  that  he  means  to  exempt  the  other.    I 
di>:iiot  wonder  that  Galton  v.  Hancock  should  be,  at  first,  looked  upon 
aSf-inatter.  of  great  difficulty.    The  principle  of  Galton  v.  Hancock^  as 
stated,  iS|  that  the  testator  did  not  mean  to  charge  his  estate  with  a  view 
to  fature  property.     Yet  he   might  so  mean.     It   is   unfit,  however, 
wbere  cases  are  precisely  similar,  that  different  judgments  should  be 
given  :  therefore,  whatever  might  have  been  tlic  reasoning  upon  Galton 
^•Hancock,  ^hen  decided,  it  is  exceedingly  fit  to  collect  tlie  principle 
iipon   which  it  was   decided,  to  govern  otiier   coses.     The  principle 
irhich  seems  to  distinguish  the  case  is  this  :  When  a  general  charge  is, 
inade>  applicable  to  the  whole  estate  of  the  testator  at  the  time,  no  in- 
teotion  appears  that  the  [*3  estate  is  so  charged  with  a  view  to  exonerate      [  *528  ] 
future  property ;  but  where  a  testator  charges  part  of  his  estate,  leaving 

(5)  Lord  Eldon  C.  stated  from  his  own  notes  I^ord  T/mdow's  cx{)res.sions  in  Donne  v. 
I,.emM  {post,  2  vol.  *264.)  to  be  these :  **  The  true  question  is,  whether  the  testator  m<^nt 

*  oitd^  tx)  behave  honestly,  which  is  all  a  ffcrwrnl  chunie  ihijHiris^  or,  whetlicf  beyond  that 
'*  hoUeM  cdnduct,  in  creating  a  general  ehnrge  for  tlte  i<i*curity  of  hia  creditors,  to  create 
"r  aiao  a  pariia^tarfimd  for  payment  of  his  debts.** 

JLord  iXdon  tlica  observed*  JLord  Thurlow  said  that  was  the  priuctple  of  Powit  v. 
Corbet  {3  Atk.  556.  3  Ves.  jun,  116.)  in  which  a  particular  tenn  was  raised  for  the  dis-, 
charge  of  the  debts ;  which  was  held  sufficient  to  warrant  the  application  of  the  landb 
somprised  in  it,  Ifefore  descended  estates.  See  in  MUncs  "9.  Slater,  8  Ves.  505.  Jjord 
filelMt^  slsb,  ih  ffttrmdod  v.  Oglcmder,  on  the  appeal,  8  Vos.  116  117.,  says,  <<  Lord 
"  ThyHm'%  doctrine  upon  this  point,  froa.  bis  words,  wbidi  I  once  took  down,  wm 
"  this :  If  there  is  any  thing  in  the  will  that  goes  beyond  a  mere  charge,  and  points  out 
-'  as  particulal-  a  mod^,  as  in  the  case  of  a  term,  or  a  direction  for  a  mortgage  or  tale, 
'  that  is  not  a  mere  charge,  but  an  Intention  expressed  as  particularly  in  the  one  case  as 
'  fh^  odieir.  Lord  Thurlow  said,  h^  only  made  the  distinction  in  deference  io  those 
<  wft^  v*M%  befbre  him ;  fcft  it  amoants  merely  to  this,  that  if  the  testator  only  deciare$ 

*  he  mealti  to  be  hnMett,  that  wUi  not  save  ike  deicewled  estate :  if  lie  jmnts  out  the  meanif 
'  ihatwUl  save  it.  Jxjrd  Ahcmley,  in  the  case  of  Manning  v.  Spooner,  (3  Yes,  114.) 
'  does  not  express  Lord  Tkurlow^s  opinion  as  I  know  it  to  be  upon  this  point*   \Be 

*  would  have  destroyed  the  distinction  altogether  if  he  could.** 

Dd  4  <Mlier 


ggg  Cahbt  Ar6U£1>  akd  D£TERif  niteD 

jSBaaSBVaL  <idieH>paitt<«o^-dtto^Qd;)li»1nbtiiMidn  to  buithcJAlK  ^t;  in  exonerirtkm 
—         df  tfKTeBt»nJ|nanill98C»'f' 
19ffi*         r  (ft;  ; : '.  /  i     (Decree  Affirmed^  and  the  depoiit^paid  to4iepkmti£] 

•  '.  ■;    .-  j'    '■      j-.i'i     •  ■  ■.■".. 

f 

'  Joiits'agitihsi  iBq  Earl  of  Suffolk.    [(I)  (Ttli  .firf^,  .1782.] 

(Reg.  Lib.  1781.  A.  fol.  595.) 

Tesutor devises '  f^ijMfRGE  Jones^  tif  Woolwich,  in  Kenf\  by  his  will,  having  ehren  \m 
the  residue  to  '^^^  household  goods,  &c.  Xo  his  wife,  gare  and  bequeathed. all  his  other 
^tlrwT!^  'eftaW  to  his  said  wife  Maty  Jones,  for  and  daring  so  lohg  of  her  life 
his  daufffatera  ^  ^^^  should  continue  his  widow,'  in  trust  to  pay  his  debts,  and  edacate 
shall  marry,        his  children  till  each  should  be  married,  and  after  the  decease  or  mir- 

without  the  con- 
sent of  her  raothef  6r  |;ttM:dlain,liershiretO0o*to  those  unmarried.  TIib  is  a  condition  Aibaeq««ot»  aod  • 
daughter  who  msrried  without  consent  is  endued.  (^ 

[Another  question  arose  upop  the  will  of  the  grandmother,  who  bequeathed  some  leasehold  pnaises 
and  thejresidue,  in  tnist  for  the  same  parQr  uniU  her  age  of2\;  or  marnag/^  with  tite  consent  rf  ker  at- 
eutorstof  the  nirmuor't  ^c.  in  twitin^,  raivious  to  such  marriage :  but  in  ca$e  the  ^otdd  die  before  ^h  m^ 
not  having  marrieH  ^thiti'ch  dnttents  then  over  to  the  plaintiff'.  Although  the  daughter  married  mkder  91, 
without  such  coDMRf ;  yet  having  asfterward*  attained  21,  she  was  held  entitled  to  these  bancfita-alsiw  if)] 


I  • 


-.:  (Jb)  ;31ke  Reporter  was  quite  mistaken  in  dating  this  derision  on  thcSQdi  jy^,  J7fOr 
a^.m^oUonedin  all  the  other  editions  of  the  work.  An  order  was  iodoed  made  ratbe 
cause  on  that  day  at  the  RoUst  upon  a  petition  by  consent ;  but  it  was  quite  Jbragn  to  Ik 
subject  t  and  the  canst  ^  inlTaci,  did  not  cofne  for  a  heartnguntH  two  years  afterwards^  TUi 
&ewi  fabw  blindlf  Mr.  Brown  had  oo^ed  the  report  fnom  Lord  i&leada/^a  notct,  ondv 
iome>Mg^»  fa^hflnation  at  to  the  time  of  the  decision;  •  -     '-  ^   ' 

. .  (2)  Ae  pfolflssioa  .wHl  And  most  of  the  cases  on  this  subject  eoUeetcd  and  cbBi* 
in«oted  uq,  wad  a  most  able  judgotent  given  by  Lord  JEidon,  referring,  to  a|U  tiie  bsib 
authorities,  in  Clarke  v.  Parkr,  19  Ves.  1.  et  sea.  See  also  Lloyd  t.  SrasUon,  per  Sr 
TTm.  Grant,  M.  R.  5  Meriv.  108,  &c.  And  also  Scott  v.  7>iW>,  post.  2  tdI.  451.  ss^ 
S  DSckins,  712.  from  Lord  7%tiviotr*s  own  notes. 

( •  •  (3)  There  was  also  another  question  under  the  will  of  Catherine  Morg/m^  the  gnad- 

fBOthcppf  the  defendant  Mary  Neuinout  which  is  whol^  unnotiDed  in  the  jep«t»bst 

.whi^  is  according  to  the  above  marginal  note  supplied  by  the  &4i^*      Upon  Ak  '^ 

,    should  he  obsfrved,  that  although  the  clause  as  to  Uie  consent  under  tMs  wili  was  a  esm- 

dilitm  precedent,  and  if  it  had  stood  alone  would  effectually  have  prevented  the  pBtf 

deriving  any  beheiiC  under  it ;  yet  it  was  otherwise  fsom  the  elTect of  there  MiigaiMiMr 

doase  coupled  with  it  in  the  alternative,  as  to  thejxtrttf^s attaining  21  ^  vrhich'evcil haviDf 

-    laken  plaoe,..the  Court  waa»  doubtless,  and  with  reason,  glial  to  avail  itself  of.    [in  ^ps- 

.    mings  v^Muncldey,  antea,  3Q4,  the  partv  died  under  |he  age  roquiiec^]     The  fikots  wot 

these :  — 7  ro/Amrie  Morgan,  the  granamother,  by  her  will .  directed   thei ,  a  .Iraidir" 

'house  and  furniture,  &c.'  should  be  held  in  trust  for  her  f^aid  granfi-dauj^ter  until  herjsgt 

of  91  years,  or  tonrri^ge  with  such  consent  a^  after  mentioned,  wliicfa  shooM  firtf  hip 

jfen ;  and  that  Che  rents  thereof  should  be  accumulated  in  tlie  meaiitime,'  dttd  paid  » 

beg  at  ft  I  or  osarriage  with  consent  of  her  eiecu!toratbeteinaftfViuuaflii,  m  liii  iiiiliii 

Jns^xecutors,  administrators,  or  assigns,  t>^  wriiing  jprwio^  Jf(  ffirf  .I'niiii  i  m^.,  Ipt  i* 

case  the  defendant  Mary  should  die  bejire  21,  nnd  n^  hpvjfig  sff^anrkii  w^juuk^ 

'aa  afbre^d,-  then  In  trust  for  the  plaintiff,  his  executors,  &c  ;  and  'Ae  jjfiv^  the 

' '  t;0f  h^  piMadnal  estate  in  truM  for  her  said  grimd^danghtt^  in -Jil^  '^uttbef 'UM 

.   Jtfaa -like Moditiana*    ■■•.'•,..■■.  ,  .;.•  ^^ii. '-a  yj\.*^ri  .•  l 

.  ,:i;fo/q)pefMBfhnfB.  theRegiiitrar-abook  thai  1'  -  frimi  jblinihlrrmaniiii  iiiiltill<^ii 
.     4)Li^|ite  fonsej?!  undiar  21 .     ^hot  th4  bifl^  was  ^filfd  agfin^  hier  ai^  hff  hti^Mpyl^Mpf  ^ 

4limMution  of  her  ngnts  unaeij;'  the  s^ooncT^wlll.     •//  amtears,  noweatr,  ik^  ske  satmd 

i]    .fihr.UMucilechtfnl,  fhZihM  thkauA  d»fiiidiii»a^a^!a^  tfie  iMfe^'UT  iSkioiM^ 
;  J  ,'*,J^,4^'g^efinimn  i|,«n^|l|)4t^.lhe]ily|M  ^gthfijiiMiteiiifitheMMtwAw^giW^ 
*'  fitther,  devised  to  her  by  his  will ;  and  also  to  the  benefit  of  the  bequeata  made  lo^ 
.••  by  the  will  of  the  x^^x^flath^^fi^or^^  f|f.|ti^a  ^iieiiti^        B,  L. 

'^      >      .  II  ril|< 
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iiii^e  of  his  said  wife,  iheo  he  directed  aU  his  r^,  leatfihuid^  and  jpei*  AnP9EWOfi2L 
aonal  estate  should  go  to,  be  paid,  and  applied  to  tile** equal  ?a8e  m  all  — ^ 

and  every  such  hiii  child  or  children  as  should  be  then  living ;  and  in 
case  his  wife  should  marry  again,  she  should,  from  that  time,  have  no 
further  to  do  with  any  his  child'  or  cliildren,  or  any  of  his  effects,  &c«; 
but  the  child  or  children  should  be  under  tlie  care  of  guardians,  to  be 
chosen  and  appointed  as  soun  as  possible  upon  that .  occasion,  and. 
trustees  should  be  appointed  for  his  effects  for  the  benefit  of  liis  chil- 
dren, till  they  attain  the  age  of  21;  and  in  case  aoyj^  hi^.^qhjidren 
should  die  before  they  should  attain  the  age  of  21,  then  his  or  her  share 
should  go  and  equally  be  divided  among,  the  surviving  ones  ;  and  in  case 
any  qfnis  daughters  should  marry  with  out  the  consent  of  her  mother,  and 
in  default  of  her  mother^  her  guardimiSy  Jirst  had  and  obiain^4%Jh^.^ 
share  to  be  equallu divided  among  the  unmarried  onesj  j^kiipi  c^^f^  they 
should  all  die  before  their  respective  ages  of  2lj  t^en  hjs  e^tates^^i^jLo 
be  subject  to  the  will  of  his  wife,  provided  she  be  unm^rA^  at.,  die 
time  of  his  decease;  and  appointed  his  wife^  and  WtUu^n  Si^cjfs 
(her  father)  joint  executors  ofliis  will,  and  guardians  of  his  children. 

Mary^  one  of  the  daughters,  married  without  conaent;  aod  the 
question  was,  whether  she  had  forfeited  her  interest  under-  the 
will.  (4) 

,    [*J  Lord  Chancellor, — This  is  a  case  of  difficulty.     It  is  a  condition 
subsequent  to  defeat  an  interest  vested,  and  ther^orn  to  be  CQnstn^ed^jmifh^ 


u)  '  .» 
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all  strictness.  .  The  words  are^  *' without  consent  of  guardians,," ■  in.tbet 
plural  number.     The  will   has  appointed  two  guarcOans ;  it  has  given 
a  special  authority  to  be  exercised  only  by  the  wife,  while  both  are^ 
alive ;  and  in  default  of  the  wife  only  the  authority  is  to  be  exerciiled 
hy  guardians.    The  case  cited  of  Peyton  v.  Bury,  2  Witts.  $26.  .goes  a 
.  gr^at  way^    The  namp  of  guardian,  as  the  name  of  executor »,  survives, 
but  the  authority  in  question  is  collateral  to  the  office  qfguat^dmu*    .That 
case,  while  it  stands,  is  of  weight;  bat  I  should  have  much  hesitation 
to  decide  upon  it.     Suppose  a  power  was  given  to  guardians' to  let  tui 
estate  for  21  years,  a  special  authority,  and  onip,  should, dies. I  am  ap- 
prehensive the  Court  would  not,  with  alacrity,  determine  tha^  th^;sur- 
living  guardian  had  not  a  power  to  let.     When  it  is  said  thatxonditions 
to  defeat  an  estate  are  odious,  I  feel  it ;  but  it  in  a  disagreeable  argu- 
ment to  guide  a  decision.    What  onfe  person  may  think  odidus;  anouier 
may  judge  of  differently :  th^  decision  must  depend,  on  the  feet|ntf9  of 
the  Judge  ;  I  should  therefore  be  sorry  to  go  upoatbe  odiousom.wi^he 
eooaition.    The  position  of  the  will  is  nonsense* .  The  ckuise  Appointing 
guardians  is  subsequent  to  the  whole  of  the  provisions  in  question  t-  the 
nrovfsions   are  subsequent  to  a  claiise  directing  i;he  appointment  of 
Miardiims,  up6n  defkutt  of  the  wife.    If  one  daug^t^f  |iaa.  died,  b/sfbre 
die  marriage  of  the  other,  the  clause  could  have  no  effect.:  t^  the 
immairicd  daughter  should  now  marry  more  impanidetitlyy   the.  di^m 
<ioiild'have  no  effect.    This  could  not  have  beeti  the  intention  of  the 
testator.    Atgtiments  fVom  sappositioo  pf  w-hat  a  ttfetiw .  wocdd  ha^^^ 
'tfoh^,^;  if  he  h^d  been  alt  circumstances^  ^^.liot*  very^gj>od 

I  jpoj^mdkj^^  a  constxMciion^  hut  tliey  may  ,QQj»ir]y,u#e4  (^!  assist 

a  dubious  ^a^in^  construction.  Upon  the  whole,  the  intention. Jo^t:the 
'^Mitato0^'7iiliro«ghotit'  his*  will,  is  ^tery 'i\tip^feetl7<'afid  h^sfi^e^ately 
'^^  «j^daH!a.^''  ft  b^cjli^  tNf  ha^e^ttot  hip  tfa^o/e  intetidbA.'  irfti^ry 

tDian  the  guardians  appointed  by  the  will.  It  vS^^i^A  alMi^ra  to^^fi9(>8e 
n.^bllttbtr  BaeflBi  Jb  4l»lSfJ:^upoALitl)Mr  daa^'oftl^  the 

conscience 


»ft  Of   >Oi?ru 
J 


>Ct  '>. 


-  V*     ^ 


3S9  Camb'  Argued  avd  'DBTRHMiifiD 

ATVEHttnx*  o&timente  I  beliere,  th&t  the  drcumirtance  peas  not  ia  his  oanleniplatian 

—  at  the  time  he  wrote  the  will, 

1781/  C*]  Hii  Lordship  at  first  directed  an  account  to  be  taken,  withoat. 

*'    -^  m'  &ny  declaration  of  the  rights  of  the  parties,  saying  he  would  ftulbef: 

Coiia«ii«'  oonaider  the  point ;  but,  after  some  hesitation,  declared  his  opioion  that 

agolnm  Mary  was  entitled,   notwithstanding  her  marriage ;  and  decreed  ao*i 

C^Mtttt.  cardiDj^y.  (5) 

[♦530] 

(5)  See  the  dedmtioa  of  the  Couit  at  the  eqnduiien  of  note  (3). 

CoNGREVE  against  Congreve.    [6  Feb.  8f  7  Mmff  17^1-] 

(Reg.  Lib.  1780.  A.  fol.  422.  b.) 

Deviietoallthe  rpHE  case  arose  on  the  will  of  Ann  Nicholls^  who  gave  her  real  estate 
diildrep  o£  A.      ^    to  trusteeSj'upon  trust  to  permit  her  nephew,  T.  Congrroe,  to  receiTe 

a^ul^ton  af-  ^^®  money  amongst  all  and  every  the  child  and  children  of  T,  Cwi- 
ter  the  4eath  of  greve  (l)f  tt  the  age  of  21 ;  she  also  gave  her  personal  estate  to  the 
takatriz  shall  same  trustees,  in  trust,  to  divide  the  same  amongst  aU  the  children  of 
t*l^  (s)  her«aid  nephew  (1)  at  21 :  she  directed  her  jiephew  to  maintain  the 

children  out  of  the  rents  and  profits,  and  gave  the  trustees  power  to 
wply  any  part  of  the  interest  of  the  personal  estate,  for  the  maintenaopft 
of  the  children.  She  also  made  a  codicil  to  her  will  £but  did  not  alter 
it  as  to  the  above  bequests]. 

(1) '*  Equally  share  and  share  alike  at  their  reipective  ages  of  21  yean."     II.JU 

(fi)  "  A  bequest  to  a  i^arent  lor  life*  with  remainder  to  his  cbudren,  includes  aS 
"  cMldren,  both  those  bom  before  and  those  bom  after  the  testator*8  death.  The  rule  b 
"  completely  settled ;  and^  indeed,  I  believe,  whenever  a  testator  gives  in  that  maimer, 
'^  he  does  mean  to  include  all  the  children  such  parent  may  at  any  time  faarek  Tktd  k 
"  not  an  artificial  rule*  It  is  iks  ndct  which  excludes  any  of  the  chiUtren,  vthich  hms 
**  and  it  has  been  called  an  artificial  rulA,  -~  namely,  the  rule  in  Andrews  y.  Pviinfpm^* 
{pott.  3  ToL  401.)  **  and  other  cases,  which  eidudes  all  who  may  be  bom  after  the  ddeH 
"  attams  21."  —  Per  Sir  irm.  Grants  M.  R.  in  Leake  v.  Robinson,  2  Merivale,  S8S, 
3SS,  A.D.  1817.  Mr.  Roper,  in  his  useful  and  comprehensive  work  on  Legacies 
(vol.  1.  p.  71.  et  seq.)  referring  to  the  principal  case  and  various  others,  lays  down  the 
rule  thus :  —  "It  appears  to  be  now  settled,  that  when  legacies  are  given  to  a  descrift 
"  class  of  individuals,  payable  at  a  future  period,  as  to  the  children  of  B.  when  the 
**  youngest  shall  attain  21 ,  or,  to  be  divided  among  them  on  the  death  of  C.  any  chiU 
*'  who  can  entitle  himself  under  the  description  at  tlie  time  of  distributing  die  fund, 

may  claim  a  part  of  it,  viz.  as  well  those  children  living  at  the  period  of  distrilMitioQ, 

though  not  bom  till  after  the  testator's  death,  as  those  bora  before  and  living  at  the 

happening  of  that  event.'* 

See  also  Devisme  v.  J/eflb,  poUea,  537.  Gilmore  v.  Severn,  jwst.  582.  and  per  Lord  Et' 
don  C."  in  n^alker  v.  Shore,  15  Ves.  125,  &c 

Lord  Redesdale*i  notes  supply  another  case,  **  Houghton  v.  Price,  or  Hau^don  t. 
'*  Levins,  30th  Ju/ie,  1742.  Gift  to  testator's  grandson,  Thomas  Price,  of  5O0L,  to  be 
**  paid  him  if  he  lived  to  21  years  of  age ;  and  if  he  should  die  before  then,  to  the  other 
**  ctdld  or  children  of  the  testator* s  dauglder  Mary,  wifie  of  Thomas  Price,  equally  arriving 
«  at  such  age.  —  A  question  arising  touching  the  legacy  of  500^.  given  by  the  testator*^ 
'<  will  to  his  grandson  Tliomas  Price,**  {who  was  dead  under  21,)  '*  his  Lordship  did  dt> 
«  ckre,  that  the  pUintiffs  Pendoch  Clerk  Price  and  Maria  Price,  and  auch  other  chil^ca 
<<  of  the  said  Mary  Price  the  mother,  as  were  or  should  be  bom,  would  be  entitled  to 
'*  their  respective  shares  of  the  said  500^.  upon  their  respectively  attaining  21  vean  cf 
'*  age ;  and  that  the  interest  of  the  said  5O0L  in  the  meantime  otight  to  be  paid  to  the 
'*  plaintiff*  John  Houghton,  the  residuary  legatee. 

"  Price  V.  Harrison  and  others,  1st  and  1 1th  February,  1768.  M.  R.  Order  for  pay- 
**  ment  of  legacy  of  500/.  into  the  Bank,  and  funds  to  be  applied  for  that  purpose;  ao4 
**  what  should  be  allotted  for  the  5oh^  legacy  to  be  laid  out  in  3  per  cent,  annuities. 
"  and  one  moiety  of  dividends  to  be  paid  to  Pendoch  Clerk  Price,  (he  having  attained 
«*  21,)  but  without  prejudice,  and  sutject  to  further  oider.*' 

The 


tn  TH8  Court  or  GfiAHcBBv;^ 


dan 


1781- 


[  *5Sl  ] 


'The  quefifmn-^ftSi  wliether  the  pUuntiff,  a  chi)d  borti  dfler  the  ^(eatfa  APP£KX>tlC 
of  the  testatrix,  [wlio  had  attained  his  age  of  21^]  w«8  entitled  to  A  — - 

share  of  her  estate :  tiN  the  other  persons  were  bom  before  the  making 
the  will. 

The  Master  of  the  Rolls  stated  this  case,  and  delivered  his  judgmeat 
to-the  following  effect :  — 

I  shall  just  take  notice  of  a  case  before  Lord  Hardtoickej  where  tho 
general  rules  are  laid  down,  that  is  Ellison  v.  Airey,  1  Ves.  111.  (which 
he  went  through.) —  In  Hales  v.  Hales y  before  Lord  King^  (cited  in  the 
argument  of  Ellison  v.  Airey,)  the  will  goes  to  children  living  at  the  death, 
because  it  speaks  from  that  time ;  therefore  from  Ellison  and  Airey^  the 
rule  is  to  confine  the  gift  to  persons  living  at  the  death,  unless  the  will 
speaks  otherwise. 

I  will  mention  a  case  of  Bartlett  v.  Hollisterfj  before  Sir  Thomas 
Clarkcy  the  25th  of  Mr^y  1157 ;  the  words  were  much  the  [*]  same  as 
in  the  present  case.  One  child  was  born  after  the  testator's  death;  and 
the  question  was,  whether  that  child  should  take ;  and  Sir  Thomak 
Clarke  thought  he  should.  This  is  the  case  of  a  trust ;  there  is  notliing 
to  confine  it  to  children  born  in  the  testator's  life-time,  and  the  interest 
is  a  future  one.  Bartlett  v.  Hollister  is  directly  in  pointi  It  was  in- 
sisted, by  the  counsel,  that  the  property,  consisting  of  real  and  personal 
estate,  the  personal  estate  should  be  taken  first,  though  last  in  the  will : 
but  the  Court  said  not.  In  Goodtoin  r.  Goodwin^  3  Atk.  'i70.  there  was 
no  decision.  (S)  In  that  case,  Wild's  case,  6  Co.  16.  b.  was  mentionedy- 
which  was  a  devFse  to  A.  for  life,  and  afler  his  decease,  to  his  children  ; 
and  it  was  held  all  his  children  should  take,  '^  for  the  intent  ajipears  that 
"  all  shall  not  take  immediately,  but  after  the  death  of  ^."  —  In  Stanley 
v.  Bakery  Moore,  220.,  Hitchcocky  possessed  of  a  lease  for  years,  de- 
vised it  to  his  two  sons,  and  for  defhuU  ofisstie  of  his  son»y  that  the  term 
should  remain  to  his  daughters.  The  testator  died  and  afterwards  the 
son  died.  There  were  txao  daughters  born  at  the  death  of  the  testator, 
and  one  afterwards  born.  It  was  adjudged  all  should  take,  because  he 
had  used  the  general  words  his  daughters.  Here  is  no  direction  what  is  to 
become  of  the  interest  of  the  personal  estate,  but  there  is  a  direction  to 
apply  any  part  for  maintenance.     This  is  a  strong  addition  to  Bartlett  v. 

t  BariUH  V.  IfoUister,  or  Bartlett  v.  Lj/nch,  liotU,  iZGth  May  1757,  WiUiam  Adanu,  by  [^  C  AmU. 
wiU  dated  25  Aivril  1742,  gayc  to  Luke  HoUUter,  and  the  defendants  Lynch  and  pthers,  334.] 
a  ftvebold  estate,  upon  trust  for  bis  daughter  Hannali  for  life,  remamder  to  tlie  h«rs 
of  her  body  ;  and  for  default  of  such  issue,  then  upon  trust,  to  sell  and  equally  divide 
and  pay  tbe  money  to  and  amongst  all  the  children  of  bis  sisters,  Uie  defendant  EUxa- 
beUh  y^'^e  of  WiUiam  Bartlett,  and  tbe  defendant  Mary  Maj/  then  the  wife  and  aflerwards 
th^  widow  of  John  May,  when  they  should  attain  their  respective  ages  of  21  years.  The 
tcitator  died  April  1743,  O.  S.  leaving  Hannah  his  daughter  and  only  child  and  heir  at 
law,  who  entered  and  died  in  1746,  unmarried,  and  without  issue ;  Elizabeth  the  wife  of 
fFUiiom  Bartlett,  had  at  the  testator's  death,  six  ehildrea  plaintiffs  in  tlie  cause ;  and 
Jfory  May  had,  .at  tbe  testator's  death,  kvch  children  also  plaintiffs ;  Mary  May  had, 
afto:  tbe  death  of  the  testator,  a  child,  Mary  a  defendant.  The  bill  charged  that  Mary 
Mny  was  not  in,  esse  or  ventre  sa  mere  at  the  death  of  the  testator.  She  submitted  by . 
her  answer,  that  she  was  entitled  to  a  share  with  the  plaintiffs,  as  born  in  the  life-time  of 
HauTiah  Adanis,  the  daughter  of  the  testator,  and  before  the  trust  for  sale  took  place. 
Hm  Hooar  dMlared,  that  such  of  the  fourteen  children  of  the  testator's  two  sisters  as 
had  attained  21,  were  each  entitled  to  one-fourteenth  part  of  the  money,  as  tlicre  were 
fioMTteeiK  cbiidreii  of  the  testator's  two  sisters,  at  the  death  of  Hannah  the  testator's 
dittgbter  without  issue ;  and  be  directsd  their  shares  to  be  paid  accordingly,  arid  t^  re- 
•idna  to  be  paid  mto  the  Bank,  and  such  of  tbe  fourteen  children  as  were  under  21 , 
were  to  be  at  liberty  to  apply  when  21,  for  their  separate  shares. 


(5)  It  appears,  however,  from  tbe  Report,  T  Ves.  2^6,  227.  thnt  Lwd  HardwickttHd 
determine  there,  that  after-born  cblldrep  were  included'. 

Hottister; 


^1 


Cases  Ajrguep  and  Detebmimsd 


[•582] 


4fPP£j^|)I3^  HoUuter;   the  penonal  estate  is  immediately  the  property  of  the 

^Idren,  though  not  imm^'ately  given  to  them ;  if  it  were,  a  power  to 
apply  the. interest  woidd  be  [*]  unnecessary.  The  children  are  to 
kavcf  ilbe  interest  with  the  principal ;  except  what  is  applied  under  the 

power*.  , 

Isaac  v»  Jioac^'  before  Lord  Camden^  the  6th  ofDecemier,  1768,  was 
a.bdqnest  per  ^erba  d^preseiUit  George  Stevenson,  baying  a  niece,  and 
b^ioginfotmeicl  she  had  children,  gave  the  residue  tp  her  children,  to  be 
paid^Mito  a  b»nk  or  stock,  and  the  interest>  to  defray  the^  expence  of 
their  learning ;  the  princip^d  to  be  paid  to  the  children  at  20 ;  if  no 
tbild,  the  interest  to  be  paid  to  her  or  her  husband  for  seven  years,  and 
then  to  be  divided  between  the  husband  and  wife.  His  Lordship  wai 
of  opinidn»  that  the  testator's  meaning  was,  if  there  was  no  chUd4U  hit 
dead),  aiotd  she  had  none  for  seven  years,  then  the  money  should  be 
divided*  In  thi^  way  there  might  be  children  to  take.  Ine  &ct  was, 
there  were  chiUdren.  As  to  Roierts-f  v.  Hignuuh  I  think  it  was  right 
|Ther4^,were  no  particular  circumstances  in  the  case.  In  the  present 
ed8e,r  I  think  the  plaintiff  entitled  to  a  share  with  the  other  children.  (4) 

f  Mobertt  T.  Higman,  12  Jvfy  1779.—  Testator  devised  all  his  goods  and  diatteb  ts 
JlftkM  Coh  And  Jokn  Higman,  to  be  sold  to  pay  his  debts*  and  the  orerplua  (if  any}  to  be 
€iiiployied»fQr  die  best  use  of  their  children  begotten,  by  the  testator's  daugfaten  iiargerf 
X!ole  and  SUzabeih  Higindn,  equally  to  be  divided  between  tbenu 

Ilie  daughters  had  children  bom  before  the  will  made,  others  after  and  before  tes- 
tator's death,  and  others  after  his  death ;  and  the  question  was,  which  should  take  TIm 
ChanciUor  held,  that  the  division  was  to  take  place  at  the  testator's  death,  and,  tfaoe- 
fore,  that  all  the  children  bom  in  the  life-time  of  the  testator  took,  but  not  those  bom 
after  his  death.  [«  Sed  vide  as  to  that  case,  Ambl.  548.  in  margin.'*  —  Mr.  Brawn's 
note.] 


.    ;r    - 
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(4)  It  is  entered  in  R.  L.  that  his  Honor  took  time  to  consider  the  eve;  and  it  stood 
orfo  from  the  6th  of  ^afthumy  to  the  7tfa of  B/oy  for  the  purpose;  when  it  WMdetcnnnsd 
as  above. 


•*•< 
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ELTOiT  againsl  Sn^FFAWLDi  ^ 
(Reg.  Lib.  1780.  A.  fol»556.) 

Agl^Afj^;  \JLfARY  Trubskaw  g9Ye,  by  will^  m  trustees,  2000/*  in  tniit  to 
S^rwsjSr  ^  P^y  the  ^interest]  to  her  daughter  Mary  Ehon,  wtfe  of  Abrakam 
JJ^^B^^  '  S/i^Hi  £8^  mother  of  tJhe  plainti^*,  ii>r  her  own  iiole^wd  Mparate  use, 
XnMk  f^iMv^  ind^eodent  .qf  her  husband,  am}.  noH  SMbject  ti^lm  debw  or  controt^f 
todinKf^c^ff^:  l^erinec^ipt  alone  to  be.  a  sufficient,  discharge  for  the  .^mme:!;  and  did 
*^/«**f^  i  ailthoTif^,  wapoj^cjr,  and  :appgint,iheri^^ 
Sh.w'  -^*<*«  said^W^.of  she  should,  Ji^fOngwiU.  or:  *nffi^g,$u»^rjitr 
wXwt  aqy  '  "me^  wi  appoint  (1)  .•  And  ,the  t^tatrix  gaw  the  ^rwd^ei^  h^  f«- 
o^^w^^ff  #omi^|a|3^  to^tl^  s^e . trustees,. in  jjfusli  to  w  *#  [iaiDfcvk  Aei^eaft) 
ln&ifeiM^(4>}»  ^to^ofy  £^,:  during  her  lifoi  h^  T^eipt^owB  ,^  fce^^i^ffiriw^dir 
•y^**?*^^  .0hirge  J  4md  aftiff  b^  deat^,  ;i?i  trus)^  ^>^FV»ywt]^i»l(»rQ0^Tto.>ttto4Mt<^ 

16  Ves.  135.  vnd  Irwin  TlFarrer,  in  the  Excfieauer^  19  Ym,  B^,      Th    '    '  ' — * 

decision  seems  a  veryM^cMf  oiieY  fumvMif  lAdt^i^Me^'^'MH^: 

^^mj:mA'tfa%v#ei^-w  vk^44ir.>4*^^        ' '  •*^-'  ^^  -[''  j«: 

v^'fisSi  jmV,  wiiere-sih  m'omuM^nVuy»'\bk^mmn*Jtm 

eipal  case,  is  confonnable  to  the  subsequent  decision  of  JPk9^  ▼• 


■r-  ^     • ;  I  ." 
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IV  inE  Court  of  Cua'nc^Iiy. 
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grand^lau^hter  should  die;  leaving  any  child  or  chitdl*en  at  her  ^ieklh\  Aff^^tSttU^ 

the  authorised  and  impowered  her  smd  grand-da\u;lift6r,  t6  gite,  beq^ie^ltfty  

and  dispose  of  such  residue,  to  such^diild  or  <£ildteti,  ifi  such^aoittjQf 
as  she  snould  think  fit;  but,  if  her  girand^^ughtiefr  shbuld'die  whhoutt 
leaving  any  child,  or  children  at  her  death,  she  gave  the  said  residuid^tll 
the  oluldren  of  b^r  brothel-,  fVilliafn  Skeppard,  one  of  the  trxisteeSr^^^ 
'  The  j200(W.  was  det  apart,  and  Marg  the  daughter  died  y»W<mvhd\i^ 
ing  tnade  any  appointment;  It  was  claiiAed  by'  Mfary  thd'  gJ^^Ji 
daughter,-  as  iNUt  of  the  personal  estate  of  her  moth^,  eithef  ai^nb^ttlNi 
solute  gl^  to  W,  or  as  undisposed  of  in  the^vent  which  had  hMnletiddf 
and  therefore  resulting  for  the  benefit  of  the  mother,  as  n^M  w"  ktti^Qf 
the  testatrix.-  .  '        ^' 

His  Honor  was  of  opinion  that  the  first  words  tu  trui^y7^  p(^  theik^ 
terest  to  Mary  Elton  ^r  her  separate  use,  being  uiMK^oompained^ -bjr 
words  limiting  the  duration  of  the  trust,  gave  her:  the  absolute  interebl, 
and  that  the  subsequent  words  giving  her  the  power  of  appointnieai) 
were  merely  an  anxious  expression  of  the  inten^n  of  the  testatrix, 
that  she  nbould  have  an  uncontrollable  power  of  disposing  of  the 
fund.  (2) 

(2)  And  declsred  *'  that  under  the  will  of  the  testatrix  iV.  T.,  her  daughter  ilfovy 
**  Ettonvm  absolutely  entitled  to  the  legacy  of  2000/.  ^er^y  giv«n  in  tni^t  ftr  hkr^ 
^'  in  manner  in  the  said  will  mentioned.       R.  L.  \^'  ' 


.'  •« 


l'.< 


Lisle  against  Lisle. 
(tteg.  Lib.  1180.  B.  foJ.  446.  !):> 


T>Y  settlement,  made  previous  to  the  marriage  of  CA/irfe^  Z.f«fe  and 
^^  Ann  his  wife,  certain  stocks  and  securities  were  agreed  to  be  trans- 
ferred, and  were  afterwards  actually  transferred  to  trustees,  [amounting 
to  4200/.  Bank  3  percent^  annuities  j  in  trust,  afler  the  death  of  Charles 
Lisle  and  his  wife,  for  all  their  children,  in  such  manner  as  they,  or  the 
survivor  should,  by  wikibg,  appoint;  Charles  Lisle  died,  having  made 
no  appointment ;  after  his  death,  Mrs.  Lisle  made  her  will,  and  uiereby 
appointed  the*' trust,  stocks,'  and  securities^  amone  he^  cKildre^  Alic^r- 
ward^,  upon  the  maniage  of  SuiUnrtdh  one  of  ncfr  dau^en^  ^e  by 
deed-^U  [ffi  part  execution  of  herpower  and  awthoriti]  alp|)6int^d  [160()?0 ' 
part  of  the  thist  stock  to  .tfiat  darter,  -in  fuH  6f  (!2)heritfmi(^  tif  ilie 
trui^Mund^^  tinle^  ekher  of  herMsters-^ould  die  iiMer  age  aM  ^mar- 
.TMjHftpjeH^arhi^/ by  this««itpr««nonj-to  rfife^  thie  eh^^idhiMeM  [<^  slle 
Imd'^itiftdc'by  hec  wfU^'^thou^  sh§^  took  tio  liot^ce  of  thit^J^iiti^ete, 
-^^  ^  fl^fpoimit^l>bjjr  ^e  deed^oii' gave  a  greater'  i^ii»t%o  l^^imkkh 
iSkm^ttke^winM  have  fuHken  ^irnder  the  will.  it'^niBebht^ded  thi^ 
pve^Mif  iib^intraeiit,  beii^  by  wn^tt^,  itterdy;  without  toy ^ntfam't^f 
a  poMM'of  )revo(^(^AV'aidii  no  pd#er.df  revocation  being  trntaiuiMri)! 
We  ^l^^wHtf  ftt<BVo^l»le,'mui-iheASiib8e4dettfc  appbihttaedtj  cMui^ 
quently  void.    Oa  the  other  side  it  was  insisted,  and  tne  ChancMorwaa 


1781. 
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will  under  • 
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will  was  held 
good.  (I)] 

[♦534] 
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APPENDIX,  strument  in  its  nature  revocable,  and  that  the  subseqttent  appointment, 

was  therefore  good,  and  he  decreed  accordingly.  (8) 


1781. 


(5)  **  His  Lordship  doth  declare,  that  the  apfieintmetit  of  lOOOfc  -Bank  5  /wremt 
**  annuities  (part  of  the  4200/.  like  annuities  mentioned  in.  the  pleadiogs)^  by  ^  deed- 
**  poll,  dated  the22dday  of  Ju(y,  1777,  executed  upon  the  marriaseof  thedel«ihdaiH  T.JIfi 
*<  and  Svaan  his  wife,  is  a  good  appointment  by  Jnna  lisle  wiidow,  deceased,  as  Ao  the 
'*  said  defendants :  and  it  being  a  gocd  appointment,  they  are  eicluded  from  any  for- 
'*  ther  part  of  the  trust-monies  in  question  in  this  cause  :  and  that  the  fv$f  of  the  kii 
**  trust-money  ought  to  go  according  to  the  ajipointment  <jf  the  Said  Anna  I^€^  wldar, 
«*  by  her  wiUt  dated  t/te  22d  day  (/January,  1775.**  Anil  his  Lordship  decreed 
ingly.    U.  L. 


BoOs,  3d  Jtdy,  B A II N A RD  OgahlSt  La  R6E. 


1781. 


[S.  C.  Ambler,  (No  Entry.) 

774.] 

The  Court  will  HPHE  plaintiffs  ia  this  cause,  were  Thomas  Collier  Barnard  and  Ui 
not  compel  a  -^  eldest  son ;  the  defendants  were  Large^  a  trastee  in  the  will  df 
trustee  for  pre-  Thomas  Barnard  and  J,  Wall,  remuinder-man  in  fee,  under  that  will; 
"^rei^^n*!"'  *^^  ^'^^  *^^*^^  ^'^^^  Francis  Barnard,  by  his  will,  devised  freehold,  sod 
Sen  t^jdn°ina  copyhold  estates  to  the  plaintiff,  Thomas  Collier  Bamjard^  for  9Q  yepi% 
recoveiy,  unless  if  ne  should  80  long  live,  with  remainder  to  the  defendant  Z^rge  sad 
to  contmue  the  his  heirs,  during  the  life  of  Thomas  Collier  Barnard^  in  ^rust  to  pie- 
estate  or  under  gerve  contingent  remainders,  with  remainder  to  the  first  and  other  sow 
jrory^^cu-  ^£  jhomas  Collier  Barnard  in  tail-male  j  with  remainder  to  J.  W^Om 
g^guicc^  M)        fee  ;  that  Thomas  Collier  Barnard  had  issup  Qoly  one  son,  t)ie  co-plaia- 

tiff,  who  was  tenant  in  tail  under  the  will,  and. had  attained  ^1  ;  that  the 
plaintiffs  were  desirous  of  suffering  a  recovery,  and  limiting  the  estate  ao 
as  to  preserve  the  contingent  remainders  to  the  second  and  other  sons^ 
Thomas  Collier  Barnard,  but  the  defendant  Large  iiavipg  .  refused  10* 
concur  in  making  a  tenant  to  the  precipe ,  a  recovery  could  oot  be  suf^^ 
fered ;  and  the  nill  therefore  prayed  that  the  trustee,  the  defendsnt 
Large^  might  be  decreed  to  join  in  malong  a  tenant  to  the  prac^  for 
the  purpose  of  suffering  a  recovery  ;  the  piaintlft  submitting  to  declaie 
the  uses  of  the  recovery  to  the  second  ana  other  sons  of  Tho^s^CtfiUr 
Barnqrd^  by  way  of  contingent  remainders,  as  limited  by  thi^  wili^  siicl 
to  ^  limitation^  oi  ai\  estate  to  trustees  foi:  the  purpose  of  supporting  ssd 
preserving  those  contingent  remainders. 
[  *5S5  ]  ^  []^J  H^  Hpnor,  .having  takejd  time  to  consider  the  csjsn^,  now  delivered 
h^  ppiniop ;  he  observed  that  tl^  objects  of  the  ]viU,  were  the  irtt 
taker^  X^omas  Collier  Barnard,,  his  first  and  other  sons,  jand  their  itfus 
male^  and  the  remainder-man  in  fee,  and  that  the  case  shpuI4  rfilj  ^hw 
the  will-  He  then  proceeded  to  the  following  efiect ;  J9j  the.  .9cd^  9( 
la^Y,  a  recovery,  cannot  be  suffered  by  the  tenant  &xc  99ijearsi^  aad  tiis 
tenant  in  tail,  without  the  concurrence  of  the  trustecfri:tb^.jbru4t0eiyiF 


(1)  Vide  per  LorA  ffardwicke  C.  in  E.  Portsmouth  v.  Ld..^^i^i£^^  ,1  V^49Sf 
Garth  v.  Cottony  ibid: 524.  546,  &c.  Syfnance  v.  Tattamt  1.  Atk-  6l5.  ^/IFooikiuMt  y.  B9k 
kinst  3  Atk.  99,  and  from  the  notes  of  Lord  Elihn  C.  19  Ves!  908.  Ve4  STsb-mA'  tbm 
Eidon  C.  in  atansJUtd  t.  Habcrgham,  10  Ves.  278.  uttiMhody  v^Wmiiem^  'IS?  Vi*.  M 
^  S»c.  Lord  JMon  C.  in  the  latter  eate,  pw  309>  «10«  ata*  ifbiernngi  that  iim^fBB? 
cipal  case  was  printed  from  a  note  of  Lord  Redeidale, .  {aa  abo^eeta^e^  P*'4^),^€^' 
*'  ^e  result  of  It  tends  much  to  efitabli&h  the.  principle  laid  dpvQ  by  JU^  ffiaifciir^ 
**  Sir  T.  SeweU,  in  bis  j\idg^ent,  keeps  up  ihe  distihctioii  betn^een  decreeing  trujittP  to 
<'  'join,-  and  dMlaring,  if  they  did,  that  the  Set  wobld  i>e  a  breadi  of  tfott ;  tUkS "» 
**  tiously  declares,  that  he  will  not  state  in  what  casesthe  act  will  or  will  not  be  held* 
*'  breadi  of  trust."  His  J^idskip  then  Uttet  a  fiaitkailar  caar^oS  lioai  l^MtfiNn 
before  9irJ.,J^y^n,  at thej({0//«,  .tfhJQhV'SSinoltbeSDre  isllpnnL..  AUo*aki^iM$¥y 

.  .  .  .  fltf  w 


IN    THE    COUH'V   OF   ChaNCERY.  0$^ 

t 

fuses  to  concur,  and  the  bill  is  brought  to  compel  him.  ■  ■       The  sole  APPENDIX, 
question^  therefore,  is,  whether  this  is  a  pase  in  which  the  Court  ought  — 

to  compel  the  trustee  to  concur;  for  this  purpose  it  is  necessary  to  1781  • 

consider  the . nature  of  the  trust:  All  the  persons  claiming  under  the 
will,  take  as  volunteers,  and  are  all  objects  of  the  testator's  bounty,  the 
last  remainder-man,  as  well  as  the  first  taker.  Trustees,  to  preprve 
contingent  remainders,  are  here  appointed  for  two  purposes :  first,  to 
presei:;yc  the  estate  against  the  father*s  power  to  destroy  it ;  and  second- 
ly* to  prevent  the  iniury  of  any  improper  influence  of  the  father  over 
the  son,  to  induce  him  to  join  in  destroying  the  entail  created,  in  cases 
where  he  ought  not  to  join ;  there  is,  therefore,  necessarily  a  discretion 
in  the  trustees,  a  discretion  which  if  they  use  improperly,  the  Court 
will  punish  them ;  and  if  they  refuse  to  exercise  their  discretionary 
power  upon  a  reasonable  occasion,  the  Court  will  compel  them  to  do  it. 
In  so  doing,  the  Court  takes  upon  itself  the  exercise  of  that  discretion, 
which  ought  to  be  exercised  by  the  trustees ;  but  the  Court  has  a  dis- 
cretion in  what  cases  it  will  do  this.  There  is  a  distinction  between 
punishing  trustees,  for  joining  in  the  destruction  of  contingent  remain- 
ders, and  compelling  them  to  join ;  the  Court  proceeds  according  to 
the  nature  of  the  discretion  given  to  the  trustees,  treating  it  as  an 
honorary  trust ;  it  will  be  proper  therefore  *  to  see  by  what  rules  the 
discretion  of  the  trustee  is  directed,  in  what  cases  he  has  been  consi- 
dered as  warranted  in  joining,  and  in  what  not.  The  rules  seem  suf- 
ficiently established,  the  trustee,  though  properly  appointed  only  to 
preserve  contingent  limitations,  is  in  ^ect  a  trustee^  for  all  vested  as 
weU  as  contingent  remainders^  and  has  been  so  considered ;  hut  with  re- 
spect to  vested  remainders,  if  they  have  been  to  remote  relations  upon 
settlements  where  the  persons  to  whom  they  were  limited  were  not  the 
Immediate  objects  of  the  parties,  or  where  they  stand  in  opposition  to 
the  first  tenant  in  tail,  desiring  a  reasonable  benefit  consistent  with  the 
intentions  of  the  creators  of  the  limitations,  their  pretensions  have  not 
been  much  considered :  Here  all  take  as  [*]  volunteers,  and  all  are  [*586  ] 
equally  to  be  considered.  The  first  case  which  has  occurred,  is  in  169S, 
3  Vem.  S03.  This  seems  to  have  been  a  case  of  necessity,  the  estate 
was  originally  an  equity  of  redemption  merely,  the  mortgage  could 
mily  be  paid  off  by  sale,  it  was  therefore  necessary  to  sell,  or  all  would 
be  lost.  The  next  case  is  Pit/e  v.  Gorges,  Prec.  m  Chan.  384.  1  Wm?* 
128.  2  Salk.  680.  in  which  the  joining  of  trustees  to  destroy  contingent 
remainders  was  considered  as  a  breach  of  trust.  The  next  is  the  case 
of  Tipping  V.  Pigot,  1  Eo.  C.  Abr.  385.  in  which  the  Court  reflised  to 
relieve  against  the  act  or  trustees,  in  favour  o^  a  person  who  was  not 
r,nthin  the  consideration  of  the  settlements.  In  the  case  of  Else  v. 
Osborne^  2  Vern.  754'.  1  fV,  387.  Michaelmas^  1717,  the  Court  ap- 
proved the  conduct  of  trustees,  joining  with  the  first  son  tenant  in  tail 
to  destroy  contingent  remainders.  And  in  the  case  of  Frevin  v, 
Charltony  Eq.  Ca.  Ab.  886.  the  trustees  were  directed  to  join,  but  this 
was  in  contemplation  of  a  marriage,  and  to  remedy  a  blunder  in  the 
ae^tlenient,  by  which  the  term  tor  securing  daughters*  portions  was 
limited,  subsequent  to  the  estates  tail  to  the  sons.  The  next  case  was 
tF^inningion  y.  Foley ,  1  W.  536.  in  which  the  Court,  for  the  purpose  of  a 
Dew  settlement,  and  in  contemplation  of  a  marriage,  decreed  the 
tnttteet  to  join;  but  in  Totonsend  v.  Lawtony  before  Lord  Kng,  m 
1726,  2  W.  379-.  Sel.  Ca.  i;i  Ch.  71.  (3  Wms.  279.)  the  Court  refijsed 
to  interf(^re.  (2)  The  last  c^e  which  has  been  mentioned,  is  WoodhotMC 
T.  Hoskins  (3),  S  Atkyns  22.  in  this  case,  Lord  Hardmckc  refused  to 

-    (9)  6eiLot4Je<(/<Hi'saiM«rvataansoii«liaCotte,  19Vm;<867.'^ 
(J)  Si#it««iiftKi6y  Lofd'jBWvne.  fit)msgo<Mlltfa  "'* 

compel 
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APPENPIX.  compiftl  the  trustee  to  joift;  not  thinking  it  a  case  Jn  which  the  trustee 

oughts  be  compelled ;' and  be  remarked  that  the Kase  of  Winnh^jtm 
▼Ji^pAy  was  to  make  a  marriage  settlement,  and  so  to  continue,  m 
eAct,  the  ases*of  the  old  settlement,  and  after  the  uses  of  the  nev 
atdttldniene  wece  Senred,  the  estate  was  limited  to  the  old  uses.*  Frasi 
this  view  of  ^e  cases  determined,  the  reason  of  them  seems  to  be^  that 
wheki  the  eldest  son  tenant  in  tail  is  of  age,  and  about  to  marry,  spd 
dius  continue  instead  of  destroying  the  purposes  of  th^  settlement ;  and 
in  some  cases,  where  there  had  been  particular  distress,  under  particular 
circumstances  which  ought  to  have  mduced  the  trustees  to  act,  th^ 
the  Court  has  interfered ;  but  where  no  such  circumstances  have  oc» 
dUrredf  the  Court  has  refused  to  interfere.  In  the  present  case,  I  tk 
called  upon  to  disturb  the  testator's  disposition :  and  for  what  reason? 
taerely  to  disturb  it.  No  other  object  is  ioffered,  why  then  disturb  tbe 
testatmr's  will  ?  let  the  law  take  place,  dismiss  the  bill  with  costs. 


Devisme  again^  Mello. 

Between  William  Devisme  and   James  Devisme,   Esqrs.  and 
.  >  Elizabeth  Devisme,  an  Infant,  by  her  next  Friend,     Plaintiffs. 

AvKOLD  Mello,  surviving  Executor  of  Stephen  Devisme,  de- 
ceased, Jacob  Blaquiere,  Andrew  Devisme,  arid  Elizabeth 
Devisme,  Executrix  of  William  Devisme,  deceased,  and  Ad- 
ministratrix of  Sophia  Devisme,  deceased,        -       Def&idants. 

(Reg.  lib.  1781.  A.  fol.  WQ 


STEPHEN  Devisme,  of  Canton  in  China,  m^de  his  will,  I2tli  Decern^ 

ber  1763,  and  appointed  his  brother  £n6w  Devisme  9ca6.  the  defendant 

Mello,  executors.    He  made  a  codicil,  20th  March  1770,  taking  notice 


6ifaJMy>  17SS. 

5000^  to  pur- 
duue  ilodL,  die 
intereflt  to  Jf . 
for  life;  then  to 

W,  for  life ;  it  his  decease  to  testator's  eodson  S.  and  at  his  death,  to  be  divided  among  kit  btUkm 
equally :  S,  %ras  dead  at  the  time  of  the  will  made,  a  son  of  IT.  born  after  testator's  death,  who  would  hate 
been  a  brother  of  ^.had  he  lired,  shall  take  a  share  in  the  SOOOL  (1)  The  testator  also,  hj  a  codic3,  gtvt 
40002.  to  L*  for  life,  and  in  case  he  had  ,no  children  to  revert  to  W.'&  children ;  a  dMigfater  of  IT.y  vh» 
was  alive  at  the  time  of  the  codicil  being  made,  but  died  beftire  W,,  was  held  to  have  a  vested  interol, 
transmiwible  to  her  xeprasentadve. 


(1)  See  Congreve  v.  Congreve,  antea,  530.  and  the  iiotaa,  and  CUmifv  ▼.  Aswt  pod* 
5SS.  1  Ball  &  Beatt.  459.  Upon  the  piindpai  case,  and  the  principle  of  it,  see  (lalrr 
aKa)  MkUletan  v.  Mestengtr,  5  Ves.  136. 140.  Godfrey  v.  Dans,  6  Vea.  43.  49,  Sec  Sr 
XT.  Grant,  M.  R,  sajrs,  ibid.  p.  49. :  "  It  is  clearly  establiabcd  by  JDemnne  ▼.  Uetf* 
**  and  many  other  cases,  that  where  the  testator  gives  any  legacy  or  bmefii  to  any  pi^ 
**'Mm,  not  upertona  detlgnaia,  but  under  a  qu&Scatloa  and  diwciiptlMU  at  aay  p^ 
H  ticii]artiliie,the-penoa  answering  tfaaf  diianpCioa  St  Ifatt  tiuB,  ktfas  psMitft»«W> 
**  and  if  there  are  any  persona  anwimiiig  the  deiciipcioii,  th^  me  not  to  ^wslt  tv  MSi 
*•  whether  any  other  persons  shall  come  m  sm*.*  bi^  it  is  to  ba  dividttl  am  nag  Am*. 
4*  capkable  of  taking  when  by  the  tenor  of  the  will  lit  intended  the  piqpctty  to  vcH  is 
"  poMcsaion.  llie  case  was  much  considered  by  Lord  TkttHom  t  aad  seeaa  to  haie 
•'  settled  the  law  upon  the  sulject.*' 

'So  also  Sir  Z.  A^nyim,  M«  JBL,  refenring' to  the  prfndpal  cwe,&c.' «i^'iiA'J^fH»«f 
Ayton,  1  'C'oxi  33S. :  *<  The  rule  of  constmction  applipibte  to -tba  piuwnt  diaa-ia viM 
•«<  ciidsetlled most conf^eniABtly for  the  pflrtieB,l». the ^^  lV» 

<*  11 1.  So  many  children  as  come  in.  eue  before  the  time  ^en  tbeftind  b  dJiTiflniH^'^ 
"  shall  be  comprehended,  and  no  more';  the  vestiitf'  is  ndl;  to  W  silB|iftdt!^  iSIf  ettfe^ 
'*  cbiidren  are  -born,  to  take  awisy  from  the  ^udot-mfttntter.^    •    ■•    -  ^  --     <  -  J  T- 

•    '  ;»-  '  ■'•   *;fsf 
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«f  his  wiii,  aad  that  he  had  tliereby  disposed  of  most  jptfrt  of  his  efkclM,   APPENDIX. 
«iid  that  he  had  since  increased  his  fortune,  and  by  tM  codiwl  betgcte         --*— * 
as  follows,  Tiz,  '<  I  give  and  bequeath  a  fmtker  sum  of  5000^aiediag^  td         178f* 
purchase  stock,  and  the  interest  to  be  paid  to  my  mother  Dimrumke     ^   "y^i^ 
Devkme ;   at  her  death  the  interest  to  be  paid  to  my  brother  WUUam       I^vuh^ 
Devisme  ;  and  at  his  decease,  to  my  god^en  Stephen  j  at  his  deoemsey.  if       jf^^ 
before  he  is  of  age^  to  be  divided  among  his  brethere  equaUp  .**'    And 
another  bequest  is  contained  in  the  codicil  as  follows,  *'  Tormy  brother 
Lenois  Devisme  4000/.  to  buy  stock,  M  enjoy  the  income  during  life, . 
and  in  case  he  does  not  marry  and  leave  children,  to  revert  to  my  brother 
William's  children  in  equal  parts :"  And  he  gave  the  residue  of  ms  whole 
estate,  real  and  personal,  to  his  brother  WiUiam  Devisme^  and  appointed 
him  sole  residuary  legatee  of  his  codicil.         ■   ■  Stephen  Devisme^  the- 
tesutor,  died  2  November  1770>  Lewis  Devisme  renounced  pro- 

bate of  tlie  will  and  codicil,  William  Devisme  and  Arnold  MeUo  proved* 
—  Stephen  Devisme^  the  god-son  of  the  testator,  die<l  an  infant  of  4  years 
of  age,  26th  February  1770,  in  the  life-time  of  his  father  William  De- 
visme^ and  of  the  testator,  and  before  the  date  of  the  codicil,  having  at 
the  time  of  his  death  two  brothers,  the  plaintiffs  WiUiam  and  James,  who 
were  his  only  brothers  at  the  time  the  testator  made  his  codicil,  and  at 

the  time  of  the  testator's  death. The  plaintiffs  [♦]    WiUiam^  and      [  •SSS  ] 

James f  and  Elizabeth,  and  Sophia  Devisme,  who  died  4tli  January  I774f 
were  the  only  children  of  WiUiam  Devisme^  testator's  brother,  living 
at  the  time  tiie  testator  made  his  codicil,  and  at  his  decease ;  Lewis 
Devisme,  brother  of  the  testator,  died  4th  September  1776,  unmarried 
and  without  issue ;  at  his  death,   WiUiam  haa  no  children  except  the 

plaintiflb. Marianne,  the  mother,  died  16th  February  1 779. 

JViliiam  Devisme,  the  father  of  the  plaintiffs,  died  16th  February  1781, 
leaving  the  plaintiffs  and  the  defendant  Andrew  Devisme,  who  was  bora 
21st  October  1778,  after  the  death  of  testator  Stephen  Devisme,  and 
after  the  death  of  Lewis  Devisme  ;  the  family  pedigree  therefore  stood 
thus:  — 

MARIAMltB  QirigMK 

dkd  16th  February,  I  1779. 


SnpRzic  ■   Lewis  Wiluam 

Testator  died  4th  Sfpiember,  died  IGth  JanMony^ 

dted2diV(ivrM60r,  1776.  1781. 

i77a ^ I 

i        I         I         i  i  t 

WiLUAM        jAMn         Eliiabktii         Sophia               Stkphim  Akd&kw 

PWrintiir       Pkdadfr         Plaintiff             died                God.4on  Def^dant 

4th  JbM.  1774.             died  born  21ftt  Ocf. 

26th  F<;^  1770.  177a. 

v.The  fapiily  had  set  apart  the  two  sums  of  5000/.  and  4000/.  and 
applied  them  in  the  purchase  (^  stock,  and  the  produce  of  the  first  being 
5J00/.  9  per  cent,  annuities,  stood  in  the  names  of  Mdlo  and  Blaquiere^ 
^d  the  secoAd  being  4400/.  3  per  cent,  annuities,  in  the  name  mMdlo 

dnly. 

'  The  bill  prayed,  that  the  rights  and  mterest  of  plaintiffs,  in  the  5500/. 
aad  4400/.  annuities,  purchased  with  the  5000/.  and  4000^.. might  be 
aaeertained,  that  the  shares  of  the  plaintifb  WiUiam  and  James^  who  had 
attained  21,  might  be  transferred  and  paid  to  them,  and  the  share  of  the 
plaintif  Elizabeth  secured  for  her  benefit.  .... 

At  the  hearing  of  tlie  cguAe,  it  was  cooU»dadL  for  the  plaintiffiiit  tbal 
tbey  alone  wire  antklod  to  die  whole  of  both  tmik%  lliRl  dmifWfp 

'^ouh  Ee  AffMiiic 


gg^  CAgKfi  Argued  anb  DETERBumeo 

APPENDIX.  Deoisme  hems  bom  after  the  death  ei  Siepkenitie  god-son,  iad'of  tilt 
'^, —  testator,  could  not  take  any  part  of  the  dOGOL  by  the  descripcion  ef  a 

'IT62.       .brother' of  Stephen;  and  that' being  bomr  after  the  death  of  jLenir 
^^^■ir.i'^      Devisme,  as  wdl  as  after  the  deadi  of  the  testator,  he. ooaldjtakedotldif 
pi^isaiE       in  the  4000/.    iThat  Sophioy  having  died  ir  the  life*time  of  XeswSy-eeiMk 
anainst         take  hbthmg  111  the  4O00/.  and  as  Stephen  the  god-son  died  in  thfli^e*} 
MzLLo.        ^^^  ^f  ^^^  ^-j  i^giji^^r ,  no  interest  in  that  sutei  passed  to  him  f  nflr^wlsube 
£  *539  J       shinre  Hirhxbh  he  would  have  been  entitled  to,  if  living,  to  be.coinidered'i 
as'lapsed,  afiid  falling  into  the  general  Vesidue.  <  >(     .:n^.i6-f:?\^' 

Ob=l)ehatf  of  th^  defendant,  Andrem  Devismif  it 'was  conlevded^that. 
he  was'e^titled'to  a  share  of  the  5000^.;  having  been  bom  beferetfaiRfwb 
wBB  distHbntable.    It  was  insisted,  that,  hithiiBlcase^  the  dinpodtioRief: 
the  50001,  in  case  of  the  death  of  i^^en  the  god«son,  thougiDiBwardsT 
to  the  brothers  h/Stephettf  -^i^wai  to  b^  consraered-as  a  dispositMl  jb* 
favour  of  soits  0'  H^miam  Dewnte^  the  brother  of  the  testator ;  andthsl^' 
in  that  character,  the  testator  meant  a  bounty  to  the  pkintifia  fFsitissi 
and  James  i   <Md  ^at,  therefore,  tliough  Andreto^  wbb  never,  wtiatAf 
speaking,  a  htoiher  6f  Step9ieny  he  mi^t  neverdieless  take  under  teti 
designation.    That  the  -wot&'bretherSy  as  welt  as  thewordaiAiMva  M> 
tonsy  was  general^  and  Would  eistend  to  M  brothers,  unlesa  it  appmait 
the  intent  of  the  teiftator  was  to  use  it  in  a  lianited  sense*    Thait  it  hiii: 
oeen  the  aiih  of  courts  of  justice  to  limit  such  genexvit  wiirds,  fbrjtfaesabii^ 
4>f  convenience ;  but  their  j^ide,  in  all  cases,  had  been  theitttentioBtaf- 
the  testator,  where  that  intetotion  was  consistent  with  ^  roles  rftiM& 
Where  a  &Sft  wis  immediatelt^  to  take  effect,  in  M  'iis^  ooaieciS^niBS^  allfae  ■ 
death  of  the  testator,  there  the  pertfons^wfao  aDswdiredaaat  gtnaialdar/ 
scription  at  the  ^me  of  the  testator'B  decease,  were  aione  to  aaMey-b»i) 
cause  that  must  be  the  intention  of  the  teistator^  botwhott-ii  g^ftmaMi^ 
immediate,  there  it  wall  not  so  evident  that  the  testator  ani«inrtOJCBttoiri> 
the  extended  meaning  of  general  words ;  and  they  might  hanc^tiwirotii^ 
•ration  at  a  time  subsequent  to  his  death,    if,  therefofe,  iJiaHhiia-gifi^ 
was  subject  to  circumstances  which  prevented  ail  inunediate  diatroolio^' 
as  a  prior  interest,  a  power  of  appointment,  or  a  contingency,  geneia] 
,  words  used  in  the  eift  might  have  theit  full  latitude  till  the  gift  actoai^ 
took  effect  by  division  of  the  Money,  provided  the  intention  of  the  te»* ' 
tator  did  not  appear  to  the  contrary ;  and  they  might  operate  to  de%<' 
the  division,  if  the  intention  of  the  testator  to  continue  this  extesiirt 
meaning  to  a  more  distant  period,  was  declared,  and  that  intentiov  wis 
consistent  with  the  rules  of  law.    In  support  of  the  first,  diat  the  waid  > 
brothers  of  Stephen  were  to  be  construed  as  describing- sons  at,  WiUiamii 
it  was  urged  that  the  words  were  used  merely  as  words  of  Tela«na>l»  • 
Stephen,  whose  name  was  the  ttitecedent ;  but  thatit  wB&^obaioiiSirifraBi.^ 
the  terms  of  the  bequest,  that  the  objects  of  the  testator's  bouiMiftr  A|Bi 
[  •540  3      whole  bequest  [•]  were  WilUam,  to  whom  the  pro^iefty  ilma  f^femAr 
life,  and  his  soils,  that  there  was  a  clear  intention  to  prepsr  Si^^hemi  as  • 
the  fi;od-son  of  the  testator,  to  the  other  sonsx)^  fViUUm^  but,  in^oise' 
Stephen  could  not  take,  there  was  no  intention  of  furtibentpifliclneaeejor" 
any  son  of  WilNam .-  That,  from  the  sta\e  of  Wm^M  fiMiily,i'th»  tc**'' 
tato^r  must  have  had  in  contemplation  t^  probability  ef  ^h» birtk«f  >odiCBl) 
sdtii ;  kod  that  consequently  Stephim  niight  have  other  bvothnra^iteidBii. 
those  in'beine,  and  that  it  could  not  have  bjeen  his  ikttention  d^Tthao 
death  of  SPephen,  sooner  oi"  later,  if  he  could  hot  ^e  UieiMaidb,  ^iieaU^ 
have  any  operation  on  tjie  extent  of  the  pron^on  iaUKfadfiiiiaD  d^uoiT 
B^otwiUiam.    To  shew  the  gtx)uijid  ftM}  the  i^sS  of  tfa»iai|ulMi^ 
sevettd  eases -were  cited.  •  ■    !    ■   •      "   :^  :  rv-).' -^.-it  rr;  dir»ow 

la  support  of  aie  QMen^on  thatgenMd  wDtrds^  inatbeq«ei^JweM(i» ' 
bc^'OdnstMi^dvas  ttsed  iu  t^ellr*tiiosr'ext«ided  sonSe,»'«ileMiilheiiMailior> 
of fhe'fmsfdr  '^jteared  t w ihe  t«ontrary,  or  'Ae ortilarta^iRVtJiad  ite^ 
«^<«5*^^fe'  neeeavty 


iir  vmCovKt  OF  Cha^ceey,  j(40 

ntCBrnkyci  prerentuig  k  BuspemnoA  of  rights  obliged  ibe  court  to  deckle  APPENDIX^ 

Sj^ainst  the  testator**  kitetitkio,  the  cases  of  Barikt  v.  tgnehy  at  ithe         

Jibtfc;  ^  May  11 51,  (stated  tmlf,  |i»  530  note),  and  Coa^etw  v,  Coiir         17St. 

mor;  (snle  p.  5S0,)  Rob^tU  r.  Htgmnn,  {ante,  p.  531.  n.)  Baldwin  f*^     ^   ■^—'^ 

Xsrcrer,  ^aince  reported  by  Mr.  Cowpevy)  after-bom  children  wer«  lei  i^       Devismi 

to.itakei^  were  cited  from  manuscript  notea.    fVom  the  printed  books        i^!^ 

st^erai'  cases  were  also  mentioned,  to  shew  that  general  word^  mig^t  ' 

hsTe;then-full  operation  delayed  until  the  tiiiie  when  the  fund  was  to  b^e 

distributed.    Thus  in  Harding  v.  Glyn.  1  Atk.  469.  where  the  jtoatatpr* 

gaiv«  his  personal  estate  to  his  wife>  desiring  her,  at  her  death,  to  jdis- 

p«Me  of  the  save  among  his  neareist  tektionii  and  she  made  no  app^iot*  •  * 

nent ;  it  was  detlsrmined  that  the  property  vested  in  such  relatioxis  of 

thbttestatoif  as  were  his  next  of  kin  at  the  death  of  iisMifef  when  tlve 

diitrflMiSion.was  to  take  plaee*    So  m  Lord  Teynkamv.  Webbr  2  Yes€^». 

19&  the  character  of  younger  soa  was- necessary) to  continue  till  the. 

tkoe  of  payment.    Upon  the  same  principle  the  case  of  the  Duke  of 

MariboTtmm  r.  Lord  Crodolphin,  2  Vesejr,  61.  was  determined,  where 

Lord  Sunderland  gave  SO^QOQ^.  to  Us  wife  Jbr  her  life^  aad  e^r  her 

dimtk  to  be  distributed  among  «uc&  of  his  children^  and  in  such  propor* 

tk>na  as J^e  should,  by  ^te&  or  will,  appoint.    She,  by  utiUf  appointed, 

wtiA  two  of  the  appointees  died  m  h^r  Ufe-time.    It  was  determined  that  \ 

appointment  to  tiiem  could  not  take  effect.    In  the  dase  of  Coleman  y» 

«i|ymoiir,iVes^,209atwai8  determined,  [*]  that  a  younger  chiidy  become      £  *541  .] 

a&cjder  after  the  deathof  the  testator,  should  take,  upon  a  gift  ta 

yomiger  ektldren ;  but  there  the  gifl  was  immediate ;  and  Lord  Hard* 

tMole  observed^  that  the  construction  might  have  beea  different  if  the 

money  had  been  given  to  the  mother  for  her  life.    And  in  Hordey  v. 

Gkalonetf  2  Vesey,  8S«  the  gift  lieing  immediately  to  be  paid  to  the 

diildren  at  21,  the  ^faster  of  the  Rolls  held  a  child  bom  after  the  death 

of  >tke  teatator,  sboiikl  not  take ;  but  in  Graves  v.  J9oy&,  1  Atk.  509. 

wivre  a  life*-interest  in  the  property  was  first  given,  it  was  determined 

that  children  bom  after  the  death  of  the  testator,,  during  the  continuance 

of  the  life  interest,  should  take  under  general  words.    In  Madiison  v. 

Andrewy  1  Vesey,  57.  where  the  testator  gave  300^  to  the  children  of 

hiB  sister  Sarah^  to  be  equally  divided,  share  and  share  alike,  at  their 

ages  of  2\i  or  marriage,  and  failing  the  share  of  any,  to  the  survivor ; 

and  fialing  her,  shares  of  all  to  another  sister,  Graces  Sarah  having  only 

one  child  at  the  time  of  the  will,  and  the  testator  having  ^iven  it  to 

ckiUrenfmth  benefit  of  survivorsfajp,  and  given  it  over  to*  another  family « . 

npon  an  event  which  he  must  have  intended  to  be  the  failuro  of  all  tho 

children  of  Sarah,  Lord  Hardxokhe  thought  this  bequest,  though  imme-' 

dimte,  must  be  constraed  to  be  for  the  bnenefit  of  all  the  children  Sarah 

EEn^t  Jiave.  «  -    . 

Onliehalfof  the  defendant  Elizabeth  Deviinm^  as  administratrix  of 
lier  dangfater  Sophia,  it  was  contendied,  that  Sopkia  took  a  traosqussible 
interest  in  the  400QL  under  the  words  "^  to  revert  to  my  brothejir  iPi/- 
=<  iMim's  children  in  equal  parts*!'  Sophia  being  living  at  the  .death  of 
Kho  teatttor,  died  before  Lemi^JDevime^  tho  tenant  for  liie ;:  fop;  thpugl^ 
the  'be<|iieilt  iras  eabjeet  to-  a  codHingency,  that  eootiiftgeacy)  4^1  QOir 
vSottiksk  capacity  of  SojMa  to  take  at  the  death  of  tbe^tesMtpr»(j/'  Uio.^ 
:oBtingeiicy  had  then  happened;  and  therefor^  acoordinff  t^\Kir^y.^^ 
mUafir,  Gwea/apry.lUb.  11.7*  and  seyecal  other  caa^  heain|«];eiBt»r 
ii0u|fh  ooatii^fqat,  was  tr«Bwmiffjihle.to:her/fepp0BoataliyB,  :.. 

iMd  Chasuellor  was.  of  opinioas  tli^t.he.waft  olfUged  to  «ly^  the 
rords  in  the  bequest  of  5000/.  to  brothers  of  StejjHeihi  V9^^  Bpt4;^6ned, 
:o  those  wbo  mere  his  brothers  at  :the  time  of ;  jnaking  tb£i  5;odi<jil  i  that 
iie  testator  must  have  had  in  coatemplaUon  «the^.ia#«u  xiM^iaa  4nto 
>eiag;  that  the  intention  of  the.  testator  appeared,  to  be  to.  ouie  aa 

£  e  2  aggregate 


541, 


Cm$8  A^v^];i>avi>  DsTsaifiVBo 


APPENDIX,  aggregate  description  of  a  part  of  the  familv  of  William^  bv  the  itame 

^'    of  brothers  of  Stephen^  as  if  he  [*]  had  used  the  words  male  children 

of  William^  that  he  made  use  of  the  word  brothers  merely  by  relation 
tp  the  antecedent,  the  name  of -&7^0n. used  in  the  ftirmer  pait  of  the 
bequest,  and  that  he  could  not  othcn^ise  have  described  theaoDSof 
WiUiam  but  by  a  circumlocution ;  he  therefore  declared  that  AndretCf 
h^'ng.born  ben)re  the  time  of  distribution  of  the  fund>  wbi^  entilleA  m  i 
snare  of  the  5000/.  He  was  also  of  opinion,  that  the  representative  of 
Sophia  was  entitled  to  a  share  of  the  4000/.  f  (2)  ^ 


1782. 

Devikme. 

MZLLO. 

[  *542  ] 


I8.C. 


1  Cgx. 


.,  i  Note,  Y,poU,532,  Gi'mort  v.,ftiMni.^^^ii4  Viner  r*  Fronds,  tpctfl.  p.659'.  '    •  i 

In  the  case  of  Shififelon  v.  Singleton  (5),  Giibert  «nd  otheccr  fl4th  'FtbrvmUft  17 W. 
Elizabeth  Pilmer,  by  viill  1 1th  June  1757,  |mv«  Ije^  rei^  ¥?^^M  ^  tnuteca foK  5pOTfW 
li^xni  tmirt^'  fM*  raising  900r.  Tat  better  sedinng  her  debb  and  other  purpc^cs  ;  vrfOi  re- 
fluundfir  t«  uameesfbr  1000  yean,  in  trust,  to  tepay*(he  ^OtH,  and  raise  annnMtt;  Mit 
^uliQect  la  tka  tcrma,  she  gara  the  ertata  to  ail  and  evinf  iht  c^Hdamd  cliCtf^  of  ^ 
brother  Thomas  Githai,  and  the  beUs  of  tba  body  abd  bodint  of  such  chil4  or  diWiali;* 
tenants  in  common,  if  more  than  one,  in  equal  proponions;  and  in  casfroflailvaif 
issue  of  the  bodies  of  sudi  child  or  children,  whose  iitue  a}iould  ,ao  fidl,  to  evtfjf  ^^ 
•haining  dhild  or  ehUdren  of  tlie  said  Thomas  Gitberi,  and  to  the  heirs  of  thf  hodjf.ttd 
bodies  6f  all  and  everj  such  child  and  chUdren  if  more  thait  one,  tb  take  as  l^nm^ 
commoo  s  and  if  thert  thtndd  be  afaiban  of  (t$me  if  off  mch  d(n7drfift;  of  if  there  dMi 
be  but  QDc  such  cLildt  then  to  such  remataing  or  onKcbild ;  in  delault  of  such  iaiu^  1^ 
her  brollier  the  said  Thomas  Gilbert  for  life,  vitb  remahfidefis  oyer;   And  she dhcdtd i» 
temainder  of  her  persons!  estate  to  be  placed  at  interest,  and.  subject  jLo  annuitits,  stA 
ahe  gave  it,  to  all  and  every  the  child  and  chiTdrcn  of  her  brother  Thomat.G^^  ^ 
should  lire  to  attain  SI»  sueh  children,  ff  more  than  one,  to  take  equally ;   if 'only ^ 
then  such  only  child:   and  if  tharc-  should  ht  no  audi  ehiUfreri.  or  tionn»l»  dwW 
attain  21,  then  she  desired  her  peraonal  estate  and  tha  residue  of  idM  tents  aad*|itslli  d 
her  real  estate  to  be  distributed  amongst  her  next  of  kin*    T^^staot  Gilhtit  ha^  ^f^ 
ehildrvn,  Richard  and  JEK&abethy  hord  before  the  death  of  the  teatatria  ; .  ^nd  thm-cU^ 
dren,  Susannah,  Thomoi  and  Fdwatd,  bom  aAer  the  death.  —  ifhe  bill  y^mn  hmij^^S 
the  idaintiff,  tluf  daughter  of  S^tsannah  who  died  before  91,  dahnhag  the  bendh^of  W 
iBQther'ji  supposed  sbara  of  the  real  estate  of  the  testatrix,  as  clainiing  ibeahareaa  Wtf 
the  body  of  her  mother. 

Xrord  Chancellor  was  of  opinion,  that  there  was  no  point  of  time  in  thaa  caaa  to  akkk 
the  words,  all  and  nnry  (he  child  and  children  of  Thomas  Gilbert  coiild  be  confined,  .tf- 
cept  the  death  of  the  testatrix,  and  therefore  determined  that  the  plaintiflTs  mother  Ai- 
sannak,  who  was  bom  aAer  the  death  of  the  testatrix,  could  have  no  share. 

Jyton  T.  jitfimt  (4),  KoUsi  14tb  February  1787,  George  Lee,  by  will  dat«rl  lOlb  Oi^ 
327.,  irhich  is  a  ^  i^q^,  bequeathed  to  his  wife  Mary  Lee,  the  residue  of  hiareal  and  peraonal  mumfir 
much  belter  /^^^  ^^^  after  her  death,  he  gave  the  same  to  the  children  of  Mr.  Mm  .Aytvn  toA  fcis 

wife  Jane^  to  be  equally  divided  amongst  them  the  said  Jane  ulyton'i  children,  and  act 
any  children  of  any  other  marriage,  by  either  party.  —  The  testator  died  15th  December 
1762,  without  issue. »-  Mary  Lee,  his  widow,  died  1 1th  jfjfrH  1763.  —  At  the  death  of 
the  testator  and  his  widow,  John  Ayton^  Susannah  Jyton,  and  Mary  Ayttm,  (ainee  dead) 
were  the  only  children  of  John  and  Jane  jiyfnn  then  born  ;  but  they  badi  afterwaids 
three  other  (;hlldren,  Hannah,  Jane^  and  EUvibetky  all  born  after  tlie  death  of  Mary  In 
the  wiffe. 

Hhi  Honor  (8ir  Lloyd  JTenyon)  declared,  that  the  interest  in  the  reudue  of  the  tes»- 
tor's  personal  estate  vested  absolutely  in  the  three  children  of  Jolin  and  Jane  j4yton,  «!>• 
came  into  rtsf  during  the  hfe  of  Mary  Lee,  and  that  those  bom  aftcs^  w«re  not  eotitlidi* 
ashare. 
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(9)  *^  His  Lordship  dodi  dedaire,  that  Awhen*  Dmtmr,  who  was  Tiom  Mbrt  tkv 
**  death  of  WilOam  Dewme  mentwned  ia  the  codicil  to  the  said  testator**!  wSQ,  at  v^ 
*<  tinw  disttibutien  was  to  be  made  of  the  sum  of  SOCfOl.  mentldned  In  tbe  said  codWl 
*'  bocaoDoO  entitled  to  a  proportioiiate  share'  thereof  with  the  other  ddldren  of  the  wi 
**-  W.Dewtme,     And  hit  Lordship  dotb  aHo  deelat^,'  tiiat  the  defetrdsnt  JgXttoMA  >- 

vifiMC,  aa.  odministnttz  of  j^jf)Aibi7mMN«>deeeaMd,  became  entitled  on  the  deaths 

Leicat  Demsme  So  a  proportionate  share  of  Ao  sum  of  4000t.  alao  invntioacd  in  ^ 
**  said  codidl,**  &c    R.L. 

(5)  Six  If.  Grant,  M.  11.,  referring  to  this  case,  and  Ayton  t.  Ayton,  ntpru,  says  *» 
point  was  not  so  clear  before  the  pruicipal  case.      Vide  in  Godfrey  v.  i>oou^  6  Vca  H 

5a 

(4)  See  the  preceding  note. 
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;*3  The  Hon.  HENav  Neville,  Johs  RoBrssos,  and  HEsnt  ,  ^^_' 

■■  Shellby,  Esqra -         Plaintiff*;      [,•513] 

{oHS  WitKiNBoN,  _  .  .  .  Defendant'. 

(Reg.  Lib.  1782,  B.fol.«.b.)  [i9thD«a.».4«- 

1  TBS.] 

T^HE  pUintifEi  Sled  thair  bill,  and  the  fbltowing  case  appeared  on  the  Injuociiom 
*  'defendant's  aiiswer.  griiitud  to  re- 

;Th«  in  June,  1777,  the  plaintilT,  N.^ilU,  who  was  the  Bon  and  heir-  rtraJndrferd.nt 
jpfiareat  of  Lord  AhergaufnUt.  becanja  scquainted  with  the  defendant,  /dCTiwndfrom 
ir$o  was  an  atlnmey,  and  they  had  several  traiuBctions  together,  tlie  aneoftheplun- 
piWiiptd  object  of  which  wu  the  raising  money  to  supply  Mr.  Neville  k  tirTi,  he  haTing 

ttSOeHities.         '  represented  to 

"'In.  Jane,  1T81,  Mr.  Nfvillf  having  paid  his  addresses  to  marry  the  the  "g^nff 
a^ygker  of  the  plaintiff  Roiintan,  the  defendant  was  requested  by  Mr.  li^^"'.^"  ^ 
^epdltt,  to  make  up  a  state  of  hU  affiuri  to  lay  before  Mr:  Robinson,  treaty  of  ma-- 
vhtch  the  dBfendant  did,  to  the  amount  of  26,OOW.,  including  demands  risso  with  hit 
rf  the  defendant  on  Mr.  Neville,  to  a  considerable  amount ;  and  meet-  diughier,)  th»t 
Idjwwere  had  to  settle  this  state  of  debts  between  Neville  and  the  '''^^^^^ 
'd^ii^aat,  and  SutcAer,  another  person  employed  by  NeviUe,  and  who  j"],,in-  mj 
£j^. a,  considerable  demiiul  on  Neville  ;  and,  in  the  cnurse  of  their  con- 
vecuiiona,  it  appeared  that  the  demands  of  Batcher  were  stated  b  do w 
^•CR"  re^   amount,   and   that  there  were  debts  not  included   in   the 
Ittfiount;  but  ,YrDi%  represented  to  the  defendant  and  Z'ufc^r,  that  he 
^i  aiMU  red  if  opinion,  that  his  debts,  in  tha  whole,  did  not  exceed 
ij'£(,00(l£.,.  and  that  he  was  very  sure,  if  Robinion  knew  that  his  debts 

were  so  enormous,  he  would  hesitate  in  consenting  to  tlie  marriage; 
Iritfiough  he  was  sure,  after  the  marriage  had  taken  place,   that  he 

Wotild  pay  the  full  amount  of  Neville's  debts  i  that  he  had  obtained 
Khe  consent  of  the  lady  and  her  friends,  and  of  his  friends;  that  he 

i^uld  be  unhappy  and  ruined  unless  (he  marriage  took  effect ;  and 
-:t)i«t  he  saw  no  other  mode  of  effecting  it,  bnt  by  persuading  the 
^defendant  to  fbreeo  making  a  claim  of  his  whole  debt,  due  to  him  from  .  i 

^tfiejilidntift'  Neviae,  and  by  persuading  Butcher  to  for  ego.  claiming  a  part 
^if  Sis  demand.  The  defendant  was  prevailed  upon  by  the  intreaties  of 
■JUsviUe,  to.  conceal  his  debt  from  Mr,  Roiiaton,  and  to  omit  the  same  in 

th«  amount  of  the  debts  of  Neville,  to  be  made  out  and  delivered  to 

Mr.  Rohinnn  (2) ;  having  received  from  Neville  assurances  that  the  debt 

due  to  the  defendant  should  be  paid  or  considerably  t"]  reduced  out  of      [  "5*4  3 
"t^e  income  which  his  father  hard  A&ergavenut  and  Mr.  JZo^tuon  hsd 
,^Teed  to  aUov  him;  nnd  that  Relwtson  haa  agreed'  xor  give  NeiUie 

50,000/.  with  his  daughter,  and  to  make  his  annual  income  5000/.  ayt-ttr. 

-,  (J)  This  derision  h»s  alHsyi  hsw  »ppn«*L  Se«  liiJEmfSforfwJiMrt.  J  V»iJ461. 
'.^(Otiy-H-M.  I  Cox,  STS.  -Oufl'Dav  DiUme.  l«Ve».  185,-  ■  Ste  <tiakJleJma»t^Sid- 
.'jqian,  1  Vprn.J'lH.  nboii:  cittd.  in  whic:i  ca*e-il  •ppMrefnnll.I,.  tbo«glt"baC.M  Vfr- 
jforieil.  tliUacredibir  wisco-(iUiiina'wiiJiltwi>dr0iaatnWnBaf  C.  A    t  A*  twAMidW. 

rer.'  »ee  1  Cojt.  37o.      S**  »lxJ  Tkumjaon  v^ifintuinb  1  Cbi,  ia4^:34.'>.'n<tattW.-Ki|8o, 

'■'■/•'.-.  ■':■■.  T  ■.,....■-.■,  1  v.,  ;,„.  oiuJ  mora  fiiUya.A*.«i&'*».«p«to«l.»t»i|i». 
■fj'    < '  :  I'l'      ,  ,.,,         -uii'--  mairiage,  covenaitleAth)«th<*ttiMJiaincIed 

,,'iVV  free  fjoai  Incuaib^ona;.  but  iiu4^  ItWM*  efttfce  •nw  At}  at    -'"--■■'  —■'--"-  — 
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APPENDIX.  An  account  was  delivered  by  the  defendant,  to  NevHU^  of  money  re* 

'   ceived  and  paid  by  the  defendant,  in  some  annuity  transactions  whidi 

1782.        was  examined  by  Mr.  Atkinsony  as  a  friend  of  Mr,  Bobwon,  but  not 

>-   V      ^      finally  settled ;  and  particularly  the  defendant  told  AtJIrinsan,  that  be 

NxviLLK       had  a  considerable  demand  on  Neville ^  for  business  done  in  Ms  pro- 

againu        fession,  and  for  money  expended  in  his  business ;  he  was  then  s»ed 

Wnuvtoy.     i^^  Atkinson^  if  he  had  any  other  demands  on  Neville^  and  said  he  hid 

not,  in  pursuance  of  his  promise  to  Neville  to  conceal  his  demand  from 

Robinson. 

On  the  4th  of  October ^  1781,  Mr.  Neville  was  married  to  Idin 
Robinson  ;  and  the  fact  was,  (though  the  answer  denied  dm  knowledp 
of  it,)  that,  by  indenture  29  September^  1781,  prerious  to  the  marris^ 
it  was  declared,  that  a  sum  of  18,000/.  paid  into  the  hands  of  a  banker, 
in  the  name  of  the  plaintiffii  Robinson  and  Shelley,  and  mentioned  in  the 
settlement  on  the  marriage  of  Mr.  Neville  and  Miss  RoUnson,  shoqld  be 
applied  to  redeem  the  annuities,  and  pay  the  debts  gi^Bi^ted  and  con- 
tracted by  Mr.  Neville  previous  to  his  marriage,  and  that,  if  there  sKopld 
be  a  surplus,  it  should  be  paid  to  trustees  in  the  settlement.  After  te 
marriage,  the  18,000^.  was  applied  in  discharging  demands  on  Mr. 
Nevilley  together  with  a  further  sum  advanced  by  Mr.  Atkinson  for.tlist 
purpose,  and  the  defendant  was  employed  to  pay  several  of  those  dp- 
mands  consisting  of  tradesmen's  bills  [and  otherwise  to  the  amount 
altogether  of  417/.  Os,  Sd.^  which  was  repaid  by  Mr.  Atkinson^  and  the 
defendant  on  this  occasion  refusing  to  give  a  receipt  in  full  of  all  de- 
mands, was  asked  by  Atkinson,  if  he  had  any  other  demands,  and  be 
said  he  had  not ;  [except  for  business  done  by  him  in  his  profesiioo 
of  attorney  or  solicitor,  and  for  which  he  declared  the  plaintiff  imgbt 
pay  him  what  ho  pleased  when  he  was  able.-^  R.  L.]} 

After  these  transactions,  the  defendant  claimed  of  NevSfe  a  ddyt  to 
the  amount  of  4758/.  ISs*  6d.  exclusive  of  interest,  and  abo  exclmife 
of  his  demand  for  his  fees  and  disbursements  in  business ;  and  it  ap- 
peared that  he  had  a  bond  from  Neville  for  1 000?.  iu  part  security  rar 
his  demands ;  part  of  this  demand  was  for  money  advanced  subsequent 
to  the  marriagei  The  bill  prayed  a  general  account  offering  to  pij 
what,  if  any  thing,  should  appear  justly  due,  that  the  bond  migbt  be 
[  *545}  delivered  up,  and  an  [*]  injunction ;  and  it  appeared  to  found  a  dsiin 
to  this  relief,  on  suggestions  that  the  demand  of  tne  defendant  was  not  in 
its  origin  just,  rather  than  upon  the  ground  of  fraud,  in  the  conceahnent, 
by  the  defendant,  of  his  demand  on  the  plaintiff  Neville. 

Upon  the  answer,  a  motion  was    made  by  Mr.  AUomey  General, 
.   (Kenyon,)  [Mr.  Mansfield,  Mr.  Madocks,  and  THIt,  LhytQ  for  an  injunc- 
tion, and  he  founded  his  motion  on  the  ground  of  fraud ;  he  prinapsllj 
relied  on  a  case  of  Turion  and  Benson,  \  P.  Wms.  496. ;  and  Redman  t. 
Redman,  1  Vem.  348.  (3) 

Mr.  Scott  (on  the  otlier  side)  contended,  that  this  case  differing  fnm 
any  former  case,  he  considered,  and  it  was  admitted,  that  the  defendant's 
demands  in  the  way  of  business,  and  for  money  advanced  since  the  mtf- 
riage,  were  indisnutable ;  and  that  the  only  doubt  wa?,  as  to  the  debt 
due  to  the  defendant  before  the  marriage,  which  it  was  all^^d  bad  b^ca 
fraudulently  concealed  from  Mr.  Robinson,  to  induce  him  to  consent  t0 
the  marriage.  With  respect  to  this  demand,  he  endeavoured  to  distin- 
guish the  case  of  the  defendant  from  any  case  apparently  similar  which 
had  been  before  the  Coiu't ;  insisting,  that  these  cases  had  either  beeo 
where  the  consideration  of  the  origmal  contract  was  bad,  as  marrias^ 
brokage  bonds ;  or  they  had  been  where  a  parent  had  bargained  for  w 
diild,  upon  an  article  in  which  he  had  been  deceived  ;  but,  in  thi«  cs^« 

(3)  Sec  also  1  Cox,  375. 

the 
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tl^.origini^  comtract  was  goodj  hb  the  fairness  of  tl^e  defendant's  demapd  APPENDIX. 

.yr^  not  disputed,  and  it  did  not  appear  that  Mr.  ttdbinson  liad  been    '      

.itec^ived  in  an  afticl^  upon  which  he  had  bargained  in  behalf  of  1:^ 
.4augbter,  as  it  did  not  appear  that  Mr.  Robinson  had  made  thi&^'ai^aai^t 
pf  toei  .d^ts  ofiVi^viitf^  a  positive  condition  in  the  treaty  forthetnahfiag^. 
,  In  order  to  found  Uie  injury,  it  ought  to  appear  flrom  tKe''a)i- 
twer.(4)  " 

'\  \»X,  That  in  point  of  fact,  Mr.  Robinson  did  mskt  it  a  term  Ai^  H^ 
agreement,  that  Mr.  Neville  a  debts  amounted  ohly  to  18,00(5?.  i  "  . 
tSd.  That  the  defendant  knew  that  he  so  did.  '- 

.t^*]  3d*  That  knowing  this,  the  defendant  had  coiiveyied  to  Robthson 
a'misrepreseotation,  under  the  influence  of  which  Raibinsoh  had  actttaliy 
|igree4.(4) 

...IfOrd  CkanceUqr  had  at  first  considefablc.  doubts;  but,  after  Idbltiiig 
lOto.  the  cases  with  considerable  attention,  he  delivered  his  opinion  ta 
the  following  effect : 

He  <^served,  that  Mr.  ScoU  had  attempted  to  dlstin^ish  thid  case 
flfoai  any  of  the  former  cases  apparently  similar,  upon  this  ground,  th^ 
lo  aU  tliose  cases  the  parent  had  stated  an  article  in  which  he  had  been 
deceived,  and  had  bargained  upon  that  article;  here  the  defendant 
confessed  a  confederacy  to  cheat  Robinson  \    that   NeviUe  \.o\ A 'hxm^ 
that  he  had  represented  his  debts  to  Robinson  as  not  exceeding  18,000/., 
aiid  that  he  was  sure  that,  if  Robinson  knew  the  amount  of  his  debts,  he 
w/Ould  hesitate  consenting  to  the  marriage;  but  non  constat  that  Robin- 
sw  had  ever  insisted  that  18,000/.  should  be  the  extent  of  the  debts  of 
Nepille.    His  Lordship  said,  he   could  not  make  the  distinction;  he 
would  not  lay  it  down  as  a  rule,  that  fVaud,  in  cases  of  this  naturo,  must 
he  upon  an  article  expressly  contracted  for.    If  any  man,  upon  a  treaty 
for  any  contract,  will  make  a  false  representation  f,  by  means  of  which 
be  puts  the  person  bargaining  under  a  mistake  upon  the  terms  of  bar- 
gain^ it  is  a  fraud ;    it  misleads  the  parties  contracting  on  the  subject 
of  tlie  contract.    It  has  been  said,   here  is  no   evidence  of  actual 
fhiud  on  Robinson,  but  only  an  admission  of  a  combination  to  defraud 
him.      A  court  of  justice  would  make  itself  ridiculous   if  it   per- 
mitted   such  a  distinction :  —  misrepresentation  of  circumstances    is 
admitted,  and  diere  is  positively  a  deception.      His  Lordship  then 
adverted  to  the  case  of  Guh  v.  Lindo,  1  Vern.  4<75.,   and  observed, 
that  there,  upon  a  treaty  for  a  marriage,  the  woman  not  having  so 
great  a  portion  as  the  man  insisted  upon,  prevailed  upon  her  brother 
to  let  her  have  160/.  to  make  up  her  portion,  and  save  him  a  bond  for 
repayment  of  it :  —  the  marriage  was  had ;  and  the  husband,  who  knew 
nothing  of  the  bond,  died  without  issue  :  —  the  wife  survived,  and  after 
heir  death,  ^nd  the  death  of  the  brother,  the  defendant,  his  executor, 
put  the  bond  in  suit  a^^ainst  the  plaindfF,  her  executor :  the  bond  was 
there  set  aside  in  her  mvour ;  a  bond  given  by  herself,  and  sued  against 
herself,  that  is,   against  her  representative.    A  quere  is  {mt  by  the 
C*l  repofter,  if  the  condition  ot  the  bond  had  been,  that  inf  case  the 
woman  suirvived  her  husband,  that  she  should  pay  it,  whether  she  could 
have  been  relieved;  His  Lordship  i!houg1it  this  would  have  made  no 
difference:  The  principle,  he  observed,  on  which  ail  those  cases  had  • 
been  decided^  was,  that  faith  in  such  contracts  was  so  essential  to  the 
htltppiness  both  of  the    parents  and  children,    that    whoever  treats 
fraudulently  on  such  an  occasion,  shall  not  only  not  gain,  but  even 

f  See  Pearson  v.  Margpn,  post*  vol  2.  p.  368. 
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(4)  11u9  part  is  a  marginal  note  in  Lord  Redesdale**  original  MSS.,  from  wlKnoe 
Itfr.  Brown  look  the  report.  — •  Xxnrd  S.'8  notes. 
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losd^bjr^iffe  Hrttofc 3dMiepw<inBpwpike?>caiM?dnl)iJMefcn it 4i»d\beeat ife' 

tcd^fiedr^.tiraiiuj^  ^icdminal  ect^-^m  pmoB  wha  mam!lpatiiU^iamimif 

SKOa        QOttid  otoHie'relieifed;  iD'a^cburt  df  }ii6tioe>;'nBndr^artioiiku4^rtiie  cdl0  of 

SBiHfiMi^ /r.7jBanMl,  i  Salfei  22^«ml  Skkmdr»4;ilI>rvhidi(.i«M;aai«i:tiiii 

Qfittiddbit^stmsituaumpsit^:  hy  s  peraon*who>  had.  pakiyvii^eBCjmfliii^ 

upilriiM6'pol>tixK%iagttiiiititlie  perBoni!vli4  bad.  reemediit*)  j3Iii%Dbe 

<teQ]T^i;4[eibaiiiji.ijiitkebook$^iand*i8  died;!  bat  bawlibceitidhepvlid 

firD»:>ifi'  pcna^jof;prioeiplejtlEid.^a{&plKtttion ;  mad  to  ifaawliiis,  :]ie«]MM 

tMOodr^tiM'  isase  df  Astisy  m  R^Msi  Straogef  SlBi^i^wtaAh-miUkrm 

BOti^fibigliiMta  pawDUrwrnr  for.  taking,  mcnse  thak  kgaL-iintanwfc^  aad 

Wi^JTKj/tfg^iti^fi^. before  Lterd  Mamfield,  iS'Btterowi  ftOMdjandt^Fi^ 

iritnM  7«v£iiMAtfni  d^     tLmfmond\,  tB9.  which  waa«a.  action  ^f^ififeMa* 

imAitttaminp^lSoc  7£>b  ^ren. bj j  the.  plaiai^,  ntho  iifras  oomiiitot^d/do  tv» 

jfl(dio^nk»ld'  filt). oUpping^ 'i^ci'1)6't^erc^^  JN^eimiAp  adliciWr,^lo 

p^qMre/Usidisobar^ei  and'iW^tfa^  d6feAdaDt^\)aiii6  r-Mot  being  pro^ 

tottfd^he.broaghtbia  action  for'the  vhoieTOf*  andy  ufMuoi  the  tsudt  tht 

^jealioniras  whether  ihooey  given-  l*a  nas  to  betfficpcnded  inaaill 

f.^^c*  1      ^Vw^; mi^t  biB  recomed  bj  the  giver»  -who  wafi^|ittr/«fim#'^'fftmfiiir  and 

it^appearit)^' thai  the  ^nnnej  had  been  idispoBed* tf  <  in  rabta^  a^Terdict 

W9B(giyea  tartbe.  f)laiiktlff?  and  Sir  S.  SkonBf^  citbd  arcaie;wbere  tfiNibe 

JWBftsgiyen  to  a>  C)i8tom*)ipua^  offidcr^  fbf  exempting  gonda^^fimBi  p»- 

ment  of  custom,  which  bein^  discovered^  and  the  •  good^  feMcd»!ilw 

party  recovered  his  money  m  indebitatus  assumpsit.    This,  however, 

jijppears  to  be  l^ainat  the  assertion  of  Lord*  !fsfo/ff>  at-  the  dotn-  of:  tike 

hti^e  of  Tantkiksr:  Barn^t,  Skhiner,  M^.f  *  His  tordsWpiy  foundiiy 

^Itn^^ori  the  case  he  had  ni^nttoned,  dedlar^d  liSs  6|piiQfiQii^'tjtiiit^ 

all  cases  where  money  was  paid  for  an  unlawfulpurpose,  tne  party, 

though  particeps  criminis,  might  recover  at  law ;  and  that  the  reaaoo 

was,  that  if  courjU  of  justice  .mean  , to.  prevent  the  perpetration  of 

crimes,  it  must  Be  not  by  allowing  a  man  who  has  got  possession  to  re* 

*T[^^^  JI    5wKin'^^  possession,  but  by  puttingthe  parties  bacfcltflie^f^]  sialte'JlifwWdi 

-       *'   .they  werp  before.     And  he  considered  the  rule  as  riov  cle^r  ;.*"^  P^  * 

pitied  a. i^jJ^e  of  Bromley  v.  Smith,  before  Lord  Man^lcf,  iiSQ^yfiere 

a  bribe  was   *  •      -^       *»    •     ^  •   *        **      .     *_. 

<5Wtiffcate' 
jahntefioi-e, 

'Vbrtiey  Gfeheral  (-^ewyon)  (5)  where,  in  order  to  procure  a  marriage,  s 

brother 


Oct. 
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f  The  following  cas€9  were  also  ^itcdjf^),  Xey  v.J^rmdsfiawy  $  Vcmu  102, ,  JLtunbt  ▼. 
Hannah,'  ^Vetn.  499.  JFIaJl  v.  Potter.  Shower's  Parlt.  Cases,  76. .,  Jjqnx  ▼.  Ixmc,  5  P. 
Wms.  391.  Blanchel  v.  Fosttr,  2  Ves.  *264.  Webber  v.  Farmer,  2  Brown's  Pit.  Cases,  88- 
Morrison  v.  ArbtUhnot,  II.  h,  1728,  which  was  as  follows  :  On  a  treaty  of  nuuriage  be- 
tween Lord  ytrbulhnot,  then  a  minor,  and  tlic  daughter  of  ^orriion,  it  was  agreed  tfait 
Morrison  should  pay  50,000  marks  as  a  portion  for  his  daughter,  and  a  settlement  «« 
agreed  to  be  made  by  Lofd  .^r6vMno/  and  his  friends  in  consideration  of  that  fortune. 
'Diie  night  before  the  execution  of  the  articles,  Morrison  prevailed  on  Lord  jfiimtkMol 
pritately  to  s%n  a  writing,  purporting  that  the  real  agrecipeii|;  was  for  ^000 
<>%la^^  ^nly, '4hd  thkt  Jfomiim  hnd  agreed  to  the  contnlct  fbt  50,p00,  upoft  the  ei- 
^fre#ii'Krantki|[  fif  this  private  obligation,  by  which  hord  Arhuthnot'  boutTd  tttniself  to 
tel^BM'MorriSm  f^m  10,000  mi^Ba  part  of  the  50,000.  When  Lord  AHfuiknoi  ctmt 
of  age,    he  fiMiglht   his  ttetidh  to  have   this   obligation   r^uccd   on  tko  groow^ 

1.  l^at  it  was  granted' by  him  whilst  a  minor,  vrithout  the  |;onsent  of  his  guardius. 

2.  ipaat  it  was  canirQ  Jldem  tabularum  nupiiaiiumy  to  elicit  such^  a  writing  plandcs- 

I        i    .^     i 


«i  t^^C^'MontepoA^$ib&.aaiDey  1  BUck.  Rep.  363.^ 

^J$^  ^^  cas«.nbBr«'*eferred  to,  were  taken '"bi^dliidiiaiisly  ^((vi&'JLord  Redn^'* 

ituimi'^*  Some  of  them  were  cited,  and  some  wdrrilbt.      Moirtsim  ▼.  Lord  jMmikmU 

<fei»pia«icular,  was  not  cited."— I^orrf  Redesdale's  MSS.  notes.     Morrieon  ▼.  haedAr- 

hahnot  is  reported  8  Bro.  P.  C.  247.  octavo  edition. 
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1782. 


NSTILLS 

tigmnst 
WuxtxuooK* 


bnMhep?df i^e .'  infeiii«dk  Jiiakand.  ctpTOientoe^  iikit  fan  irai Indebted  to  A^PEN DIX. 
tka^  intended  iia^awid^  6b  aopEotn^rdup  iaoooont^  tnd  gave  a  note  for 
l7SQLtd«be  xflietenrtorthe  parents  ^of  the  wif^,£tO!  iiidcfoe  thenf  to  enter 
inid ihe:cotttracit;':and.  the  iirother  gavak  bcuut  of  IndetnBity'rno  part 
of^  tbe  mfpaef^wka  BtsttM.  oit  the  jnanpage,  and  the^note^WiK  their  in- 
diicetn^t  to'the^nwriagei  There  were  afterwanb  mluiy>di6pute8  be- 
i«i#reii]jdie!:;b90tlwrb,.add  ftt.lengthiheyiirefbrv^  their- dispute  to  ar- 
bitnitiaHl:.Thevfarbitrii6QV8  tluuighticthautfaet^iipte ^afl  >given  upon  no 
O0nsiderafioa;<aad-  dUalloondd  i^intheik  accoaol:  The-Cduft  reversed 
the=  a^n/KtA;  on.  that  smgle  ground*-  because  where  one  brother  had  given 
to  ^^  i«itherv'fhe^aot)e:-fbr,17dOL  Uk  enable'  him' to  make  a'-6ontract  of 
TnMnage»>he  could  not  rei^oke  it;  -itamomil^  to  atcontractto  perform 
wluitihd'had  >done*  :i  His  Lordsfaijp  Fast  upbn*  these  grounds,  clear  that 
Mu'Mevitte  himself  var  esilitiea  to; i^^iefi /he  had  doubted  before,  on 
lahat  hlwi'beeH  ^id'by^  Ix)rd  Motfolfj^fiW,  that^heiatber  of  a  child,  in 
•deh4iie^9eV^  badau  hiteftfet  to  «ee  that  the  property- of  the  husband 
ikiaeusuch'ii&it'Jiad.beed  represented  to  be,  but  he  now  thought  clearly 
With  hiai«.  iieiras^  of  opinion  that  {^]  en  injunction  sheuid  be  awarded 
lx»  ^restrain  the  idefendaht  frqm  procdedkig  to  veoover  any  debt  due  be- 
ibre  thet  maFriagexif  Mr.  N0Dia6  (cfxcept  his  bBl  for  business*  which  the 
parties  stgre^  to  settle) ;  and  be  oeolared  his  opinion  that  the  defendant 
oMildnot  ever  recover  that  debt  against  Mr*  iVetii/i£f. 
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siaelyv  cofomtr/  ta  a  solenm^contraet  eatered  into  ia  the  pceMmst  of  his  friends.  The 
J[f9ftU  of  ^^Hs^ ,  su«t^ae4  ^^  reaion  of  jrednctiQiu  and  held  the  obligation  null. 
Agafpst.th^^cree,  Morrison,  appealed  to  thft  Hquac  of  I^ord^,  where  the  decree  waa 
affiHnecT,  wilh  ^«  costs. 


<#'. 


.r 


[•]  TowNSHEND  against  Towkshend, 


'   -  1 

•  Ea  ANci^i  .To  wKsuatiPf 

Sf arV  ToWrfiHEND  Widow. 


...        -        -        .        -     Plaintiff. 

_^^_    _  __       — Draper  and  Mary  his  Wife,  and 

*!VfAKGAR^t Towns  — --i^Plumb  and  Mary  his  Wife,  Richard 

'  Hantcock,  Adminislratoi'  of  Susannah  his  late  Wife. —  Thomas 
''  .  Next,  persdbal  representative  of  Randolph  Stevens,  (Assignee) 

Defendants. 

'     "  1st  William  To WNSMKKD. 


178S. 
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[S.  C  I  Cos» 

28.  (1)] 

Mmf  [83d  and] 
26th,  1783. 

I/ords  Coinmia^ 
sionen  Aak- 
hunt  and  Uq^ 
iham. 


Mxa.T  NoitoaovK, 
IbiWife. 


2d  Wi|.LU^  TowysusNB. 


Susannah  Capell. 


Mary 

ToWNSJfElfBi 

,  /Widow,     • 
JJefffidant, 


3d.  WiLLUx^ 

ToWN8HKNI>i 


MAiiY,now 
Wife  of  . 
—  Plumb, 
Defendant 


FaANcu 
Towkbuxnh* 
'    Plaintiff's 
Fathar. 


John  and 

SUBAVy 

ob.  JS.P. 


.  N    w '  I  ■■  I* 


TwoSont,        Makt,         Maboarkt  . 

ob.  S.  P.         Wife  of  Townshsnd, 

Defendant  Defendant. 

DRArxa. 


t    4* 


Bwiciff 
Faaifcu. 


Susanxah, 

lata  Wife  of 

Defendant 

Ham^ocs. 


(I)  Sec  Note  2.  in  the  following  page. 


:Jfgi  CaI^xs  Arckjsoi  and  DfiTKiBuirsD 

APFJENDIX.  [•]  {Reg.  Ub.  1789.  B.  toU  358.  b.)(S) 

1788.  TFHS  first  WiUkm  TMmhend,  being  fleuwd  4b  fee  of  the  lapdsk 
Nmotv^^  **-  questioni  upon  the  narriage  of  the  seeoad  WiUiam  TovMhend  (hii 
{[  ^551  H  soi>)  wkh  Ma;iAa  N&rgrove  his  first  wife,  bv  indeofcore  dated  27th4^iisr, 
A  mipKe  1701,  between  the  Ise  WiUiam  Twmthend  and  the  Sd  ^tJ/aam  iT«9ir 
term  bttDi;^  ^ijji^ii^^  Conveyed  the  land  to  NehemiaA  Nargrw>&9md  another  tniatee;.  to 
v!f^^^^  bold  the  lan^  to  them  and  their  heira  to  the  use  of  the  lat  WiUiam 
inent  after  Totontheiidt  his  executors,  administrators,  and  assigns,  for  and  diving 

marriage  with  the  term  of  300  years,  subject  to  the  furoviso  thminafter  confined, 
m  Mcond  wife,  with  remainder  to  the  use  of  2d  WHUam  Tiftmihend  for  lifc^  cemainder 
butredted  tobe  ^  the  usC'of  the  hoirs  of  the  body  of  tlie  said  Martha  Norgr^ve  by  aiid 
!^dl!^i^^  Sd  WiUiam  TowBshemi,  remainder  to  tho  use  of  the  heirs  and  assign 
tothemam'age;  ^  *^^ ^^  WiUiam  TfMnsk€nd,  for  ever,  with aproviso that  if  tfat  tttf 
under  the  uses'  2d  WUliam  Townshetidy  or  the  heks  of  the  body  of  MaHka  by  the  ssii 
of  which  the  2d  WiUiam  Townshend  should  pay  to  said  1st  WiUidm^  Toomshcmif  or 
^%^-  his  assigns,  Uie  sum  of  50^  yearly,  doriag  his  life,  BxtdSOOL  to  the  eas- 

aftm^u^^n.  ^^^^^^^">  administrators^  or  assigns  of  said  1st  WiUiam  Tcmiukemit  ikBk 
TeTedbythe  '  the  Said  term  of  500  years  to  be  void, 

aetdorandhis  Hrst  WiUiam  Tomnskend  died,  and  by  Us  will  gave  the  5002.  to  his 
wife,  (by  fine  daughter :  And  the  said  Sd  WiUiam  Taumshend  havmg  paid  off  the  sr- 
and  setUem^t)  j^^gg^  q(  ^Iie  Said  annuity,  and  the  said  sum  of  500^  to  the  execuuix, 
^nd^of  tbe^  the  executrix  by  indenture  of  29th  January^  1708,  assigned  the  tenn 
chUdien  by  the  <^  ^^  jTears  to  Ann  Askworih  in  trust*  for  said  2d  WiUiam  Tawmktmi^ 
first  marriage,    his  executors.  administrators,  and  assigns.  .         # 

who,  and  their  Second  WiUiam  Toumshend  (afler  death  of  his  first  wife  Martka  Ihr- 
"P"*"**t|^«^  grove)  married  Susannah  Capdl,  a  daughter  of  Antt  Ashworiht  so4 
rnwiiMion  TO  ^  indenture  made  after  marriage,  bearing  date  31  st  t/aitMar^»  1708^ 
years,  plaintilF^s  between  2d  William  Totvnshend  and  the  said  Ann  Ashvorik  of  the  first 
bill  ditmisaed,  part,  and  WiUiam  Rtmland  and  Nathaniel  Rwne  of  the  second  psrti 
as  the  Court  will  whcreby,  in  consideration  of  marriage,  and  of  a  eompetent  martisge 
giesw^  that  iportion  paid  by  said  Ann  Askw>rth  to  said  2d  WiUiam  Toumshmd,  and 
waskno^^  lo  pursuance  of  an  agreement  made  ^fore  such  marriggej  aud  for 
be  Toluntary,  settling  the  residue  of  said  term  of  500  years  for  the  uses  thereinafiff 
or  else,  that  the  mentioned,  the  said  2d  WiUiam  Toumshend  and  Ann  Ashworth  (by  his 
children  by  the  direction)  assigned  to  said  WiUiam  Rotdand  and  Nathaniel  Rouey  the 
second  wife  had  residue  of  the  said  term  of  600  years,  in  trust  for  said  3d  WiUiem 
forAdr  daims    ^<wuii*Acwrf  for  life,  remainder  for  Susannah  his  wife  for  life,  remainder 

in  [*]  trust  for  such  child  or  children  of  them,  as  the  said  2d  WUliam 
The  rule  that  a  Totvnshend  should  by  will  appoint,  and,  in  default  of  appointment,  iar  the 
SSS  "Ae'sta-  ^^^  ^^  ^^  ®*^^  ^^  WUliam  Totvnshend  on  the  body  of  his  said  wife,  and 
tute  of  limita.  ^  he'iTs  of  his  body  ;  remainder  to  2d,  3d,  and  other  sous  ;  remainder 
tions,  applies  over.  The  2d  WiUiam  Townshend  had  issue  by  Susannah  Cfjodl, 
only,  between  Francis  (plaintiff's  father)  who  died  in  the  life-time  of  said  2d  WiUiam 
trustee  and         Totonshmd,  and  left  plaintiff  his  only  son. 

n^Sl^i^'  ,  The  said  2d  WUliam  Townshend  had  issue  by  Martha  Nargrwe  his 
tnistby impli.  ^^^  wife,  3d  WiUiam  Toumshend,  who  married  Mary  the  defendant, 
eation  as  af-       and  by  indenture  of  lease  and  release  dated  26th  and  27th  of  Natemher, 

fected  by  an 

equity.  (J)  ^^^  *i\^^  ^n^^  i^  rq>orted  in  the  same  words  by  Mr.  Cox :  so  that  most  probably  Mr. 

r  *552  1        Brown  copied  it  from  Mr.  Cox*s  notes,  as  he  had  copied  the  preceding  casca  in  the  Ap- 
^  ^       pendix  from  those  of  Lord  Redesdale. 

(S)  ^a  Llewellyn  "v.Mackworth  (above  dted),  Bam.  Ch.  445.  and  ISVjn.  Ab  125. 
AncrA  ▼.  Qay,  pott.  5  voL  p.  39.  note.  AmUer,  645.  S  fik^o.  &  Lefiroy,  631,  69&  Hm- 
mood  V.  QgUinder,  6  Vci»  199.  and  8  Ves.  106.  H^tendtn  t.  Ijffti  Annaiey^  2  Sdio.A 
Lcftoy,  607.  629,  63a  ez\,  632,  6Z3.  &c  ChUnumddtu  t.  Lord  Oinion,^  2  McriTik 
358,  559.  Hawkins  v.  Lwccmbe,  before  Sir  J.  Leach,  Victf  Cb.,  15th  Mt^,  1819,  &<* 
£i  vide  Beamcs  on  Fleas  in  £^ty,  166,  167.  and  the  notes,  and  I  BslL  &  Baatt.  157. 


IN  THfi  Court  of  Chamoery.  jjJ52 

17S9,  between  2d  WiUkm  Townshmd  and  Suionnah  his  then  wife,  of  APPEIOTDIX 
the  first  part ;  3d  WiUiam  Townshend  of  the  second  part ;  and  Green-  •— — 

bank  $t  trustee  of  the  third  part ;  and  by  a  fine  with  proclanuitions  Idvfed         If  8S. 
br  ^   fVilliam    Totvnshend  and  Susannah  his  wife,  and  Sd  IVillihm      v^.^,^^ 
Townshend;  the  said  2d  WiUiavn  Townshend  and  Susannah  -his  wife,  in     Totm^MD 
considei^ation  of  400/.  to  the  said  2d  WUliam  Toxvnshend,  paid  bv  the        ^vwuf 
said  3d  WiUiam  Townshendy  conveyed  the  said  lands  to  Greenbanii  his     Towi»«ii»iu 
heirs  and  assigns,  to  the  use  of  the  said  Sd  William  Townshend,  his 
heirs  and  assigns  for  ever,  with  covenants  in  the  release  by  2d  WiUiam 
Townshendf  that  the  said  premises  were  and  should  be  free  from  in- 
cumbrances by  him ;  and  by  deed-poll,  dated  the  23d  of  NovenAer^ 
17S9f  and  indorsed  upon  the  said  mdentore  of  the  31st  of  January ^ 
1708,  reciting  in  part  the  said  indenture  of  lease  and  release  and  fine, 
and  that  the  uses  of  the  said  indenture  of  the  31st  January^  1708,  were 
thereby  defeated,  and  that  Nathaniel  Rotoe  was  dead ;  die  said  WiUiam 
Rowland^  by  the  direction  of  the  said  2d  WiUiam  Tovonshendy  and  Sd 
WiUiam  Townshend,  os^gned  to  Randolph  Steoens^  the  said  premises  for 
the  residue  of  the  said  term  of  500  years,  in  trust  to  protect  the  uses 
limited  of  the  said  premises  by  the  said  indentures  of  lease  and  release 

The  3d  WUliam  Townshend  died  in  1755,  having,  by  his  will  dated 
in  1751,  devised  the  said  premises  to  the  said  defendant  Mari^  Town^ 
shendy  his  wife  for  live,  without '  any  remainder  over*  He  left  Mary 
Draper  and  Margaret  Townshend^  his  daughters  and  co-heirs,  and  tlie 
mother  and  two  daughters  afterwards  joined  in  suffering  a  recovery  of 
the  premises,  and  had  settled  them  to  the  use  of  the  mother  for  life, 
with  remainder  as  to  one  [*]  moiety  to  one  daughter,  and  the  ether  [  *553  3 
moiety  to  the  other  daughter ;  and  the  mother  had  been  in  possession 
ever  since. 

The  plaintiff  went  abroad  immediately  on  his  coming  of  age,  and  did 
not  return  till  the  year  1775  ;  he  claimed  by  his  bill,  to  be  entitled  to 
the  benefit  of  the  term,  under  the  indenture  of  1708,  and  prayed  that 
all  deeds  might  be  delivered  unto  him,  and  that  Randolph  Sievens  might 
aasi^  the  residue  of  the  term  to  him,  and  that  he  might  be  let  into  pos- 
session, and  for  an  account  of  rents  and  profits. 

It  was  contended  by  Mr.  Mansfield,  tor  the  plaintiff,  that  the  whole 
interest  in  the  term  vested,  under  the  indenture  x>f  1708,  in  plaintifTs 
fiither  as  tenant  in  tail  of  personal  property ;  and  that  the  indentures  of 
1739  were  therefore  void.  Two  objections  were  made  to  the  plaintiff's 
claim.  First,  that  the  indenture  of  1708  was  made  after  marriage,  and 
-was  therefore  voluntary.  2dly,  That  the  plaintiff  was  barred  by  lengtli 
of  time.  As  to  the  first  objection,  the  indenture  of  1708  recites  that  it 
was  m  pursuance  of  articles  entered  into  before  marriage.  At  thts 
length  of  time,  the  Court  will  not  presume  it  otherwise.  As  to  the  se- 
cond objection,  the  whole  transaction  was  a  fraud ;  and  therefore  the 
statute  of  limitations  is  out  of  the  question.  The  trustees  conveyed  the 
term,  by  the  deed-poll  of  1739,  as  a  satisfied  term.  It  is  impossible  to 
contend  that  the  parties  did  not  know  it  to  be  unsatisfied.  Plaintiff^s 
father  was  an  infant,  and  therefore  could  not  be  satisfied  as  to  his  in- 
terest. A  trust  is  not  within  the  statute  of  limitations ;  but  the  trustees 
under  the  indentures  of  1739;  having  notice,  ought  to  be  considered  as 
trustees  for  the  plaintiff. 

Mr.  Kenton  (for  the  defendants.)  —  It  is  rather  a  difficult  pre- 
sumption that  the  second  wife  joined  in  disinheriting  her  own  issue  in 
favour  of  the  children  of  the  first.  The  term  was,  in  its  creation^  in 
effect,  a  mortgage,  and  the  question  is  whether  the  mortgage  is  still  a 
subsisting  charge.  —  The  indenture  of  ]  708  was  voluntary,  being  after 
marriage :  the  recital  is  not  even  that  the  articles  were  in  writiog ;  but 
if  they  were  so,  it  is  no  evidence  to  affect  my  client. 

Then, 
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Then,  as  to  the  statute  of  limitations:  In  1749  the  title  accrued,  to 
a  person  capable  of  making  his  claim :  he  does  make  it  [*]  in  1779. 
The  Court  will  always  presume  a  mortgage  satisfied  at  that  distance  of 
time.  It  would  be  clear,  in  a  court  of  lawy  and  when  once  the  statute 
of  limitations  begins  to  run,  no  disability  of  the  party  shdl  aiop  it.  It 
it  th^  common  practice,  that  if  the  mortgagee  sets  into  possession,  and 
contimues  in  it  20  years,  the  mortgagor  is  banred  of  his  redemption  ;  not 
because  the  ^statute  has  said  so,  but  because  it  iff  a  conv^nieal;  and 
wholesome  policy.  So  in  this  case,  either  ground  of  its  being  a;  vo- 
luntary settlem&H^  or  the  length  of  time  isi  sufficient. 

Mr.  HoUkt^pn  the  .same  side.) — The  rule  thatt  a  trust  is  not 
lrithin:«the  statute  of  limitations  does  not  hold  in  this  diase*  lliat  rule 
ia  only  between  tibe  trustee  and  his  cestui  ^te^  trust.  Uevodlyn  t;  Mack- 
wrthf  Barrm^f  445. 

:»•  iib^Mansfidd  (in  reply.) -p^  As  to  the  objection  of  its  being  avo- 
Id^tary  setdement^  recitais  in  old  deeds  are  always  evidence,  ^  the 
artidcs  are  usually  destroyed' on  the  execution  of  th<^  setdement;  hot 
tf.  tbe  agreement  was  by  r  parol,  it  is  good  to  make  a' settlement.  It 
cannot^  indeed,  be  enfoncied  against  an  unwilling  party  •^but»  if  it  be 
ado^ktedy  it  ia.a  good  consideration  for  the  aettlement.  As  to  the 
afafaie  of  liiodtiations^  both  in  the  light:  of  a  fmud  and  k  trust;  it  does 
jiQt>aifiBct  tbtd^caae. 

Lord  Commissioner  ^MAt/r^.  -^  The  £iEst  point  is  that^tto  d^fenteito 

are  purchasers  for  a  valuable  consideration,  and  the  settlement  of  1706 

is  voluntary.    If  this  had  been  all,  we  should  hare  thought  with  the 

^'phkitttiir;  but  as  to^  the  case  of  the  defendants,  they,  claim  upder  the 

^vJ^A  of  1739,  and  have  been  ui  possessiion  ever  since..;  It. i&juudf  by 

the  plaintiff,  that  the  defendants  took  the  term  as  a  trust,  with  notice; 

but  It  is  unnatural  to  infer  a  fraud  in  this  case,  for  the  mother  must  be 

presumed  to  defeat  the  provision  for  her  own  children.     In  this  view, 

one  would  rather  infer  that  the  parties  knew,  that  the  settlement  was 

voluntary,  or  that  some  compensation,  was  made  to  the  children  of  the 

second  marriage.     Then  as  to  trusts  being  an  exception  to  the  statute 

of  limitations  :  The  rule  holds  only  as  between  trustees  and  cestui  que 

trusts.     It  is  true,  that  a  trustee  cannot  set  it  up  against  his  cesiui  que 

otruitr  but  diis  is  me^ly  the  case  of  a  trustee  by  itbplication,' and  as 

^iIKh  affected  by  an  equity;  but  that  equity  must  be  pursued  within 

some  reasonable  time.     Both  |^*  j  courts  of  law  and  eqmty  preserve  an 

:  tui^c^y  to  the  statute  of  limitationdi 

-'>  The  case  of  moit^agor  and  mortgagiee,  ts  a  stronger  case  dian  this: 
Af^4  v^  PickereUi  S  Atk.225. :  and  fterefore  so  doubtful  an  equity  a* 
ilm,  most  certainly  be  within  the  rule.    We  therefore  xlisraiss  me  mH 
-lra|(  without  costs. 


Mali,  July  17, 
1789. 


•I  1 '   '■  * 


.-.    .*■■     'i 


Holmes  against  Holmcs^  ';^ 
'  {Beg.  tib.  I7a^  A.:fol.!m)i     ■ 

Father.  i>y  'mn,'^tjdiM]k^  tl^e  father,  V^o  wa^  ^  W.#^^  Ijy'fcf  iili'i^^     Nf- 
frv^iir^r  vember,  int'ttiixnouf^t  other  bequests j  gave  his  son  JitXM. ;  and 


V 


500^  hctaer- 
wards  takes  him 


waras laaa mm  -^    •....■        ^  ._;•-    

iDtopartnenhip^i^^'OllaatoekJMkiii^OQQiL  tftu%iidl«>ia*i^'lto^«h6:l^!lKy.i(17  •    ^ '        •    ^ 

(I)  Vide  Jeacodt  ▼.  Falkener,  296.  and  note  (4).  Grave  ▼.  £•  of  sSUibu^  "onte^  4S5> 
4^.     And  1  Roper  cki  Legadea,  59.  tt  iequent, 

sooof. 


:iQt.  -trnKi  CeuBii^  oF^CbrAAiccsWrD 


u& 


200Q/,^oAtvuflt  toile  invested  for]  fonrnnidanied  ^ugbters;^!^^^^ 
shareB  0^500/^  eaoh]  r  then  ga? e  ^ui  eon  the  utenslb  okT  hiS' tM|d« 
(which  wetre  of  triflin^^  vfdue).  jtnd  gave  the  residae  of  hit  nei^ooiEl 
estate  to  his  wife  for  li^;  «nd^  aftenher  death,  he  gave  furtii«r  legacies 
to  his  daughtexs:  to  some  500/.i  and  to  others  1000^.;  and*  if  any  eutw 
plus,  to  be  divided  amongst  all-  his  children  who  should  be  then  liirftig^ 
(there  being  then  sevai  in  ail).  In  1779,  he  took  hia  son:  into |)airtnez» 
^tp  with,  aim,  land,  b^  the*  deed-  of  partnership,  the  stock:  was > to  bd 
SOOO/.,  to  biB  brought  in  equally^  and  they  were  Co  be  equfiUy'entittihl 
to  the  profits.  The  fatlner  brought  in  the  whole  capital,  and  it  wai 
itfiderstoodi  by  the  whole  family,  that  he  meant  to  give  the^nUhe^fialf 
of  the  0tock.  The  ditldren  wiio  were  of  age^  by  their  answer^  ieidmitted 
this  I  and  there  was  parol  evidence  of  declarations  of  the  -testfatorv  St 
different  times,  that  he  meant  to  bring  his  son  into  partnerships  atulto 
give  him  half  the  stocky  and  even  tlie  whole;  ana  that  he^toldF^'one 
witnete,  that  he  had  brought  his  son  in,  and  had  given  him  ISQOL  The 
questioa  made  in  the  cause-  was,  whether  tliis-  advancement  was  4i 
satisfaction  of  the  legacy  of  500/.,  and  it  was  held  not  to  be  a^satisfaic^ 
tion,  not  being  ejusdim  gmieris(l);  and  that  it  must  haye'faeen^  the 
testator's  intention  that  the  plaintiff  should  have  botli;  Lord  <]niw- 
iniasioner  //o^/mm  relied  on  an  argument  for  the- plaintiii^  tliat  if'tte 
legacy  had  been  a  moiety  of  the  stock,  and  afterwards  SOOl.  hwA'bctn 
giveU)  it  could 'not  have  been  a  satisfaction.  (S)' 


199BI 


•'*HoLM18. 


'.^i 


(1)  S92  note  (X)  in  the  preoediiig  page^ 

(2)  *'  •"  


^  ,  Their  Loordsbips  do  dedtre  that  tbo  [plaintiff  *s  interest  in  tlie  pareqenlu|4^ 
*'  not  to  he  cotwdered  as  an  adfmjHiun  of  the  legacy  of  5001,  gireo  to  l^im  by  the  will  .^ 
*«  thesaSd  tesUtor.'*     K.  L. 


I  / 


.1 


[*]  Ex  parte  Becher. 
(R^.  Lib.  1782.  A.  fol.639.) 


J  --(.I 


.'.  \/ 


[♦556] 

Lincohi.*$  Inn 
HaU,  October 
29,  1783. 

npHlS  was  the  petition  of  CharloUe  Becker,  of  the  age  of  17  years^  Xo  Petition  that  ■ 
-^    have  a  guardian  of  her  person  assigned  by  the  Court:  bttt  it  was  guardian  may* 
not  a  petition  under  the  statute.  n.  ^     /*Jwfto^ 

It  appeared,  that  the  father  had  died  in  the  Ea$t  Jn^s^Xi^fiVieoIti  onaauit,or^ 
that  her  n;ioth^r  was  alive,  and  resided  there;  that  no  guardian  had  protect  an  inta- 
ever  heen    appointed;   that  she  had  no   estate,    either   real  oc^per-  rest)  must  be 
sonal;  and  that  a  very  c^dvantageou^  offer  of  ma,rriage  had  been  innde  pursuant  to  th* 
to  her,  to  consent  to  which  was  the  object  of  praying  for  ^hesappciiQlt-  *••*"**•  (^) 
ment  of  a  guardian.     She  lived  with  her  uncle,  by  the  mother's  side, 
[Mr.  Thomas  Pattle,']  (who  was  also  the  father's  executor).     But  the 
Court  said,  that  this,  not   being  a  petition  according  to  the  statute, 
[26  Geo.  2.  c.  33.],  and  not  for  the  purpose  of  ^parrying  on  any  suit,  or 
protecting  any  inter^ ;  there  wks  ho  object  which  the  Court  could 
take  notice  of,  to  entitle. the  petitio|ier  to  what  sl^c  prayed. 

They  therefore  disMr^ed  the  present  petkioil;  but  directed  a  new 


petition  to  be  presented  pursuant  to  the  statute,  wjiicb  being  done,  at  u-      ^      4    -^ 
the  Hstcj^  6f  m  C8irft,  atf  ofdS-; #a^ ftad8^acc6rdWg]^l2)f^^  ™tl  '   "!  ■' ,' !  ;  1 


(0  "The  Marriage  Act,  26  Gea  8.  c  33.  taui 

(2)  The  order,  aa  dr^niMip>  yiHtf  >T*J>glWiit  J  m  IJihifB  alto  <ppm>ri>nWtM>oiMraiaiW}i.A 

•*  riage,  and  do  order  that  Uie  said  I^MifMas  Paf^f  be  appointed  guarduan  of  tha  said  C  B. 

"the  infant-     R.  L.  ,^  v  -.      v         .1,  ^b*>l   (r> 


'■5    ^. 


o"  '^ 


X\^^ 
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1785. 
y  m\      f  Vauohak  against  Thomas. 

LineokCt  hm 

ffaU,  (ktober  {No  Entry.) 

31,  im. 

Taking  an  an*  rpHE  defendant.  General  Thomas^  being  in  great  want  of  money,  ctmi 
nuity  worth  9  ■■.  to  an  agreement  with  the  plaintiff,  who  was  a  broker,  for  the  aftie  of 
iJTyJ2!L  ilt^  an  annuity  of  300/.  for  his  (tiie  defendant's)  life,  for  the  auiii  of  ISDOt 
unoonscientioui  ^^  defendant  then  represented  himself  to  the  plaintiff  to  be  of  the  ijgB 
bargain,  and  of  55  years ;  and  the  plaintiff  accordingly  insured  the  defendant's  m» 
the  Court  will  as  being  of  that  age.  The  original  transaction  was  on  the  first  of 
^''tirirtllil^in  -Dacfm^ifr,  1775.  In  March,  1777,  it  was  discovered  that  tfie  defewtaot 
rbargain  for  a*  ^'^^  of  the  age  of  61  years,  at  the  time  of  granting  the  annnity ;  butj  is 
(^.purchase.  (1)  the  defendant  swore  by  his  answer,  he  did  not  himself  know  it  «t  tke 

time.  In  consequence  of  this  discovery,  the  plaintiff  was  forced  to  ftf 
an  additional  premium  of  7/.  2s,  6d.  for  the  insurance  of  the  defendstttV 
life.  -  On  the  plaintifCs  representing  this  mistake  of  the  agcf  to  the 
[  *557  ]  defendant,  it  was  [*]  agreed  that  the  plaintiff  should  grant  to  the 
defendant  an  additional  annuity  of  50L  as  commencing  from  the  firM  of 
December,  1775 ;  which  was  accordingly  done,  by  mdorsemeBt  an  did 
original  grant.  In  that  indorsement,  the  additional  annuity  was  nea- 
tioned  to  be  granted  for  the  consideration  of  250/.,  but  in  fkct,  no  money 
was  paid  on  tnat  occasion.  In  December,  1779>  the  defendant  applied 
tb  the  plaintiff  to  re-purchase  the  annui^,  and  therenpon  ttr  Bgrei^nMil 
^  was  diWn  up,  in  writing,  and  signed  by  the  plaintiff  tttld  delMhat, 
whereby  the  plaintiff  agreed  to  give  up  the  annuity  on  payment  cf 
1500/.  the  original  purchase-money,  and  all  arrears  then  due,  deductisg 
thereout  the  sum  of  200/.,  which  was  understood  to  be  the  four  ytBBiiii ; 
the  additional  annuity  of  50/.;  the  arrears  then  due  amounted  to  AISl^  ^ 
so  that  the  principal  sum  then  settled  for  the  repurchase  was  1775/. 
After  this  agreement  had  been  signed,  the  plaintiff  said  it  was  unintel- 
ligible, and  struck  out  his  nam.e :  two  days  afterwards  they  met  i^iaiii, 
and  the  plaintiff's  attorney  prepared  an  agreement,  whereby  the plamtiff 
reliaquisned  the  annuity,  and  all  arrears  then  due,  for  the  sum  ot  900A 
to  be  paid  by  instalments,  but  to  carry  interest  in  the  mean  time.  This 
agreement  being  signed,  the  plaintiff  brought  this  bill  for  tiie  fieribiw* 
ance  of  it.  It  was  referred  by  the  Master  of  the  RoUe,  to  itiquin^  into 
the-  circumstances,  and  to  find  the  value  of  the  original  and  additioiuil 
annuity,  and  the  defendant's  age. 

It  now  came  on,  upon  the  Master's  report ;  he  reported  the  aAnoity 
wortb  9  years*  purchase  when  it  was  first  granted.  The  plaintiff  i«biiU!d 
that  the  whole  transaction  was  fair,  and  that  he  was  eiititlM  tb^  the 
assislance  of  this  Court,  to  cany  it  into  execution. 

But  the  Court  said,  that  if  they  assisted  the  plaintiff,  th^  should  gfre 
a  sanction  to  a  very  unconscientious  bargain ;  and  that  under  dih  view 
of  ihit  case,  the  plaintiff  was  by  no  means  entitled  to  the'  aid  of  Aft 
Court  BiB  dismissed.f 


« >  ■ 


f  rieis  irMtbcofe  V.  Po^gTiDft,  ;iaifi  ToL  2.  pb:lfi!7« 


(1)  See  in  €wi/nnc  v.  Jffgt^jton,  antea,  5.  8,'  9.  &c.  and  Heathcott  v.  Pat^mi^  ftd- 
2  vol.  167. 


»   ■. ,« 
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[•]  Gartsidk  against  Isherwood^  and  others.  ^      ^    _• 

(Reg.  Lib.  1783.  A.  fol.  141-;  entered  Gartside  v.  Barloxio.)  Lincoln*  ikL 

_       Hall,  5t6  idid 
nnHE  l^l  wASii  filed  by  the  plaintiff,  as  heir  at  law  oi  John  Moss,  Isq.  other  diys  in 

^    against  the  defendants,  to  set  aside   a  variety  of  leases,  granted  Jufy,  H78,  be» 

by  the  deceased  to  tlie  defendants,    as  obtained  by  fraud  and  im-  ^  I-**^ 

pos4ion.  '  and  2Sd  JVtt- 

It  staged  that,  by  indentures  of  2B  and  29  of  Pecemher^  176*,  bek)g  vember,  iTSs; 
the  aettleroent  previous  to  th.e  marriage  of  c/o^n  Moss^  yr\\h  ApoUonia  be^'tfae 
^yf^y  the  manor  of  Z.i^/^  BoltQUy  in  the  county  of  Lancaster^  was*  LordsComtnis^  • 
setUed  upon  the  husband  for  life,  without  impeachment  of  waate,  re-  *««»««• 
roainder  to  trustees  for  99  years,  to  impowcr  the  wife  to  receive  30Q{«  Leases  for  Iitcs^m 
per  annuniy  by  way  of  jointure,  remainder  to  such  uses  as  Moss  should  obtained  by 
appoint,  remainder  to  Moss^  in  fee.    That  Moss  died  the  14th  of  De*  ^^^J^^  °^* 
cember^  1679,  aged  about  36  yeai^s,  leaving  Apolhma  his  widow  sur^  oH^ik  inteT" 
viviiig  him.     That  A/o*«  being  of  weak  understanding,   employed  the  lectg,  upon  inl 
defendants /»A^rtpo(H^  and  Smedlej/,  as  agents  or  stewards  under  him»  adequate  con- 
who,  by  fraud  and  icpposition,  obtaiaed  leases  from  him  at  an  under-  ^siderations,  set 
yalue»  several  of  these  were  of  lands,  which  had  been  before  demi6€4  ^^  ■*  ^"^ 
for  terms  of  y^ars,  determinable  upon  lives,  and  which  by  lapse  of  ^"**°*'  (^' 
time  or  otherwise^  had  become  less  valuable,  and  now  were  granted  for  • 
loRger  terms,  upon  a. greater  number  of  lives,  and  were  granted  eithar  - 
to  isherv>Qod  aloo^,  Sniedf^  alone*  or  Smedley  and  Ishertvopd  jointl j, 
on  higher  terms  during  the  bfe  of  Mo&s,  (thoi^h  below  their  real  value,) 
thea  \q  siuk  to  low  rents :  In  particular,  that  Ishervoood,  being  possessed 
of  two  leases,  dated  respectively  the  31st  o^  January^  1752,  and  S  1st 
Deumber^  llB2f  surrendered  them,^  and  obtained  a  lease  dated  the  20th 
of  August,  1767>.  of  the  same,  with  additional  prenuses,  for  7  Uvea  and : 
31  years  after  the  determination  .of  the  last  life,  at  the  rent  of  31/.  lOx.. 
per  annufiif  and  upon  the  2Sth  pf  March^  1769,  on  surrender  of  thil^,^'. 
lease,  obtained  a  new  one  of  tlie  same,  with  additional  premises^  for 
999  years,  at  50/.  jp^r  annum,  during  Moss*b  life,  to  drop  to  lOt.  lQf« 
after  his  decease ;  it  was  in  evidence,  for  the  plaintiff,  that  these  pre*  * 
mises  were  worth  SOL  j)er  anrux  That  Isherwood  and  Smedleyhtid^i,. 
joint  lease  of  premises  m  Upper  JBolion,  for  999  years*  at  67/.  per  ann^i 
it  w^as  in  evidence  that  those  paremises  were  worth  80/.  per  annm :  That   - 
Smedlcy,  being  in  possession  of  several  leases  for  lives  on  the  [♦]  sur*^  •  [  *559  ] 
render  of  them  the  8th  of  August,  1767,  obtained  a  new  lease  of  Ui^ 
same  with  additional  premises,  for  12.  lives  and  21  years,  at  58/.  peroMtu-  -■■^ 
rent;  and  on  the  27tJa  of  November,  1767,  on  surrender  of  that  leasc^.'^ 
obtained  a  lease  for  the  same  lives  and  31  years,  at  7Sl*  rent  during  ; 
Moss%  life»  to  fall  to  8/.;  tbe  vaUie,  at  this  time  was,  in  evidence,  to  Jbt 
63Z.;  andtiie.31st  December ,  1768,  upou  the  surrender  of  that  lea^e,  he  «. 
obtained  a  new  lea^e  of  the  sanie,  with  additional  premises,  for  999  yeai^ ' 
at  80^9  Is*  6dn  per  ann.  rent  during  Moss*s  life,  and  then  to  fall  to  SLmt  ■} 
ann. ;  it  was  in  evidence,  that  the  value  of  these  premises,  at  the  time 
of  granting  the  last  l^a^e,  was  94eL  per  ann. :  That  upon  the  18th  ofjune, 
1768,  he  obtained  a  lease  of  S  water-corn-mills,  and  a  colliery,  for  999 
years^  at  &4i»per  ann<  during  Afo^^'s  life,  to  drop  to  372,  pp^  <i>Mi*;>the 

."I  , * .. 

(I)  See  Beaumont  v.  Soultbee,  5  Ves.  485.  491.  &c.  and  7  Ves.  599.  &c.  Husuemn  t. 
Baadvy  14  Ves.  273.  607. 

(2;  See  the  cases  in  the  preceding  note,  and  the  refhreoces  to  Owyime  r»  Heatonp 
anl€ay  6.  H  ieq*  and  Pidcett  ▼.  Loggon,  14  Yes.  215.  &c. 

value 
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APPENDIX,   value  of  tlicsc  premises  were  in  proof  to  be.  51L  a.year ;  That  oalhe 

20th  of  June^  J769|  be  obtained  a  lease  for  999  years,  in  a  tencmeat 

1783.         called   Broughions   Tenementy  at  10^.  per  ann,   af^er   the    death  of 
^  ^  V  ■■  ^      Broughton^  during  i\/cAM's  life,  to  drop  at  his  decease  to  5/. /icr  oaa* ; 
Gartmdb      it  was  proved  that  the  premises  were  of  the  value  of  .1  !/•  per  ann. 
a^atntt  jjj^  cause  was  heard  on  several  days  in  July*  1778.  when  a  gnst 

quantity  oi  evidence  was  read. 

^  Mn  Aitometf  General^  Mr.  Man^eldf  and  Mr.  Kenyan  (for  tbe  plais- 
tiff )  iniiistedy  that  these  leases  were  evidently  fraudulent,  merely  from 
the  inequality  of  the  consideration  upon  which  they  were  granted ;  dist 
the  real  value  of  the  estates  were  much  beyond  the  urmosi  resenred 
rent  upon  each  lease  i  that  Smedley  and  Jshenoood  were  stewards  or 
agents  of  Mr.  Mou^  and  that  Mr.  AfoM  was  a  weak  man,  easy  to  be 
imposed  upon ;  that,  it  was  the  duty  of  the  stewards  to  turn  tbv 
sagacity  to  the  advantage  of  their  employers,  and  not  to  tlieir  own  advia- 
tage,  in  opposition  to  his ;  and  that,  upon  these  grounds  the  plaintiff 
was  clearly  entitled  to  the  relief  sought  by  his  bill. 

Mr.  rrice,  Mr.  Madocks^  Mr.  Bdion^  and  Mr.  Parker  (for  tha  de- 
fendants) contended,  that  the  bargains  were  neither  unfiur  nor  oneqaal; 
and  to  prove  the  last,  they  produced  a  variety  of  calculationa :  tkey 
also  contendedi  that  Mats  was  not  a  weak  man ;  that  Smedhy  and  /siff^ 
voaod  were  not  his  fM;ents ;  that  he  disliked  the  GarUide  famihr,  and 
[  *560  ]  wislied  to  increase  his  income  by  granting  [*3  *uch  leases :  that  tk 
matter  was  publicy  and  sipiilar  leases  were  granted  to  others ;  thqr 
besides  objected  to  the  length  of  time  before  the  bill  waa  brou^;.  Mr. 
Mou  having  died  in  1769,  and  the  bill  not  having  been  iled  till  1776. 
This  delay  the  plaintiff  excused  by  throwing  it  upon  bia  attanyj; 
by  shewing  that,  upon  the  death  of  Mosiy  he  had  given  iasnadiBie 
notice  to  tne  defenoants  of  his  intention  to  impeach  the  leaaea»  aadlhst 
he  had  actually  brought  an  ejectment,  and  recovered  under- an  joU 
term;  but  had  been  restrained,  by  injunction,  uponAbiU  iled  bjlhr 
defendants.    After  the  arguments  the  25th  of  July f  1778,  - 

Lprd  Chancellor  broke  tlie  case  as  followa.  —  li  the  rtwl  Talue  ci  tbe 
estates,  at  the  time  the  bargains  were  made,  the  number  of  yean*  par- 
chase  at  which  lands  then  usually  sold  in  tliat  part  of  the  oountryi  aad 
the  value  of  the  incumbrances  afiectiug  tlie  t^tates,  at  the  times  the 
bargains  were  made,  had  been  accurately  stated,  it  would  have  bees 
easy  to  have  decided  whether  the  interest  obtained  by  the  defendsati, 
subject  to  those  incumbrances,  has  been  sufficiently  paid  for ;  but  it  w 
not  tolerably  manifested  what  were  the  value  of  the  lands  at  the  tine 
when  the  several  leases  were  made,  or  what  was  the  number  of  yesn 
purchase  for  which  estates  then  usually  soJd  in  that  country^  or  wbst 
was  the  value  of  the  incumbrances  affecting  the  estates.  It  is*  thore- 
fore,  impossible  to  state  with  any  accuracy,  the  disproportion  between 
the  real  value  of  the  purchase,  and  of  the  thing  given  fbr  the  pv^ 
chase.  Upon  tlie  whole,  however,  there  appears  strons  ^ound  lo 
presume  fraud.  The  jurisdiction  of  the  Court  in  cases  of  this  BatnBt* 
cannot  be  so  defined  as  to  stand  on  very  accurate  principlea.  The  ci* 
of  Filmer  v.  Goit,  7  Brown's  Farlt.  Ca.  .70.,  mentioned  by  Mr.  jUlanm/ 
G 'Sterol,  is  a  very  Htrong  one,  and  has  been  approved  by.a  daeisioav 
the  House  of  Lords.  The  only  principle,  upon  which  that  ease  eoold 
be  supported,  was,  that  if  a  confidence  is  reposed^  and  that  can/Uemce  i» 
abused^  a  court  qf  etptUy  ^hali  give  relief.  It  used  to  be  held,  that  i 
contract  ought  not  to  be  set  aside,  merely  for  inequality  in  the  barjEsiB, 
or  mmly  upon  the  ground  of  the  weakness  of  the  person  Itohi  h^isb 
the  ooiitract  baa  been  obtained,  S  Wma.  ISO.  But  tlie  Court  baa  aiasi 
^e  farther:  the  only  prineiple  wliichl.aui^allifa*  ie»  that 
if  mppeon  thai  fraud  ia$  leen  pndmif,llnufs:iha  vemknuti  ki 
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wiUd  at  laX9i  ^hall  not  stand  in  this  Court.     Fraud  may  be  collected  APPENDIX. 
from  circumstances;  one  ciretrmstance,  from  which  fraud  may  be  col-  — j- 

lectedy  is  gross  [♦]  inequality:  this  may  be  attended  v.-ith  the  ad-  178S» 
ditional  circumstance,  that  one  of  the  parties  confided  in  the  other,  ^  ^^mm^ 
or  waa  pressed  by  necessities,  which  disposed  him  to  give  way  to  the  Gartsidf. 
other ;  but  in  all  the  cases,  the  basis  must  be  gross  ineqaality  in  the  con-  .  ogainft 
tract,  otherwise  the  party  selling  cannot  be  said  to  have  been  in  the  "hkrwooi). 
power  of  the  party  buying  ;  unless  actual  imposition  is  proved  by  gross  [  *5G1  ] 
inequality,  other  circumstances  of  fraud  will  pass  for  nothing ;  the  basis 
mast  be  grots  inequality  :  and  the  turn  of  the  scale  must  be  consider- 
able against  the  person  who  has  the  legal  estate.  There  is  no  method  of 
marking  any  line,  but  by  making  it  necessary  to  prove  gross  inequality. 
There  is  an  objection  to  the  relief  sought  by  this  hill,  arising  from  the 
delay  in  seeking  the  relief:  this  is  no  objection  for  the  time  whilst 
Moss  lived;  but  he  died  in  1769;  from  1769  to  1776,  the  plaintiff  was 
dormant ;  he  brought  an  ejectment,  and  the  present  defendants  filed  a 
bill  for  an  injunction  ;  the  injunction  guarded  the  possession,  and. the 
defendant  in  that  suit  put  in  no  answer,  till  aAer  the  preiicnt  bill  was 
filed:  if  an  answer  had  been  put  in,  shewing  this  strong  case  of  fraud, 
the  injanction,  I  apprehend,  must  have  been  dissolved;  though  the 
ejectment  was  brough:  upon  a  satisfied  term.  From  that  time,  the 
eitates.  have  been  publicly  letting,  'part  upon  building  leases.  It  is 
necessary  to  consider  the  time  the  plaintiff  has  laid  by,  as  an  objection 
to  his  claim  ;  but  if  he  shews  strong  evideoce  of  fraud,  it  will  be  hard 
to  tav  that  this  length  ot  time  shall  be  suflficient  to  bar  him  of  his 
rameay.  A*  to  the  othBr  grounds  upon  which  this  transaction  is  en- 
deavoured to  bo  impeached,  it  is  clear  Moss  was  a  weak  man,  from  the 
•Fidence  on  both  ssdes.  It  is  equally  clear,  that  his  weakness  was  not 
'each  as  to  be  a  ground  for  a  commission  of  lunacy,  or  to  impedch  his 
'acts  at  law :  the  witnesses  for  the  plaintiif  state  him  to  have  been 
"Stlipid  and  foolish  to  the  highest  degree.  The  instances  produced, 
though  in  themselves  ridiculous,  yet  being  produced  by  fair  people  as 
aatistying  their  minds,  are  sufficient  to  convinL*3  me  of  his  weakni^ss ; 
one  of  the  witnesses  says,  he  was  not  so  bud  as  he  was  gencnillV 
thought  to  be;  that  he  could  write  letters  and  transact  ordinary 
business :  tliis  shews  he  was  generally  considered  us  a  weak  man.  On 
the  other  side,  it  is  attempted  to  prove  that  he  was  a  nian  of  strong;; 
understanding,  attentive  to  his  afBurs ;  the  instances  are  ab.iurd :  there 
can  be  no  uoubt,  that  his  imderstanding  was  below  that  of  the 
generality  of  men.  As  to  his  health,  it  is  impossible  to  say ;  [•]  the  [  *.'G2  ] 
habit  of  his  health  gave  many  symptoms  of  a  quick  decay:  but  there  h 
full  evidence,  that  he  was  not  thougfit  in  a  good  state  of  health.  The  con- 
tract isnot  to  be  considered  as  made  in  expectation  of  suddcii  death,  hat 
ia  expectation  of  a  good  bargain  from  indillerent  health.  As  to  the  rrh- 
tioo  in  which  the  parties  stood,  it  Is  evident  Iskerwood  had  r.  yearly  salnry ; 
a  leaae  of  lands  worth  11/.  a-ycar  was  granted  to  him  at  Ss,  a-year,  nml 
thif  he  hhnself  defends  as  granted  to  him  for  services  done :  That  Smedff)/ 
waa  a  person  confided  in  by  Moss,  is  clearly  proved  by  all  the  defendant*^ 
.witneitcs,  ab  ftr  as  confidence  went ;  therefore,  both  the  defendant*; 
'.•aCood  bound  to  behave  fairly  and  clearly  towards  him :  and  it  sesnis 
;ta  have  been  the  policy  of  the  law,  not  to  permit  any  persons,  so 
vcircaaia^Dced,  to  take  any  auch  advantage.  The  defendants  assert, 
cthat  Moss  was  not  imposed  upon,  but  acted  from  the  mere  impnlse  of 
Jda  own  mind ;  (hoy  auppose  him  to  have  had  an  aversion  to  his  heir,  mn 
Jiab'^whom  he  might,  if  he  pleased^  have  ^mberited.  CODddefthifc 
^ate  4of  body  .and  miod  of  a  man,  who  inlTS?*  a^ed  about  SO,  ft«M 
•MMrriMoalgr  ia  IfSir^oayauhg  wafii,  ^tapated' of  having  ime,'»aitd 
lahirelere  rtoiitf  d  to'dflpRVa.Maiiehr  ofan  eMte^ot*  wbioh  he  ^iiw^vkM 
ktiOloL.  I.  F  f  in 
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APPENDIX,  in  iiee.     Upon  the  matorial  sufa^ecit)  the  value,  the  lerios  flcem  «udk  an 

will  hold  equally  to  the  principle,  but  the  facts  are  ook  suffidentljr  stated 

1783.         for  me  dearly  to  luake  a  deciisioo.     I  propose,  ther^orfB,  to^nend  ittp 

*^-^»  '    '      the  Master,  to  enquire  into  the  value  of  the  landsj  and  the  coosidefOtm 

Gart  .i]}(      given  by  the  d^fpnUantp.    Upon  reference,  the  Master  will  di$tidgukii 

laHMwoopu     ^^  improved  value  which  has  arisen  from  money  expended,  frein  ihtt 

.which  n^ arisen  from  the  improveablie  nature  of  the  lands:- for  it  » 

3€in^rQu/&  tp  suppose,  as  has  been  contended  for  by  the  defendandy 
la't  the  improveahle  nature  of  the  estate  is  not  to  be  conaidened  e9  flP 
^yantage^  ior  wjbich  a  price  should  have  been  paid*  Thoi]^h  il^iii  dctr 
miiXMp^,  was  imposed  upon,  I  wish  to  have  it  appear  how  mucb  he.ww 
imppsj^d  upoor  It  ia  alleged>  that  leas^  fcnr  three  lives  are  comoion,  in 
a^icomtTjff.  biit  there  is  no  proof  that  leases  for  999  yeani  are  comnMn, 
or  that  it  is  common  to  Jet  a  whole  maaor  in  such  a  way,  with  power  to 
4j(g  cc»9J,  and  evefv  sort  of  mineral  except  lead)  I  have  no  hesitation  to 
propoc^tce,  tJufit  the  case  is  carried  as  far  as  jMreparatfon  caa  go,  Mm 
ai9tu#l  information  is  obtained.  The  relation  betwe^s  the  parties  » 
proved;;  the  de^dants.  were  clearly  persons  intrusted :  the  weakness  tf 
[  ''^^3  ]  Mioss  18  evident^  his  state  of  health  [*]  was  clearly  such,  that  MsKfe 
was  not  to  be  estimated  at  the  ordinary  value  of  a  hfe  of  S4.  Tb^t  is 
also  a  strong  ground  from  the  evidence^  to  believe  that  there  was  groii 
inequality  in  the  bargain ;  bot  I  send  it  to  the  Masters  because  the  efi* 
dence  has  not  shewn  a  distinct  disproportion. 

,  The  counsel  for  the  defendants  objecting  to  the  delay  and  expeaoo, 
^hich,  they  alleged,  would  attend  the  gdng  before  a  Master,  atmnA 
that  an  issue  might  be  durected,  and  proposed  an  issue  to  try  wjbeUiertbe 
contracts  were  eptered  into  upon  fair  and  valuable  considerations*.  '■: 

The  Chancellor  said,  that  if  a  jury  found  the  oootracts  were  ealcwd 
intp  upon  fair  and  valuable  considerattions,  he  certaialy  should  notH- 
tpmpt  to  set  thm  aside*  But  this  issue  appearing  to  be  inconclusive^  if 
found  ibr  .the  plaintiff,  he  ordered  the  cause  to  stand  oyer  till  tihe  €8th. 

Opt  Uie.SSth  Jul  If  t  Lord  Chancellor  sesd^  in  this  case,  eveiy  cirewn^ 
staucc  which,  combmed' with  a  gross  inadequacy  of  consideration^  inducti 
a  court  of  equity  to  set  aside  deeds  as  fraudulently  Obtained  is  clear!} 
n)adc  out;  but,  whether  the  considerations  on  which. the  leases  were 
granted,  were  adequate  or  not,  does  not  fully  appear ;.  «kn  one  side,  it  \t 
insisted  that  they  are  grossly  inadequate,  and  strong  evidence  of  this  is 
given ;  on  tlie  other  side,  the  contrary  is  asserted;  and  they  have  ofiisred 
an  issue  upon  that  fact.  If  the  consideration  was  perfectly  adequate^ 
there  would  be  no  possibility  of  setting  aside  the  contract;  there  are 
cases  indeed,  in  wluch  the  example  and  concera  for  the  pubKc  -have 
been  considcredi  as  having  weight;  the  abuse  of  confidence  is  also  J 
circumstance;  but  the  only  evidence  that  this  confidence,  has  be^n 
abused^  is  a  gross  inequality  in  the  contract,  I  therefore  proposed  tc 
refer  it  ^o  tlic  Master  to  look  into  tho  instruments^  and  to  enquire  into 
tlie  considerations^  whether  adequate  or  inadequate^,  and  how  farinade* 
quatc;  but  tlie  defendants  have  offered  an  issue;  In  t^  they  have  gone 
beyond  my  idea,  for  if  the  consideration  was  not.^effoctiy  adequtle* 
yet  if  it  was  not  very  inadequate,  I  saw  no  grounds  |o  set  aside  the  con- 
tract; the  consideration  bein^  simply  inadequate,  is  not- a}oni>  sufBcicetr. 
combined  willi  many  of  the  circumstances  of  this. ease  it  wcnildnoi  be 
sufficient ;  the  degree  of  inadequacy  necessary  to  invalidate  a  contract. 
[  'JGl  J  will  be  very  [♦]  different  according  to  the  circumstances  of  eacb-parti- 
cular  case.  The  agreement  for  the  coals,  has  many  additioiM  dteon- 
stances  which  the  other  contracts  have  not:  It  gives  ai'  itftereilt  wttch 
over-rides  the  whole  manor ;  there  is  a  power  to  get  every  sort  of  mi- 
neral, except  leady  without  restriction ;  the  lessor  is  perpetually  bouBd  to 
keep  the  water-courses  in  repair;  if  the  cod-mines  are  unproductm* 

the 
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the  lessor  gets  nothing,  if  they  are  worked  to  the  greatest  advantage  the    APPENDIX. 

rent  ctn  never  «iteeed  25L  if  thejr  produee  less,  the  rent  is  to  be  pro-  

portionally  less.     But  the  eircumstances  of  the  contracts,  the  character  1783. 

^'ihe  man,  the  situatidn  in  which  the  parties  stood,  are  matters  merely  ^  —  y^— ^ 
for  the  decision  of  a  court  of  equity.  Wliere  a  matter  of  law  arise3,  Cartridk 
■*h^r& "h  is  pf bper  for  me  to  sfend  the  partites  to  the  courts  Of  Ifew'; ' Inhere  j^H^^oo^^, 
k  mat^r  of  ifect  i§  necessary  to  be  considered,  and  there  is  dOUbt  upbn 
fhir  is^ttedce  of  the  fact,  thei^  it  is  proper  to  send  a'ritat  tnattcnr'if  ftpt 
l»  the  docision  of  a  Jury.  It  will,  therefore,  be  imprope>'t6  difett  the 
fMiies  lA  th^  fnanner  mentioned  by  the  defendants,  whether  tire  cort tracts 
itr^tt'  entered  into  upon  fair  and  valuable  considerations,  fat  litis  will 
leare^idf  the  dh^nimstances  of  the  case  to  be  dedded  upon  by  the  jury, 
fliid<Wilt  pat  it  upon  them  to  exercise  the  peculiar  jurisdtctioh  of  fe  court 
«*f 'equity  [S) ;  the  issues  must  therefore  be,  whether  the  consideftttions 
of  tm  several  deeds  were  fully  adequate  to  the  interests  gaFned  by  those 
deeds.  The  inadequacy  of  the  considehttion  miist  be  the  basis  upoh 
which  the  court  is  to  grant  the  telief  prayed  by  the  bill ;  the  thing  to  be 
infi^nred,  from  the  itiMequacy  of  the  considerations,  is  fra'iid :  iiiadecjuacy 
IS  evidence  of  fraud :  for  that  purpose,  it  must  be  ^osfi ;  but  in  soihe  - 
eireuihstanees  it  must  be  greater  than  in  others,  and  how  far  the  consi- 
derations must  be  inadequate,  to  entitle  the  plaintiff  to  relief,  must  be 
lor  the  consideration  of  this  court:  I  therefbre  thought  it  more  advisable 
to  refer  the  matter  to  the  Master:  but  as  the  defen3a[nts'haVe  prayed  an 
issae,  and  have  boldly  offered  to  abide  the  etent,  I  cannot'  refuse  to 
grant  it,  And  they  must  take  it  in  the  manner  I  have  mentioned. 

An  io^er  was  accordingly  made  that  the  parties  should  proceed  to 
trial  at  the  next  L^t  assizes  for  Lnncaskhe^  upon  five  iissrtes,. whether 
the 'e^nstderations  given  for  the  leases,  mentioned  in  earh  issue,  were 
adequate  to  the  interests  acquired,  and  in  those  issue^^  the  defendants 
here  were  respectively  to  be  plaintiffs,  and  the  plaintiff^  hei'e  defendants. 

[•3  These  issues  produced  three  records  for  trial  at  tlie  assizes ;  in  [  *B^5  1 
tlKe  (list  Smedlej^  was  plaintiff,  for  trial  of  three  issues  directed,  between 
^e  phiintiff  and  him,  on  the  value  of  his  three  leases ;  in  the  second, 
Ishetwaod  and  Smedlei/  were  joint  plaintifib,  on  the  joint-lease ;  and,  in 
the  third,  fshenvMd  was  plaintiff.  In  the  first  and*  s^icond  of 'these  the 
jury  gave  verdicts  for  the  defendant  at  law,  against  the  validity  of  the 
ieasies ;  and  the  third  record  was  withdrawn. 

The  cause  came  on  again  the  29th  August  1779,  wfrett,  upon  affidavit 
of  the  f^re^  rev^ords  being  made  up,  and  the  last  bein'g  witlrdrawti, 
itidgment  was  ordered  to  be  taken  jrro  confe^so  agiiitist  the  pl&^ntiff  ait 
l8w  on  that  issue.  —  Motions  were  afterwards  made  for  new  tnals,  but 
reflnedj  on  account  of  the  length  of  time  that  had  passed  before  l!he 
Apj^cation. 

There  vere  afterwards  several  proceedings  (4)  had  in  the  cause.  In 
cdlisequence  of  the  deaths  of  parties ;  and  it  came  on,  iipoh  th^  Equity 
reviewed,  before  the  Lords  Commissioners,  12th  N&vemher  178S,  Svhen 
the  Court  ordered  the- leases  i^faiast  which  the  jury  !iad  found  verdict^» 
and  'Comprised  in  the  record  upon  which  judgment  had  been  taken  pro 
C0ftjks86,  to  be  set  aside,  as  obtained  by  fraud;  and  the  leases.  suiiYcil- 
dered  ^t  the  timfe  of  taking  thesaiii^,  and- other  unimpeached  leases  ti:f 
be  Foetored  to  the  deiendaatB. 

X9)  8^8iHifNekUt  *»;  BNit,  e  Vem.  445,  446.  and  4  Bnv.  T>.  0.  l44;  ociHtV)  \siM^ 

1  v<J.«^  ffttosedllwii.     -       >  •'♦■ 

tf^)„VitUi  {inter  alw)ii pick,  6VJ.   ^^  .        .  «  .  .     .      ,. 


It 


>ilj  y  r  o 


565  Cases  Argued  add  IterEHMiHED 

APPENDIX, 

.  ~~~  Bishop  of  Peterborough  aminst  Mortldck. 

1784.  '        .         .  ^      . 

(Reg.  Lib.  1769!  A.lol.202.} 

DR.  Goddard,  Master  of  Oare-Ua^  Caniiridge^  by  his  wilt,  gave 
several  pecuniaiy  legacies  (1),  and  then  "toA.lOOl.  to  B.  100/.  ^c 
uu.  ,uu  ui  ^''•'  **"  ^(oj-ey's  Hospital  S40(tf.  in  Me  3  per  etntt.,  the  annual  dividend* 

3Worin"iiie    -of  which  to  be ev^rj.hvli-fur  divided  t^tfl-ixt  four  »ido»>. "  ; 

Spetenut,  the  It  appeared  that,  at  the  time  of  making  tij^,  hiII,  and  at  the  time  ot'Jii^ 
diiidendi  Id  lM,]deub^  b*  had  only  2^00/. standing  in  his  name  in  the  "i  per  cetit.  anmi- 
diTided uTKHiB ,  1^^  ^f  which  16W.  be]opged.to  (tther  personf,  as  he  had  declared  t)f  a 
^'""^[V^'.  writing  in  his  own  hand ;  hut  the  [*!  remaining  2050/.  belonged  to  bim 
nMa^eciac  '  •"  '"*  ^F"  right.  There  bein^  a  deficiency  of  asiets,  the  question  wai 
••pty-  W  .  whether  thialegacy  of  3400^.  in  the  3  per  cents,  wus  to  be  considered  u 
VvpedficJegacy,  or  as  &pecui^aiy  legacy,  am)  consequently  to  abate. 
[  *566  J  jlr.  Mat^itid  and  Mi.  Grahain,  for  the  plaintifT. 

Mr.  Atiomejf-General  and  Mr.  Xe  Blanc,  for  the  defeodant.    . 
The  caaes  cited  were, 

Athton  V.  Miton,    Forrest,    J52,      i^irw  v.   S"njilin,  1   Art.  41*. 
.    S/iWcjI.  v.  Thoruteton,  2  Vei.  560.     ^w/;n  v.  Ward,  i  Ves.  425. 

Lor4  CAancoVor.  — In  this' case,  I  confess  it  does  not  appear  lome 
that  there  is  any  question  of  difficultyi —  On  the  fuce  of  the  viU,  it  it 
.deaHy.  a  pecuniary  legacy  i-^  and  if  it  is  to  be  turned  into  a  specific 
legacy,  it .muU  be  upon  otaer  circumstances.  —  Tbeform  of  the  bequett 
is  to  give  S400/.  in  the  3  per  centt.  —  The  testator  has  been  definite  in 
applying  .the  quota  of  maintenance  to  each  ividow.  —  On  l^eface.  there- 
fore, of  the  wiil,  it  is  purely  pecuniary,  and  extends  only  lo  a  direttioo 
to  buy  auoh  a  sum  in  such  a  stock.  —  But  it  is  .^aJd,  that  although  tbii 
may  be  so  in  the  words,  yet  that  circuni stances  may  be  given  in  en- 
dence,  as  to  the  state  of  the  funds  in  his  po.°^e<^$ion  at  the  titoeof 
making  the  wilt,  —  If  he  had  at  the  time  of  mailing  his  will,  niure 
Stock  than  that  which  he  devised,  it  h  siikl,  it  will  be  a  specific 
legacy;  but  that  this  is  not  the  only  case  in  which  the  Coiiut  hK 
been  used  to  make  this  inference :  —  when  I  say  this,  I  do  iiot  mean  to 
be  understood  that  the  Court  baa  laid  it  down  as  a  p'osi live  rule  6F  la«: 
but  merely  as  an  Interpretation  of  evidence.  In  the  case  of  AthoH  »• 
Athlon,  the  argument  did  not  turn  Upon  its  heihjg  a  specific  legaby  or 
not,  {which  seems  taken  for  granted)  but  merely  upon  tBe  coiue^»c» 
of  its  bein^  apeciGo;  if  that  case  had  applied  more  to'  the  present,  I 
should  have  thought  it  neceasair  to  have  looked  mOre' into  it.— In  si' 
cases  where  the  legacy  is  considered  as  specific,  the  Court  tidies  for 
panted  that  the  testator  meant  that  particular  fund,  althouKh  tie  i^iay  be 
mistaken  in  the  description  of  it  t  now  this  intention  oiieht'to  he  made 
out  by  stroiig  ciri^umstances,  which  certainly  do  not  exist  in  tfae  bresenl 
[  "567  1  case.— I«m  theccfote  of  opinion,  t|i.at  tfiisis  [*]  a  petiunterylegiuij; 
aadpoust,  consequently,  ab^te  in  proportion  with  the  re£t.',(S]|       ^ 


(t)  To  tllf  tuMC  of  hh  vitk  200CU;  9an;l'stddt,  ah^  to  idler  firsiM^  Si.'""^'I. 

'")    Vidi  I  BopBT on  L^pdes,   17.  ei  ■  --^  -"■- .i^.™— .,.  ...  (-  ._ 

;  uld  BladMabj  r.  ao^eiV.  ihcM  d 


a  tin  nktt  of  MQOf. 
tliU  what  the  fbstiu  thouIA  fio^  to  be  tJu 


(lore  pn  t^iicUj  ■„  »nd  the  piiit  ff, 

.,  .   ^   .-   ..    .      ,'fjp4  llfcrrot,  dioiiUteeuaUtM, 

of  ibe  Ugn?  devucdl^  the  uttiitor's  wDt  Ito  the  ttacpitUC.-~lL'I&.  Md<- 


IK  THE  Court  of  CiiANCERr.- 


.1  •  -a 


Ada^i^  asainst  Weake, 


•d 


Appeal  from  the  Rolls.     [1 1th  May,'] 

■...."■        -.  ■■'••'•    -^M  . 

..,    ...  (Reg.  Lib.  1788.  A.  foL  271.)  *         Easter  T^rm, 

•    '    .   ''         MatfSd,  1784. 

11 IL^,  brought  by  the  vendor  against  the  tendee,  for  a  ipedfiCJ  ](wr-  i?.  treats  with 
"^-^  for?nance  of  an  agreement.  '     '  '    '' ,"'  -^.  for  a  piece  of 

The  contract  was  a  memorandum,  signed  only  by  the  defehditttj^'to  l»nd.  having  an 
the  following  purport :  That  the  vendee  agreetl  to  buy  of  the  vei^or  l^^j^**"  ^i  . 

"^  •        ''       *     ^'  'J    1   1  Ti  ^-L  •  •  -     _.    t    ouila  a  mill,  to 

.  tnq  premises  m  question,  provided  he  would  convey  them  to  bim>  tfnd  which  the  con- 
make  a  good  title  thereto.    The  vendor  took  a  guinea  of  the  rendee,   sent  of  a  corpo- 

by.  way  of  earnest.  ration  is  neces- 

The  vendee,  by  his  answer,  suggested  that  hie  had  agreed  to  buy  the  ^ »  ^^^  -* 
premises  conditionally  only,  viz.  for  the  purpose  of  working  a  mill  ^"^^Uicm** 
which  he  intended  to  erect  upon  the  lands,  provided  he  could  t^btain  j?.  fails  in  ob- 
the  consent  of  the  corporation  of  Bristol ;  and  that,  in  consideration  o'[  taining  con. 
'these  circumstances,  he  agreed  to  give  a  very  Targe  priccj  more  than  sept:  This 
60  years'  purchase,  for  the  laiiids ;  but  that,  upon  application  to  the  ^^^^^  >"  his 
corporation,  they  refused  their  consent,  by  which  he  was  prevented   n^d|J&n°"*" 
frflto  erecting  his  mill :  he  therefore,  refused  to  perform  the  contract,  amunstabill 
Jolting,  tliat.  his  agreement  was  conditional,  in  case  he  could  obtain  for  specific  per. 
'sficht.cpnseht;  and,  having  failed  therein,  he  was  not  bound  to  purchase  -formance.  (i) 
,  the  lands  at  such  advanced  price. 
.\.'  .  Thjere  was  evidence,  in  tne  cause,  of  these  circumstances,  and  that 
,lbe  purpose  of  building  the  mill,  which  depended  on  the  consent  of  the 
corporation^  was  in  the  view  of  the  vendee,  but  not  tliat  it  was  in  the 
view. of. the  vendor,  and,  so  far  from  having  agreed  to- such  condition, 

.   toe  vendor  had  never  mentioned  it. 

-    .  The  late  Master  of  the  Rolls  had  decreed  for  the  plaintiff. 
,  IJpga  an  appeal. 

' ,.  On  llxe  part  of  the  plaintiff,  it  was  arfeuod  that  there  was  an  express 
agreement  in  writing,  and  as  to  the  hardness  [♦]  of  the  bargain,  there       [  *.568  ] 
)vas  4i6  fraud  or  surprise  :  It  was  a  well  considered  contract,  and  how- 
eycr  hard  the  bargain  might  appear,  the  party  contracting  for  tlie  pur- 
cJ^e  did. not  at  the  time  think  so.     The  Court  must  consider  th^  thing 

\a&  4pnfi;  and  supposing  the  contract  to  h^ve  been  executed  fit  the  time 

.  when  the  agreement  was  made,  the  Court  would  not  set  it  aside.  Afor- 
timer  y*  Cajmer,  ante,  p.  1^6,  Cass  v.  Huddle y  2  Vem.  280.  where  the 
premises  had.  been  destroyed  by  an  earthquake. 

....  For  the  defendant,  it  was  contended,  that  the  bargain,  as  circum- 
stances had  turned  out,  was  hard  and  unconscionable ;  that  the  pro- 
.  posals  and  conditions  were  not  adhered  to ;  and  that  the  Court  could 
n6t  carry  the,  agreement  into  execution ;  but  if  the  plaintiff  was  to  have 
any  remedy,  it  was  at  law  upon  an  action  of  covemmt :  that  there  are 
ivstaqcea  where  the  Coiuti  on  an  agreement  executed  only  on  one  side, 
had  refus49d  to  decree  a  performance,  Bromley  v.  Jefferies^  2  V©™.  415. 
So  in  a  case  where  the  articles  appeared  to  be  unreasonable,  Yoimg  v. 
Cfer*,  jVe.t^h.  598.  so  where  the  lands  turn  out  to  fee  «ther  than,  the 

'  %^!S^^t  ^^^  y.   Philips^    Pre.;  Ck-  575. 

Whie^e  %bif  g£kij  .&  gp'o^  at  t^^^^  ;ci6nimencement,  'bat  ttm»  6ut  a-  hard 
one  afterwards,'  the  d^ourt/wiil  riot  decree  a  peVfbrmance.  Stent  v. 
BaUisy  2  Wms.  220.  as  in  case  of  an  house  which  is  burnt  down  before 

(I)  KttfeSugdcnon  Vendors  and  Purchasers,  chap.  5,  p.  224.  5th  edition. 

F  f  3  the^ 


S6S  Caseb  Arguhd  anp  Djbteic^jn^sd 

APPENDIX,  the  conveyance,  Pope  v.  Roots,  7  Bro«  Plt.  Ca..lM^  aod  a.  oape  ipeii* 

tioned  by  Sir  Joseph  Jek^L    So  where  ^  bargaia  ha$  become  c^res^firCf 

1784.  it  is  ia  t\ie  discretion  oif  the  Court  to  relieve,  ChesUrfiM  v.  Jantfcnf 

.^*-y  — ^  1  A  tk:  SO  J ,  BarnardistQi\  v.  Unload,  %  Atk.  1 35.  Buxton  y%  Can^per^  ii» 
Adams  3g3,  In  this  cHse  the  purpose  nas  failed,  and  aa  the  agreement  was 
Wkvu  '         merely  ext^cutory,:  it  ought  not  to  be  executed. 

Lord  Chancellor.  —  It  is  very  material,  in  thia  case,  to  attefiil  to.fac^« 
I  ^tn  not  very  Jinxious  to  discuss  the  peint>  what  bargains  the  Court  will 
ex.ecuto  or  not ;  but  when  the  Court  has  laid  it  down,  as  .an  arti^e  of 
tlie  equity  nyhich  luea  shall  obtain  here,  and  vi^hich  thev  caiknot  obtoia 
at  Ja>v^  that  iustead  of  damages  they  shall  have  a  specipc  performance ; 
/and.  ths^l  every  agreement  must  be  performed,  unless  something  ai  the 
time,  of  making  the  bargain,  or  something  done  since  is  to  ainiQunt  tQ  a ' 
waiver  of  it,  at  the  time  of  carrying  it  into  execution;  if  you  do  not 
confine  yourself  within  tliat  limit,  there  are  no  bounds  whatsoever :  ..for ' 
rules  ought  to  be  fixed,  and  it  would  be  calamitous,  that  ihe  miitter 
[  *5G9  3      should  rest  upon  such  loose  expressions  as  bard  and  [*3  uncooiscionable; 
whicl^  expressions,  unless  they  are  properly  applied,  mean  little  or  no* 
thing.    This  bargain,  if*  impeached^  must  be  so  at  the  lime  of  its  com- 
mencement ;  for  nothing  has  happened  since  to  impeach  it,  unlesc^  tbail 
the  party  has  failed  in  his  speculation  in  respect  to  a  bargain  whi^  lie 
made  with  his  eyes  perfectly  open.    It  is  perfectly  necessary  to  9«e 
wlftat  were  the  real  terms  of  the  bargain*    On  the  1 1th  of  A/iarc^,  over* 
tures  were  made  concerning  the  purchase  of  these  lands  by  Wemxu 
800/.'  was  demanded  as  the  priee  for  the  estate,  putting  that  viuvie.  upon 
itia  contemplation  of  building  the  mill,  and  otner  articles  pf.no  ouh 
menfnow;  unless  the  erection  of  thq  mill,  was  the  real  ground  upon 
which  the  price  was,  carried  to  the  extent  it  was*    It  was  in^ist^  it 
cannot  he  carried  into  execution,  because  it  u  proved  that  tlw  p^ 
wai| upwards  of  three- fourths  more  than  the  values  but,  for  what  I 
know  to  the  contrar}%  it  may  be-  the  value.    After  the  11th  of  Marck^ 
DO  answer  was  given  to  that  letter ;  but  Weare^  in  order  to  get  a  farther 
treaty,  applied  to  a  Mrs.  J.  as  a  relation  of  the  family,  to  go  with  him, 
and  take  Adams  aside,  and  ask  him,  in  privity,  the  lowest  price  he 
would  take ;  which  she  did,  and  he  made  the  same  demand  as  before : 
and  some  days  afterwards,  Weare  went  again  to  Adams  with  Mrs.  J. 
.  to  treat  with  him.     As  to  the  objection,  that  this  is  the  evidence  of  re- 
lations ;  I  think  it  is  fair  and  um'mpeachahle  evidence.  -  They  went  to 
Adams  before  dinner,  and  conversation  was  had  in  regard  to  the  im- 
provement by  building  a  mill,  which  is  beyond  doubt ;  and  the  price 
.  was  reduced  to  740/.     Mr.  fVeare  agreed  to  give  the  price,  andtobuiid 
the  mill,  i/^  he  could  get  the  consent  of  the  corporation ;  and  the  single 
suggestion  mentioned  was  the  consent  of  the  corporation.     Mr.  Adams 
said  I  will  have  no  If;  it  shall  not  be  conditional ;  the  business  shall  be 
all  yours  to  get  that  consent.     Weare  was  an  alderman  of  the  corpora- 
tion, and  he  had  interest ;  but  Adams  had  none.     The  price  was  settled 
upon  an  express  acceptance  of  the  estate ;  and  Adams  would  have  no- 
thing to  do  with  any  conditional  bargain,  as  to  obtaining  the  consent  of 
the  corporation.     After  dinner  the  agreement  was  made  out ;  and  it  is 
suggested  that  it  was  intended  as  a  conditional  bargain,  though  the  evi- 
dence has  proved  the  contrary,  and  the  agreement  is  written  without 
expressing  any  tiling  upon  the  application.     Adams  was  the  person  to 
draw  the  agreement ;  and  he  observed,  we  must  be  upon  honour,  and 
no  advantage  to  be  taken  of  the  condition.    It  is  impossible,  if  that 
conversation  had  related  to  such  a  condition,  he  should  not  mention  it 
[  *570  ]      in  the  [*]  writing.     He  knew  himself  to  be  incapable  of  executing  anj 
such  condition,  and  tlicrcfore  the  conversation  related  to  the  mere  form 
of  drawing  out  the  writing.— Thus  the  matter  rested  till  the  22d  c^ 

Marchy 


IK   T^raC&tJRl*  OF   CHANCERr. 


570 


1784. 


Adams 
Wka«e. 


Mtif%h,-ifken  Wwr^  wrpiffe^cy  ^Sffltemi,  io  itilbipm  hifid  that  he  Uadwrote  APPENDIX. 

to  MTa^Iftiu\texkemt  to  the  -oei^ration),  to  whom  the  erection  of  the 

rain  would  nave  been  injunotis,  and  as  her  -  consent  could  not  be  ob- 
takied,  the  bargain  was  eff.    It  struck  me  strange  that  he  should  con- 
fine himseYf  to-Mrs.  Daif  and  say  nothing  ef  the  thorporatroii ;  but  the 
evidence  says,  that  he  wa9  informed,  by  him^  that  he  had  made  this 
bargain,  ahd  proposed  purchasing  laitdsoii  the  oiher  side  of  theriv^r, 
with  her  consent ;  but  that  was  not  made  one  of  the  terms,  becMie  he^ 
thought  himself  sure  of  her  consent.    When  I  consider  the  evidence,  * 
ahd  upon  what  considemtion  this  cjonsentwas  ta  be  had^'  I  am  sure  he^ 
made  ho  dbiibt  of  obtaining  it ;  but  the  surveyor  said  it  would  be  of  pfe-' 
jutfice  to  Mi*s.  Day ;  when  the  cdiMent'  was  denied  hilii.    The  quefiftiba' 
IS,  what  he  has  done  to  obtain  the  consent  of  the  eorporation  i'  could  hti^ 
or  cbuld  hejiot  have  obtained  Mrs.  Day s  consent,  if  hip  had'ofi^ifed^ 
her  a  premium  for  any  imaginary  damages  that  would  have  atiseDto  hef' 
by  his  building  the  mUA  ?    The  burthen  lay  uport  Weare  to  obtaih  thsit^ 
consent ;  rt  tras  his  part  to  have  done  so :  but  there  is  no  evidence  of 
accommodktion,  di\  his  side  as  to  that  point,  for  it  only  says  he  appUed 
to  Mrs.  Dai/  and  she  refiised  her  consent,  but  nothing  is  mentioned  as- 
to  a  premium  being  offered  by  him.     Suppose  he  had  obtained  her  oon^* 
sent,  and  the  corporation  haa  been  mentioned ;  when  it  was  an  express- 
part  of  the  case,  that  the  owner  should  dot  have  been  answerable,  there 
appears  rather  to  be  fraud  on  the  part  of  the  defendant,  £ot  he  had  no 
authority  to  think  so.     It  has  been  said,  stating  the  answer  given/  to 
that  letter  by  Adams,  that  there  is  something  in  it>  because  he  does  n^t 
expressly  deny  that  he  could  not  obtain  the  consent.     la  reply,  he  only 
insists  upon  the  agreement,  but  does  not  charge  it  in  the  manner  it  is 
done  on  the  other  side.    It  does  not  appear  how  this  consent  may  be 
obtained ;  for  if  he  can  obtain  it,  the  agreement  may  ^till  be  executed. 
It  does  not  appear  to  me  what  the  value  of  the  premises  would  be,  if 
applied  to  the  purpose  of  working  the  mill.    What  the  advantage  of  it 
might  be,*  is  not  stated ;  therefore  I  think  that,  without  entering-  into 
the  particulars  of  the  case,  the  Master  of  the  Rolk  has  done  fight,  for 
no  case  can  be  cited  where  parties  have  made  a  bargain  with  their  eyes 
perfectly  open  and  no  surpnze  whatsoever,  as  in  this  case,  in  which'  the 
Court  has  refused  •[[*]  to  decree  a  specific  performance.     Here  is  no 
mistake  of  the  object,  as  in  Hick  v.  Philipps ;  and  as  to  the  greatnesil  of 
the  price,  Adams  had  a  right  to  ask  a  large  sum,  and  the  dther  had 
agreed  to  give  it,  with  a  view  to  the  intended  purpose  of  erecting  and 
woi4anghis  mill ;  for  he  Mrent  upon  the  notion  of  that,  that  he  war  sure 
of  Mrs.  Days  consent,  and,  if  so,  of  that  of  the  coiporation. 

I>ecree  affirmied;  (2)v 

(3)  And  th«  dopotit  paid  to  the  plauiti£     R.  !«. 


[  *571  ] 


Olipuant  against  Hend&ie* 

(Reg.  Libvi783.  JB.  fol.  343.)  " 


[18]jtffly,1784 


'  ■  ,  i  •       .■  '        • 

J    By  wiU^  gave  the  .sum  of,  [1400^.]  to  a  religious  socie^  lu.Scailand,   Money  to  be 
to  be  laid,  out  in  the^  purch^e  .  of  Jieritable  sec^ritif 3,  Ixx  Scotland,   ^t^^tp^ 

-  •  "***   /utritablete^ 

curii^  in  SicU~ 
land,  not  within  the  sutute  of  mortmain.  (1) 

(l)  The  pcneral  opinion,  at  the  time  of  this  case,  was  in  favour  of  Lord  Tkurlow's 
dedaion  of  U ;  which  Iiord  ThuHino  confirmed ;  and  the  pomt  seems  not  to  have  been 

Ff  4  again 


^, 


i\ 


CaS^^  ,A|l&UBl>iANBfrIX^£nniNED 


APPKNDIX.  and  the  interest  thereof  to  be  applied  toward  the  education  of  12  poor 

IfliUT^  K  ciiiidren,  [and  towards  increasing  the  allowance  of  the  schoolmaster  of 

ITSJj         the  parish.]  ,    77 

>  ■  m\%ik  n>^ ,        It  was  contended  to  be  a  void  beqaest,  within  the  statute  of  mort- 

OljTh'aVt    ^main,  analogous  to  land,  as  being  t^bood  diaC  would' descend  to  the  heir 

n^t^f/^  a'vtJa  ^  ^^^  obligee. 

^'^R^r-^^     But  Lord  ChanpcUor  held  it  to  be  a^ood  bequest,  [taidjiedai«djtfcfl| 
«;d  05  Uf&itTM^^bt^ci  be  paid  as  09e  of  -the  general  legacies*-    K.hh'}'  ^ 

iHo  noi  «-iaaMAf-t«ii«d'  uiltQ  iIm  cause  of  Ji{ffoiH>i<MA  .▼•  Tmn$efuU  dtUstoSped  ia  ISOd.    JUii|^.. 

-  1:j«  « i.'ibj:.QA>«C']tbe>^  ^bnfinmed  ^.ord  3^iir/ot«*8  deier;mnfttioii,of  .the . principal  cafC  by  jl  a*  . 
«'j«a[/.-(f'  utimya^  doritionv-  whkfa  saains  to  bcve  tiow  rendered  the  point  unquestibneble  again.  .^_ 
:Uiq  ;tl:;'^:<thn^f:^l^l6  V«f»  330^  SITS.  3S7.    Lonl  £Mm»  C.  sp«ikifig  there  of  the' principal  i:aw,_ 

.  iio7  n^ot>aa^  f< :  Jhjs  ia  a  direct  df^tslon  ttpoin  the  point,  and  if  .1  bad  nHyre'dmibt  upon  it;  diit 

r.a&  ji -1/0  H'' kDth'oflty'bindft|De  to  determine  this  to  be  A  ffood  bequest* '*' P.  3a 
<    tH-k:  fico^    'It  may  be  ob(»erved  here  that  the  courts  of  equity  in  EngUutd  wiU  entertain  jurift* 
f.if.  ^.  't>    I  jdMplten^  {over  patties  resident  here]  and  decree  the  establishment  of  a  cfaar^  in  ScoUand^, 
t<  :?:-    ■.  ucontrary  tff  thtf  Kaport  of  Lord  JSTarehndbe's  opitdon  In  The  ProvaH  ofEdmbun^y-  Ju-' 
=/.:  .       .  ^,  AnOiWt  936.     CaiidSr  t.  (;^ni,  per  Loid  SIdon  C.  ^priT,  1795 ;  wad  Jttcfwy 


X.ord  Thurhw* 
ZincMs  Inn 

1784. 

The  question 
bein^niishelhcr 
the  plaintiff  has 
A  lira  upon 
stock,  the  Cotut 
wrill  not  order 
the  Bank  to 
permit  a  trans- 
fer. 


[*  572  ] 


Birch  against. CouBYV.  . 
(No  entry  on  this  occasion.) 

fF^E  plaii^tiff^frc^  had  filed  a  bill,  claiming  an  edtiitable  Hen  on 
.  -'-,  certain  stock  purchased  with  money  remitted  by  Mr.  Corbj^  from 
Virgii^f  in  respect  of  money  laid  out  and  paid  by  the  plaintiff,  for  the 
use»;a|id^in  the  education  and  payment  of  the  debts  of  three  of  Mr. 
Cofbi/ns/^QOMi  who  had  come  over  to  England,  and  applied  to  the  plain- 
tiff for:  that  purpose;  which  money  the  plaintiff  charged  by  fai^  bill  was 
remitted  for  the  purpose  of  satisfying  his  demands.  The  stock  stood 
in  {he  names  of  Vorbyn  and  Athawes,  in  trust  foi-  Corbi/n.  The  bank, 
hearing  of  this  suit,  refused  to  permit  a  transfer  of  the  stock. 

[^3   ^^  ^^  ^^^  moved  on  the  part  of  the  defendant,  that  the  bank 
might  be  ordered  to  permit  a  transfer,  but 

Lord  Chancellor  said,  this  was  in  fact  requiring  a  decree  in  the  cause, 
by  an  interlocutory  order ;  for  the  defendant  undertakes  to  prove  that 
the.  plaintiff  boa  no  lien  on  this  stock ;  and  this  is  to  be  made  out  by 
reaiding  tJie  answer,  which  could  not  be  read  by  the  defendant  upon 
hearing  th^  cauae.'  It  is  impossible  to  make  an  order  upon  the  stake- 
holder tp  quit  the  stakes,  which  is  the  main  object  in  dispute  in  the 
ca^se.(l)  .. 

(f)  The  cause  canpe  on  to  be  beard  on  tba  \Odi  of  JOeetffUKr  fblkfwhig;  vfhen  the  69 
was  dismissed  with  casta.     Reg.  Litw  1784.  AnfelLShik 
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Weller  against  Smeatoi^ .  /  J, .)  M  1784. 

Mall,  27^ 


^Reg;  !-«>:  1765;  B.fW.  258.  b.y  "  v!  ;^;\>-^^2^.^** 


^'"  to  be 


THE^^ialndfP/  «i»h~o  wiw  less^fr  flf'  art'  antieiit  rninottlhe  rivet  .ijflfp^^^^ 
^^owff,  filed  hi8  bill  ag»mfe  dii^  defeiidant,  staStttigrhlid^owii  title,  4nil  quieted  in  po$- 
charging  that  the  defendant  had  erected  certain  flopd-gate8»  ao4  f^thc^.taaionof  a 
^Ykfi  upon  the  ^td  )!^er,"9fyove  the  plaintiff 'i  liiilU  for tb?p^rp/9ft.fl£.miU;  and  that 
conveying  the  water '  of  the  sa|d  river  to  i>ra^/^rfaiMl::vG«««iofcj|F^ 
whereby  the  plaintiflTs  mill  was  obstructed,  and  that  defendant  hi^  \:te^^^*P^ 
right  to  erect  such  works,  SfC. :  and  prt^ing  that  thfe  plaintiff  P^i|[bi»l^8' 'abo^  it,  and  be 
quieted,  by  the  injunction  of  thid  Court,  in  the  possession  of  jus  i;pi))>  rartricted  from 
and  that  tne  defendant  mi^t  be  decreed  to  pull  dowAhis  several  worka^i icrecting others • 
and  be  restrained  by  injunction  from  building  any  other  works,  Spc;<        -  idemuner  be- 
1*6  80  much  of  the  relief  prayed  as  required  the  wdrks  to  b?  'ptfll^d-J^IS'lJ^^^ 


down,   and  the  defendant  to  be  restrained,  Spc,  the  defeiidant  detmifr^d, '  |,iighed  his 
for  that  the  plaintiff  ought  to  have  established  his  right  at  law,  in  tlie  right  at  law» 
premises,  before  he  required  the  aid  of  this  Court.  aUowed.(i) 

Mr.  Mansfield,  Mr.  Madocksf  and  Mr.  Stanley,  for  the  plaintiff. 

The  case  of  Bush  v.  Western^  Pre.  Ch.  530.  proves^  that  this  kind  of 
suit  is  properly  brought  in  this  C^urt,  in  the  first  instance,  without 
being  driven  previously  to  law.  ,  It  is^apalf>gQUS  %Q  the  cases  of  diverting 
water-courses,  which  this  Court  has  expressly  made  a  head  of  equity. 
There  are  several  cas^  in.Viner,  tit.  Chancery,  So  The. Mayor  nfVtfrA 
y.'PUkimrton,  \  A»tk..282.  [*] /fow  v.  Tenants  of  J3ro7?wgrrOT>e,^  1  Vern.*  C*57S  ] 
22.  JEwetme  Hospital  \.  Andaver^  I  Vera»26G.     Besides,  this  demiiri^  ^  ^ 

beiAg  mjrely  to  the  relief,  a  full  discovery  is  now*  obtained ;  annd  it'wiH 
put  the  parties  to  a  new  and  uiiQQcessary  trouble  andexptnee.  Dt  is 
not  at  all  the  same  case  as  where  a  plaintia  applies  for  an  injanfetidm 

Mr.  Scott,  stnd  Mr y  King,  for  the  defendax&Cs. 

This  Court  will  never  permit  a  bill  of  this  kind  until  the  right  is  este-^ 
blished  at  law,  for  this  is  a  dispute  between  two  individuals,  -respblptiiik  a  ' 
right  in  which  no  third  person  is  concerned, .  and  therefore  cannot  oe 
said  to  prevent  any  multiplicity  of  suits ;  Lord  Teynhom  y;  HerheH, 
2  Atk.  483.  City  of  London  v.  Perkins,  4  Bro.  P.  C.  157.  »  Viti.  ift. 
Chan.  425.  pi.  35.  WhUchurckv.Hide^  Q  A\k.mU  '     •    ^^ 

Lord  Chancellor.  -—  I  take  it  to  be  a  head  of  equity  Co  intei^pose,'  hy' ' 
way  of  injunction,  when  a  party  is  erecting  new  worics  upoti  {bl  old^ 
possession  ;  but  when  the  works  have  been  permitted-  to  remam  thre^ 
years,  that  it  is  considered  as  soeba  iacbes„  as  to  preclude  the  partr 
from  having  relief  here,  without  going  first  to  law  (2).  In  this  case,  it 
has  been  put  upon  this  ground,  that  it  is  within  the  equity  of  this  Court, 
to  take,  ex  ah  ori^ne,  a  question  whether  t)r  not  a  right  is  violated.  It 
struck  me  immediately,  from  a  general  recollection  of  the  cases,  that 
the  Court  have  exercised  no  such  jurisdiction  (3).    There  are  two  ways 

in 

n)  See  alao  The  Birmingham  Canal  Company  ▼.  Lh^  18  Ves.  515.  to  die  mmt 
point.  Lord  Eldan  C.  in  that  case  (p.  516.  517.)  said,  that  in  Robinson  ▼.  Lord  Jh^. 
ran,  post,  588. ;  Lord  Thurtow,  who  granted  an  injunction  upon  the  party's  not  bdag 
guilty  of  delay,  put  him  upon  the  terms  of  going  to  trial  forthwith. 

(2)  See  also  in  The  Birmingham  Canal  Company  ▼.  Lloydf  18  Vos.  515. 

(3)  Lord  Eidon  C.  in  Hanson  t.  Graham,  7  Ves.  507,  508.  A.  D.  1802.  says,  "  The 
**  law  as  to  injunctions  has  changed  Tery  much ;  and  lately  they  hare  been  gnmtSd 
«<  much  more  liberally  than  formerly  they  were.  Formerly,  when  legal  rights  were  set 
'*  up  to  the  extent,  in  which  they  are  set  up  in  this  case,  the  Court  were  very  tender  in 

granting  iiyunctions.     I  remember  when  in  a  case  of  trespass,  unless  it  grew  to  a 
nuisance^  an  injunction  would  hare  been  refused ;  and  eren  in  the  case  of  waste  if 

••  by 
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WzLun 

against 

SWAVOK. 


APPENDIX;  in  which  iippUcatiobk  to  this  Court  have  heefi  made  Wk  thiskiDd  of  caser; 

First}  in  order  to  'compel  the  party  to  try  the  right>  which  was  one 

part  of  the  case  of  Welbyv,  The  Duke  of  Ruilandy  7  Bro.  P.  C.  755.  (4)  in 
the  House  of  Lords :  ^condly,  to  prevent  a  multiplicity  of  suits,  wbitb ' 
was  a  point  in  the  same  case ;  most  of  the  cases  on  the  subject  had  beea 
looked  into  upon  that  occasion,  and  it  was  found  that  hi  no  instance  es^^ 
cept  that  of  Busk  v.  Westemy  this  Court  had  ever  interposed  m  a  tuers 
question  dH  right  between  A.  and  B.  they  having  an  trtiniediate  oppcv" 
timity  of  trying  the  right  at  law,  which  would  be  de6nitive.  (5)  If,  after 
trial,  the  party  should  begin  again,  and  commit  new  trespasses,  it  is 
possible  a  case  might  be  made  to  induce  this  Court  to  interpose  by  way 
of  injunction,  but  merely  when  one  party  claims,  and  another  denies  a 
right,  it  is  impossible  for  the  Court  to  entertain  the  bill. 

Demurrer  allowed. 


.\ 


<.» » 


*^  by  temporary  acts,  from  time  to  Ume  merely,  the  sul^j«ct  of  ao  action,  aiidnotbii)^>. 
«  ina  along  with  it  irreparable  mischief,  Lord  ffardwkke  thought  it  was  franted  oaty  il 
*'.|buowingtbe  relief.     Lord  Tfturhw  had  great  difflcuUy  as  ietrespass**' 

!4)  Q  Bro.  P.  C.  39.  Svo.  edition. 
5)  See  Lord EldimC*s  obaervationa  referred  to  by  note (3),  and  Mtigg  v.  M^^  ^. 
ford  Lord  Thurlow,  2  Dick.  67a 


[  •ST*  ] 

Lincoln's  Inn 
H<M,Mtty  28ib, 
1784. 

Subsequent  in- 
tereat  on  a 
mortffaire  to  be 


upon 
the  principal 
and  interest  re- 
ported due ; 
but  upon  bonds 
or  legacies,  on 
the  princiiHil 
only. 


« 

[*]  Perkyns  against  Bainton. 
(Reg.  Lib-  178S.  B.  foL  336.  b.  and  338,  b.) 

TT  ^as  agreed  by  the  counsel  on  both  sides,  and  bj  Mr.  IXeJdm  the 
^  register,  that  when  subsequent  interest  was  directed  to  be  computed, 
it  was  tbe  eourse  of  the  Court,  in  case  of  a  mortgage,  to  compute  s«ck 
interest  on  the  principal  and  interest  reported  due ;  but  in  cases  -dT  boadi 
ot  legacies,  to  compute  it  on  the  principal  only,  and  that  thia  was  estsr 
blished  by  Lord  Macdesfidd^  in  a  case  reported  in  Peere  Williams 
(1  Wms«  453.)  f  This  was  the  case  of  a  sum  of  money  charged  by  will 
oil  land,  as  a  reward  for  care  taken  of  testator's  daughter,  who  was  a 
lunatic,  and 

Lord  Cb(tncellor,   considered  this  as  the  common  caae  of  a  legacy^ 
and  directed  the  interest  on  the  principal  sura  only. 


t  Sec  alio  1  Wms.  48a  —  6SS.^  1 
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[S.C.  iCox, 
104.] 

Lincoln's  Inn 
ffaU,  June  8th, 
1784. 

Whan  a  biU  is 
referred  for  im- 
pertinence be- 
fore the  time 
for  answering 
is  out,  the 
plaintiff  cannot 
have  an  injunc- 
tion as  of  course, 
but  must  more 
it  on  notice  and 
affidant. 


Nbalb  against  Wadeson. 

(No  Entry.) 

AVi  order  had  been  obtained  by'  the  plaintiff  for  an  inj unction  for 
"^  want  of  an  answer,  as  a  motion  of  course.  Mr.  Harvey  now  moved 
to  set  aside  that  order  for  irregularity,  on  the  ground  of  the  l>iti  hAviag 
.been  referred  for  impertinence  before  the  time  for  9sx%wenisjt  ^as  iiitA\ 
and  t^mtended  that  referring  the  bill  fbr  impd^tiitn^hc^  <^t^redf,  df  6o^|ar^ 
all  proceedings  iri  the  cause;  and  he  cited  a  case  tfffajms;  V^ moid' 
gomery^  Hit.  l7SSy  for  that  purpose.  '    ' 

Lord  ChanceUor  said,  that  the  rule  was  not  gt^nerally^  that  referring 
the  bill  for  impertinence  stayed  all  proceedings :  but  i^  tmlj  dus,  (hit 
upon  a  bill's  oeing  referred  before  die  time  for  answering  ig  out,  the 
pimntiff  should  not,  at  tbe  expiration  of  the  time^  move  for  an  iqunc- 

tioD» 


IN  T.HC1   Couax  OV  CUANCBRY.-  ffjf^ 

tiouj.fis  of /Ci^utrse  for  irA«kt  of\  an  aoswer^  but  should  be  in  tho  aAoit  APFQCTOIX. 

utiiatiooaaif  the  time  for  answering  was  not  out ;  in  whidi  cdse  he  mutt  

move  it  upon  notice,  and  affidavit  of  circumstances.    If  this  case,  tiiere-  1784. 

fore,  had  rested  on  the  single  ground  aforesaid,  the  plaiotiiF  would no^  ^  im^  ^/ 

have  obtained  the  injunction,  without  giving  notice  of  motion;  but  it  Kiale 

afterwards  appeared,  that   the  defendant's  clerk  in  Court  had  taken  rj^*"*^ 

upon  himself  to  waive  taking  advantage  of  the  irregularity,  by  [*")  agree*  Wadbsoit. 

ing  that  the  plaintiff  should  take  an  injunction  as  for  want  gf  an  answer.  [[  *S75  ] 


Ex  parte  West.  (1) 


JLhtcoin*s  Irm 
10th,  1784. 

In  the  Matter  of  Scaife,  a  Bankrupt.  2rt5^m\  sth 

^^  editioi>.] 

npHlS  was  the  petition  of  the  bankrupt.    The  only  question  arose  upcm    A  8iifTi?«d 
-■•    the  following  clause  in  a  will :  "  1  leave  to  A*  B.  and  C  sons  of  ■*»re  ihaU  pot 
Anhur  Scaifcy  1000/.  each,  the  interest  to  be  added  to  the  principal   ■»VT*^*^"' 
yearly,  until  they  shall  respectively  attain  the  age  of  21  years ;  and  in   ZL^n***** 
case  any  of  them  shall  die  before  that  age,  then  to  the  survivors." 
A,  died,  and  then  B.  both  under  21  years  of  age.     The  question  was 
whether  that  part  of  the  share  of  A,  which  survived  to  B.  upon  the  death 
of  A,  survived  afterwards  to  C.  upon  the  death  of  B,  or  whether  J5.'s 
original  share  only  survived. 

Mr.  Madacks  insisted,  it  was  an-  established  principle  in  this  comt, 
that  a  survived  share  shall  not  again  survive,  without  express  words,  ofr 
manifest  intention  for  that  purpose ;  and  cited  Rudge  v.  Barker^  Forrest, 
124.  and  the  opinions  of  Lord  Kin^  and  Lord  HoU  there  mentioned,  as 
fully  establishing  this  doctrine. 

Mr.  Scotty  on  the  other  side,  cited  Pain  v.  Bensouy  3  Atk.  78. 

Lord  Chancellor,  —  It  is  impossible  for  me  to  determine  this  survived 
part  to  survive  a^ain,  without  contradicting  Lord  Talbot^s  decision.  The 
ouestion  is,  whether  the  word  share,  in  the  case  cited,  does  not  mean  all 
that  die  party  took  under  this  will,  wliich  would  take  in  the  survived 
part  as  well  as  the  original  share,  and  which  I  should  think  a  very  natural 
construction ;  but  here  are  cases  in  point  expressly  determined  otherwise. 
I  own  it  struck  me  forcibly  from  the  first,  that  the  whole  ought  to  sur- 
vive ;  but  I  cannot  find  any  difference  between  this  and  the  eases  citeA ; 
and  I  do  not  care  to  overturn  a  decision  sitting  in  bankruptcies,  whan  I 
can  have  no  opportunity  of  re-considering  my  opinion.  It  is  very  necte- 
sary  that  the  rules  of  construction,  in  wills,  should  be  established ;  and  I 
own  I  cannot  make  out  [*]  any  distinction  in  this  case.  As  to  the  case  [  ^576  3 
of  PoiJi  V,  Benson,  k  seems  to  me  that  Lord  Hardmcke  disapproved  of 
the  general  rule,  which  induced  him  to  endeavour  to  find  a  oistinction. 
I  cannot  agree  with  him  in  considerine  that  case  as  an  exception  to  the 

feneral  rule,  though  perhaps  I  should  in  bis  opinion  of  the  rule  itself. 
tiiwever  it  will  be  too  ipuch  for  me  to  decide  this,  against  the  autfa^ 
rities,  in  a  petition  on  a  bankruptcy.  If  the  parties  cnoose  to  bcij;^  It 
before  me  in  a  more  solemn  way,  upon,  bill  and  answer,  I  wiU  §tve  it 
more  consideration. 

Th^  parties  aflterwards  filed  a  bill,  and  the  cause  was  set  dowp.befoire 
hifiilonor  the  Master  of  tjbe  £o2s,  who  decreed  that  the  shar^.4i4not 
survive  a  seconu  time.  (2) 


'  I 


(1)  See  the  report  (xPthb  esse  m  totidem  verbis,  reported  by  Mr.  C«x,l  T*  W.  ^75. 
ndte.  An  addition  of  the  subsequent  lesult  of  the  Mse  Ift  »t«l^  Ir  the  5th  wUtkn  of 
P.  W.,  and  the  Editor  has  inserted' it  in  his  neat  nole^ 

(2)  **  la  consequence  of  what  feU  finora  the  Lord  demeenbr  «  bill  wae  4Hed,  tmA  the 

**  cause 


g^Q  Cases  Argued  indT)etermiked 

'AnriSV^IX.  **  ^""'^  ^^  '^^  ^'  OHi>kant,cmiB  on  to  be  heard  before  Sir  Xloytf  Xenjfon,  at  tlie  RoBs^ 

-*— ■•  *  ."  24  June,  1785f  wheit  hi«  Honor  expressed  his  cpnciurence  intb  the  cited  caeei,  inJ 

hi^fi.  *l  iBud  that  it  would  be  too  much  to  extend  the  woHs  by  conjecture  beyond  tfaor  natunl 

V,  y/gH'>  iJ  'hnport,  and  therefore  decUred  that  the  moiety  of  the  legmj,  which  survived  to  &  on 

^^>^K^^  ^'H  the  ileath  of  A.  vested  absohitely  in  A,  and  did  aotnpon  his  death  under  tfasM  of 

^^^^^V'-^  3t^fllsnhrivetoC."    See  note  to  the  5lh  £;it<ii»n,  Goxy  P.  W,  I  voL  27fi. 


Jo    i'«.'J.,.~ 


^,' ■  BoYNTON  against  Pakkhurst. 

junr  14th,       i^t'  .  (Reg.  Lib.  1783.  A.  fo!.  5S1.  b.  5S4.  b.  Md  585.y  ■  < 

1784.  ,MZl.^.    .       .      V     ^  r  .  '         .  .     , 

Jewdeofthe  '^jS^U  Gi^th  BowUon  havine  byifill  impowered  Iiis  wife  (v^haq  fae 
iwfe,  though  "''  *^  tnade  executrix)  to  raise,  by  martghge  of  a  particiilar  real  eatate^  a 
fiS^inT*"  Bilffldent  sum  of  money  for  payment  of  his  debts,  in  aid'ief  his  ttenoaal 
herfor  1^^  estate ;  and  having  devised  to  his  wife  the  use  of  her  jewels  fer  nerfifei 
A^\  fuH  b>  fffM  ■  The  cause  coming  on  for  further  directions,  a  quesdon  arose,  whether 
lor  payment  of  the  wife  was  not  entitled  to  the  jewels  absolutely,  ai  her  ptKrafrtieriAlia; 
husband's  although  the  personal  estate  was  not  sufficient  to  pay  the  Sebis,  or 

debta  charged     whether  they  should  be  applied  before  the-  real  estate  charged  with  tkc 
^!ddS^  '^^^^^^  w  the  authority  of  Tipping^ v.  Ttppir^il  Wnm.729.: . 
tonahy.  (1)     ^.'^    hw&  Chancellor  decreed  the  ^eweh  to  thewife^  in  preyudioe  of  the 
';;  charged  estate.  , 


.  (a)  Thedaim  to/unijiAtfriia^  ianot  tobedisiqppomtedby  thaeffWrt  of  thec^^ 
acredilitar  who  has*  dou|»U  find.     Pn  Jjord£ldom.C,mJMckJ.  Cot^per,  8  T>ft.397. 


i  J" 


LmcMtlnn 

HmU,  December  JEx  pariC-CoBHAM* 

94th,  1784.  ^ 

Joint  creditors 
let  into  prove 


A    SEPARATE  commission  having  been  taken  out  against  Ferryman, 
^^  who  was  one  of  three  partners,  the  joint  creditors  now  petitioned  10 
%tiiWfi"),     ^^  admitted  to  prove  their  debts  under  the  separate  commission.  (1) 
'  '  Lord 


$.  v;  ^di  V  '         (1/  ^(^^  ^*  fluctuation  of  the  law  on  thete  pomts^  ^aad  the  uiassm  ndr^  pfoce- 

>^.«   >'r9*T--'^-:  y  dure*  se^  CdlenTt  Baiikrupt  Law,  463,  4^4,  4^5.  Cooke's  ».  Xi.  845«  4c  \5A 

-3    J^r^??  --4did6il)   which  citas  XinUr  aOa)  Ex  parte  Ho^fMrn^  poet.  8  voi  5.  t  JSr^tOfUPegh  ^ 

^^    •  ' '.  f  r  i'J!  r;  3  '^tlft>  J:  ^pmHseJF^t^m,  ift.   1 90.,  and  rnqst  o£  the  material  cases  up  to  its  pnblirstjflP- 


-•  \v*:  'S.-I/^V;.' 


-\-  ^ 


^*i 


4.  <> 


-k     -.    ' 


^»?^  ' .  p  ?"'-»  JU^   -SWon.   C.    however,  in  VuUon  v.  Morruoth    17   Ves.  307.,   Ad  edtm  ui» 

d^    hist»ri^>iew  of   the   point      His'  Lotdshlp    Aere    says/   **  The  oipiaisii  <^ 

];^'''LmA~^ahiidieJtv,  was  that  a  joiht  crc<fitorconkl prove  under  a  eepanfia  eomarfaodB 

*^^^  ^'did;^Ybr*the  purpose  of  assentrag' to,  or  dissenting  ftoni^  ths  cfttifioate  t  Jlrt  ^  * 

^^    :.t:^   i:TJP'  rabiive  dttiddndai .  and  that  ihey  must  ^le  a  bill  for  an  aacouat  of  the  jgbft  ottu- 

**  — The  subject  todk  9  diffisrent  turn  a^  difierant  periods  until  the  time  of .  Loid 

'•p.  **-.  XAtiriotir ;  who  a>n«dered  it  with  gjieatansJety;  ana,  having  oOnsultddtiidito^  the 

V  .'<  judges^  eipfemed  ills  decided  opinion,  tliM  the  oontrsry  course  Waa  th^  beeti  *  bcio^ 

'^>  (He  tnoti  le^il ,'  and  therefore  hM  -die  joint  credMi^ should  be* adartwd  tot^gtre. 

^-'^  gnfttAe'widttnd^  under  a  separate  cottnaisshyny  that  |i  wnrtrninsoa  of  faap^npt*? 

**  iras  an  execution  for  all  the  creditors ;  that,  if  a  joint  creditor  had  bq^ugfn^a^.fi^ 

''  against  all  the  debtors  he  might  have  several  executions  against  each;  and  tiberefctc 

. .  *'  tho  bfuikruptor  preventing  hi»  action  wiMLefiect^^^Pjo^  he  cpiMMlered  as  a  judgmco^ 

^*  for  him  as  vreU'  as  the  Others,  that  he  had  a  i^i*&  r^^T)S't^'d5Y)|lAJ^  ^.'^  ** 

**  upon  the  assignees  of  the  separate  estate  to  Bnng  miir  fiffl  io  'liifvl  HHi  wteouA 

**  settled.  —  The  question  aAerwards  came  to  be  considered  by  Lord  JLougkbonmgh,  «^ 

"  got  back  to  the  old  rule,  and  abided  by  it  firmly  (Exjtarte  EUon,  3  Ves.  238. ;  £' 

.     **  parte  AbeU,  4  Ves.  837.;  et  videEx parte  TaUt,  16  Ves.  193,  194.  j  and  the  Ttfenac» 

.  **  in  note  (a));  but  great  difficulties  occurred;**  which,  his  Lordship,  afVer  ststiitg< 

thus  proceeded :  -*  "  The  question  then  came  before  me ;  and  upon  consideration  of^ 

"  tlie  authorities,  I  thought  the  best  course  for  me  to  adopt  (whether  the  beat  in  prino- 

'*  pie  I  have  often  doubted)  was,  that  the  ruk  should  continiie  to  be  applied  as  it  li*^ 

a  bctn 


^k  THiE  CortJiit  Of  Chancery.  9^7 

^     Xbi^d\0ahceU0rstad:^  hfe'Wair  aware  that  this  pomt  had  h^^e^  beiSn  >AMa^«WWt- 

!^ecided»  (although  it  !had  been  usual  for  the  qommissiohcrs  to  r^ftU6  the        -=— 
proof  of  joint  debts  under  separate  <;oaimis6ioQS ;  but  be  did  iiot  seeji^hy        4^{Q4* 

f-  thi^  rule  'that  applies  to  the  case  of  separate  creditors  proving  their 4ebt8      \m\^i^md^ 
under  a  joint  commission,  did  not  apply  to  this  case.     His  obIjt  doubt       Ex  parte 
was,  to  what  extent  this  benefit  should  be  allowed.     It  would  be  hard       Comam. 
that  the  joint  creditors  should  come  upon  the  separate  estate,  to  tlie      C*^'7  J 
.prejudice  of  the  separate  creditors,  and  still  have  an  exclusive  power  of 

.coming  upon  the  joint  estate :  but  the  separate  assignees  might,  if  they 
pleased,  possess  themselves'  of  the  bankrupt's  proportion  of  the  part^ 
nership  effects ;  and  then  he  thought  the  justice  of  the  case  would  be,        ,^,^^  ^^^^.^ 
that  both  the  joint  and  separate  creditors  should  come  in,  pari  passUf  .^<tr. 

jipon  both  funds.    But  as  the  present  petition  was  consent^  .tprjhe   ^^      ^^^ 

i-.  would  make  the  order  now  upon  consent,  and  leave  ihe  poii^forjBie   *f(g„^rfj^^i^ 
presefit,  where  he  found  it,  to  be  decided  hereafter,  *  upoa  more  cpiasi-    -.  <,i  vd  a^*-  ^ 

- ideratioiv  t<    .-<,.•.  ..-.•■,..    -.^n.-       c'U''-^^:bnfi 

->,:=.■.     ..•.-.,  .■  •  --..■..    ,,T  ■  .   '"■^^'  "^^,;^^ 

./,\A>V-JSfP^neJl0dgs(m^y(A,2,^.$.   [Ef parte Pagu  EjfpafUjpmtuv^^^U%}^^        *ii^n\l     -^ 

,,,-^.J$Mtiee  the  precedinK  note  of  the  Editor.]  7'.       '-  '  ^   \s^  »  • 

•  ••     f      -  ■  •        .  ^  *    .  -    •  »        .  .  '       '  ■  C "  1  '  ''ir.'   --tif* 

-  *'  been  for  some  yean  in  a  course  of  application ;  andlheref(ve  I  liav^^nat  dimwbpJUie'  -' 
:**  tnaotkch,  asit  has  of  Uteprerailed.     11^  r^sukisthatoowit  ha«heeiit^i4witQod  for 


fifteen  years,  that  under  a  separate  commiffiion  of  bankruptcy,  th?  .Qtl^er  parti)c^, 
maining  solvent,  an  account  shall  be  directed  of  the  joint  estate  in  the  absencse  dveii  of 
t^  other  partners ;  and  upon  the  application  of  any  one  joint  creditor,  whether  the 
'.'  otihers  choose  ft,  "or  not,  the  whole  account  being  taken  !n  the  bankru^tie^,  the  Joint 
**  dreditofv  shaH  be  paid  pari  passu  out  of  ^e  joint  estate ;  and  the  tesidne  IfaaU  thei  be 
"  distributed  only  according  to  the  respective  interests  of  the  partners  ;  and,  if  the  rule 
"  of  law  where  a  creditor  takes  execution,  is  the  same,  perhaps  we  are  not  far  wrong.  *^ 

See  a  distinction  where  a  copartner  has  become  insolvent,     £x  parte  Janian,  5  Madd. 
Hep.  229. 


Ex  parte  Nicuolls*  .  .(..^  f\ 

{Ueg.  Lib.  1784.  B  fol.  123.  b.)  ''^ 


i'} 


'     '              t 

1    'l^- 

i'l  ''ivoj/iiv. 

'»■'      ■;   V'l  .r:  ♦•!• 

.  LmeoimU  Inn 
HaO^IhomlH 
sad,  1784. 

•  JT  having  been  referred  to  the  Master  to  considc^r  of  a^prope^  ijnain- 

-*  tenance  for  the  infant  NichoUs,  out  of  theTealimd^'pevsap^^e^ta^  of 

his  Either  (who  died  mtestate):  >l.  B.'caifie'beibi»«  the  MastefVi^md  ^f^^^ 

•  aIK^  aA»a^   «'a    *ViA  wia^MVavkATi/vA    A]1>MHMi/t     Kw  ^ho    ]\<riilll  amfiV  I  ■■Mill  "^  ina(l*#S«««»  Mm\. 


will 
Dotlietoa 
Maitw^i  Tqport 


Master,  in  rapport  of  these  facts:  the  Mastei^  therefore  laade^Kpi.^eport  ^^'S^ 
of  tnaintenahc^,  lEKBd  A,  B.  now  excepted  to  thin  report  upon  Im^  same  J^^^q^  but 
i^Quads,  which  wet-e  now  supportfedbj^  affid*iit^;  but'  '(       »"  r-  -  must  be 

Lqrd  CAomi^ftir  aai4»  that  exceptions  wocdd  not  lie  to  <  iS^^Yj^rt  of  bliahcd 
maintenaoce  (1 ) ;  and  moreover,  tmt  it  was  impossible  ^  ?^^M  ^®  ~~^ 
^isottec^,  in  this  form,  of  AjS.-s  l^tle^  which  must  b^  i^t  j^t^^^iahed 

.  ^    '^*  ■     :     A     l--      •      ^    j.t.M7  ,.')  .  ■   f  >'■:.*,  .    T       •  -    ..   ,,  ^,     I  '..  t.,',- 

'if  ■  T 

'         I  .  .    .  .       .-        -•      1  •;.''   .••    -. 
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[*]  Ex  parte  Beck. 
A  Petition  in  Patents. 

Some'drtgr. 

A  putentbeor-  A   CAVEAT  having  been  entered  against  patting  the'  great  Mid  t^t 

ing  date  12th  *^  patent,  for  an  invention,  which  bore  ^  date  11^  August  ]784»  tite 

Avgutt,  but  the  I^ora  Chancdlor^  upon  hearing  the  petition,  took  some  time  to  cdMiAr 

caTei^ot  dis-  of  it;  and  did  not  make  his  order  for  dischargiitg  the  catettC  u^ttk 

SSf^e^pL  ^^  AvgHtt.    The  patentee  did  not  enroll  his  eoecificatidb'  iMil  iti^ 

tenteesup-  iSth  December  1784,  supposing  the  patent  bore  date  tfve  <&y  HidrCjil 

poting  it  bore  4irdtr  Wis  made :  but  he  was  then  toJd  the  four  motithte,  limited  bfi^ 

date  ^e  latter  j^qi  q£  ParHament  for  the  enrollment  of  specifiicationt,  had  el'spsed.  * 

*^*UtiuSL  "^^^  patentee  now  petitioned  the  Lord  Chancellor  to  alter  the  "patent, 

^f^^D^cemberf  ^1  making  it  bear  date  the  27th  of  August^  instead  of  the  12th ;  bat  '  • 

when  the  4  '  Lopd  CkattceUor  said,  that  although  ne  was  perfectly  satisfied  that  like 

month^hadex-  patentee  was  well  entitled  to  his  patent;  and  that  his  case  wa^  i  Ycrjr 

pired :  the  date  ^^^d  one ;  yet  he  conld  not  make  such  an  use  of  hts  power,  as  keeper  of 

oui^^ll^-  ^c®^  <^>  ^  ^  A^^i*  A.  patenti  in  any  degree,  upon  an  applieatios 

^^         '      of  this  sort.    That,  perhaps,  upon  the  petitioner's  applying  nmt  a  ne^ 

patent,  the  oiioers  might,  under  these  circumstances,  be  mdtrced  to 
tcinit  their  fet*s ;  but  Uiat  he  could  give  no  relief  upon  the  preMt 
petition. 

[S.C.1C0X,  ,^tt^ 

984.  QmodvUief 
and  Mltford*B 

T.  217.]  HoARE  against  Parker. 

fiofl,  Jon.  I7th,  :  (No  Entry.) 

1785.  J     - 

Bill  filed  to  di*.  npHE  bill  stated,  that  James  Stuart,  by  his  will  dated  Ist  Deeemier 

^'^ jy^^  ^'^^  ^^^  ^^  bequeathed  to  RobeH  Long,   He/try  Ratoer,  -and 

Sndoiif  he  Robert  GreerwwayY  ^eir  heirs  and  administrators,  all  his  estate,  boA 

plcadi  tfaathe  real  and  personal,  upon  the  trusts  thereinafter  mentioned ;   and  panicu' 

kntmone/  larly*  the  smd  testator  gave  and  bequeathed  to  his  wife  Mur^  httdttf, 

widiout  iwtice  |br  aJod  during  her  life,  (in  case  she  should  so  long  live  sole  and  unaiir- 

^^f^*.  ried,  but  not  otherwise),  the  use  and  usage  of  such  and  so  rau<^  of  Ws 

2^«rer5Jat  9^^*  •*  ®^  ^^®  t*]  ""^  ^^^  Stuart  should  think  fit,  choose,  andiif 

be  haa  no  other  jdfittirotts  to  have  the  use  of;  and  the  said  testator  thereby  ^yrected  Im 

artidea  than       said  trustees  to  cause  an  inventory,  or  schedule,  to  be  made  of  the  seieril 

tboK  9ed^;   parUculars,  whereof  his  said  wife  should  make  choice,  and  tliat  uote 

^*****wrwii    *        inventory  or  schedule,  they  should  take  her  adkno#lecIginent' in 

inthTiDM^    writing,  signed  by  her  own  liand,  of  the  receipt  there<>f,  and  of  her 

that  is  npe     '     having  the  same  in  her  custody,  to  the  end  that  they  lAigftit;  be  enol^k^, 

sufficient.  (1)      IB  case  of  hcr  deadii  or  marriage,  to  recover  the  said  plate  t^luid  the 

r  *^7Q  1      testator  then  proceeded  to  dispose  of  the  rest  of  his  re^  and  ptrwaA 

^    ^'^  J      estate,  for  the  benefit  of  his  son  and  his  issue,  in  Ui&tnanner  thertfiB 

mentioned,  and  appointed  the  said  Robert  Long,  'HeMr^  T^tvrr, -as^ 

Robert  GreenavDajf^  executors:  That  after  the  death  of  tlW* legator,  hfs 

widow  Mary  Stuart  tntude  choice  of  some  of  the^plafci^,  and  mibMnib<^  a 

receipt  for  the  same:   That  Mary  Stuart  died  on  the  14th  Dceen^er 

(I)  Tb»  whole  plea  is  set  forth  in  Mr.  Coz*s  ropcrt.  It  it  in«di  prefWiUe  to  nit 
above,  which  seemt  lo  have  been  iacorrectlgr  copied  from  part  of  it.  Upon:1ka  Biuisif 
of  full  afcnnents  in  a  plea  to  rebut  the  case  made  b^  a  bill^  &c.  m  JMi^JMcivaMS^t^' 
cellent  work  on  Fleas  ta  EouitT,  SS,  €t  teg.  ^.  . 


'■'  >A.A   >.» 


■■\: 


IN  THfi  Court  of  Chanc£iit*  5^ 

1782,  by  which  her  interest  in  the  said  plate  ceased ;  —  but  that  the  said  APPENDIX. 

Afary  Stuart  in  l>er  life-time,  pawned  the  whole  or  the  greatest  part  of  

the  said  plate  to  tlie  defendant,  for  some  considerable  sum  of  money :         lf705» 

That  the  plaintiff  (who  were  the  assignees  in  trust,  of  the  representative      *^   -~\  _' 

of  the  surviving  trustee  and  executor  under  the  will  of  the  said  testator),         Ho^n 

had  commenced  an  action  at  law  against  the  defendant,  for  the  recovery         against' 

of  the  said  plate  ;  but  that  they  could  not  proceed  therein  for  want  of  a       Pawmi- 

dincovery 4>f  what  articles  of  plate  were  pawned  to  ^e  said  defendajKi 

iood  tbe  bill  therefore  prayed  that  the  said  defendant  might  set  forth  mid 

dificover  a  full  «nd  particular  account  of  all  and  every  the  several  'pieoefc 

9Xid  parcels  of  plate  late  belonging  to  the  said  testator,  so  pawned  or      .  '  V  ' 

pledged,  or  pretended  to  be  pawned  or  pledged  by  the  said  Maiy  Stnartj     "  .. . 

^  by  any  person  or  persons  by  her  order,  or  for  her  use,  with  him  tli^ 

aaid  defendant,  togetner  with  the  several  days  and  times,  when  the  tame  :  i    i 

was  or  were  so  respediveiy  pawned  or  pledged ;  and  the  respective  sum 

and  sums  of  money,  lent  and  advanced,  or  pretended  to  be- lent  or 

advanced  on  each  particular  article,  with  true  copies  of  all  entries  in  his 

books  of  accounts,  papers,  or  memorandums,  original  or  duplicates,  of 

such  pawns  or  pledges,  or  in  any  wise  relating  thereto,  in  order  to  enabio 

tbe  plaintiffs  to  proceed  to  trial  in  the  said  action,  to  recover  back  from 

the  said  defendant  the  said  plate,  so  pawned  or  pledged,  or  pretended  td 

be  so  p^twned  or  pledged  as  aforesaid* 

I*']  To  this  bilt  the  defendant  pleaded,  that  on  the  6th  day  of  Apriii      [  #530  ] 
and  51 6t  day  of  August,  1781,  &c.  during  all  which  time  defendant  carried 
on  the  business  of  a  pawn-broker,  the  said  Mart/  Stuart  being  possessed 
of  certain  pieces  of  plate,  and  claiming  the  same  as,  and  alleging  the 
same  to  be,  her  own  absolute  property,  and  the  same  so  appearing  to 
defendant,  the  defendant  did  bona  fide  advance  and  lend  to  the  said 
Mary  Stuart,  or  for  her  use,  several  sums  of  money,  (to  tlie  amount 
therein  mentioned,)  all  which  sums  of  money  were  really  and  bond  fide      ^-.v  .  .• 
advanced  and  paid  by  defendant  to  the  said  Mary  Stuart,  on  the  said      '^  ^  -' 
days  accordingly,  and  the  said  Mary  Stuart,  or  her  agent  at  the  same 
time  di^pofiited  and  pledged  the  said  pieces  and  parcels  of  ^^latoH^      ' / 
fpectively,  with  defendant,  as  a  security  for  the  said  sums  of  moniy 
respectively;  defendant  then  averred  that  the  said  monies  neve^  W^e 
repaid^  apad  that  he  did  not  at  any  or  either  of  the  respective  dkyB^     • 
wnein  Uie  pieces  or  parcels  of  plate  which  were  pledged  or  pawned  \if 
the  wd  Mary  Stuart,  with  him  as  aforesaid,  were  pledged  or  paiwned^ 
or  at  an^  time  b^ore  the  death  of  the  said  Maty  Stwart,  know  or  had  ^ . 
any  notice  or  information,  or  suspicion  of  the  will  of  said  testttlor^  -ft^       . . 
&c. ,  Defendant. then  by  answer  denied  notice,  and  said  that  the^i& 
Mary,  Stuari,  -or  ^ny  other  persons  on  her  behalf,  never  pledged  or 
p^Kwned»  wiith  defendant,  any  plate  whatsoever,  except  the  pieoes  of 
plate  mentioned  in  the  plea;  and  that  he  had  not,  nor  ever  had  bad      ., 
in  his  possession  or  power  any  other  plate  whatsoever  in  which  the  toid 
Mqn/  Stuart  had  any  interest. 

Mt*  Hoili^,,  in  support  of  this  ploa^  insisted,  that  the  defendant 
being.  &  purchi^er  for  a  valuable  consideration,  without  notice,  was  not 
bound  to  assist  the  plaintiff  by  a  discovery ;  and  cited  SneUtHgjti 
Squibbs,  2(Ch»Ca.4-7.;  Perrat  y,  Ballard,  2Ch.Ca.72.;  Abnyt.WiU 
iiams,  I  Venu 27.  -v.. A 

Mr.  Madocks  and  Mr.  Stainsby  (for  the  phdntifis)  insisted;  thftt'thte 
rule  of  this  Court,  which  says,  that  without  piirchaser's  notice,  and  Ibr 
valuable  consideration,  shall  not  be  bound  to  discover,  only  goes  to  a 
discovery  of  their  title,  and  not  of  theV~parti<;QW  thfn^  enqvH^  after, 


insisted, 
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APPENDIX,  insisted,  that  this  plea  mentioning  only  [*]  some  specific  articles  of 

plate  which  were  pawned,  and  not  aTerring  that  no  other  artides  sf 

1785*         plate  were  so,  (though  that  was  done  by  tne  answer*)  did  not  meet 
^^^■■■^      the  point  made  bv  &e  bill;  as  it  did  not  appear  that  the  specific 
HoAftx        articles,  mentioned  in  the  plea,  were  the  same  as  these  enquirea  aftef 
ff^^       by  the  bill. 

r  *XR1  1         Lord  Chanc^lor  said,  that  he  could  not  see  any  room  to  make  a  dis- 
\  -*      tinction  between  the  cases  of  a  ^iscorory  being  sought  for  of  the  title  of 

the  purchaser,  and  a  discovery  of  the  specific  things  in  hit  passssBea ; 
but  the  same  rule  must  apply  to  both,  namely,  that  a  purchaser  without 
notice,  and  for  a  valuable  cwisideration,  is  not  bound,  in  oonacieDce,  to 
assist  the  right  owner  in  the  legal  recovery:  of  the  subject  pur^assd 
under  such  circumstances.  He  therefore  thought  that  no  objection  lo 
the  present  plea.  But  the  other  objection,  that  it  was  not  aTerred  by 
the  plea  that  no  other  articles  (except  those  specified)  had  been  pawned 
to  the  defendant,  seemed  to  him  to  oe  a  good  objection ;  and  it  was  not 
sufficient  to  aver  that  by  an  answer ;  which  would  be,  in  fact,  making  the 
aaswer  supply  the  defects  of  the  plea,  instead  of  supporting  it.    The 

ea  ought  to  have  gone  on  to  aver,  that  defjpndant  nad  no  articles  ia 
possession,  but  those  specified  before;  for  otherwise,  it  ia  sniag 
that  the  defendant,  having  lent  money  on  certain  articlea,  shall  be  a 
reason  why  he  should  make  no  discovery  as  to  jbuy  otbers :  upon  diii 
objection,  therefore,  the  pl^a  must  be  over-ruled.  (S)   ,:. 


li)  TIm  report  hi  1  Coi,  Ca.  Cb.  228.  oondnofli  tiie  tmt  tins :  — "^  Hm  ]Mka»- 
"  tug  been  orermled  upon  thisgimmd,  dflfSmdsat  now  Dot  in  a  tettitr  assiNr,  '"ahHiby 
<<  ho  sntirct^  sotto  fe#  ftmher  flcts ;  but  faistesd  of  aasworing  tho  w»— i  ihuB 
••  ftneoiiataidod  to  bo  covered  fai  fab  fbnwrite,  hofairisliil  ufmibmmmmmmml^ 
«  hAi  wornmt  fa»  bor  to  mch  diKoveiy.  EiOipiMmf  being  nkcn  lo  tUi  ^lopag  *■ 
*'  Mm/kKt  ollowod  tbom,  and  reported  the  aniwer  iniiiijh'itu^  to  wbkfc  iffot  tbt 
.<•  deftndant  ezcnrted,  wbkh  exceptions  o^ae  on  to  be  argiiod  hi  XinefknJihdktM, 
•*  before  the  Lord  Ckancdiar  on  the  9th  MwrAt  1786. 

•«  Jntt  end  iSTo^/lur  for  defendant 

**  As  to  the  merit!  of  the  case,  the  defendant  hsring  km&  fdt  adianeod  nooa^  npoi 
•*  the  pledge  of  the  plate  in  question,  without  notice  of  went  of  tltlo  in  dm  p— ng, 
«  shall  not  be  obliged  in  a  court  of  equity  to  furnish  any  afsiBlBaKO  by  woy  of  diseomry 
<'  to  a  plaintiff  to  enable  him  to  take  away  the  pawn  firom  the  pawnee.  It  is  wdqpv 
«  tothe  cue  of  abill  for  discoTetr  of  goods  bonght  of  a  bankrupt  mbnrjMQBH  lolnisa 
*<  of  bankruptcy.  There  the  bankrupt  has  nothing  more  in  him  than  atSUaM^g  fion 
*'  pOMSssion :  for,  from  the  time  of  the  act  of  hankmplqr*  the  proper^ Is  out.  if  ^ 
'*  bankrupt.     So  here,  the  pawnee  had  a  compUte  titk  to  pgiif  nien, 

<*  Tha  Lord  CharutUor  adced  whether  there  were  anyinstanees,  aftcra  plan  uiyiri^ 
'^  of  tbo  seme  thing  being  allowed  to  be  insisted  upon  by  answer ;  and  to  diew  data 
^  might  be  done,  Scott  cited  Harris  t.  IngledcWf  3  Wms.  94.  95.  ^mek  t.  Fimek^  S  Va 
«  498. ;  but  his  Lordship  said  those  were  cases  of  bills  of  relief;  but  lie  knew  bd  in- 
**  slenee  of  the  seme  being  done  in  bills  of  distofery  only.  It  was  tiien  prayed  §ar  Ai 
'*  dsCiodant  that  he  might  amend  his  plea,  so  as  to  bring  the  awttor  Uatj  i^ea  Ai 
'•  matitB. 

"  But  the  Lord  ChancdUT  said,  he  did  not  Uiink  it  a  tortof  ease  to  indaee  hia  tef» 
«<  at  all  out  of  the  oonrnnn  way  in  fitToor  tS  the  defendaab  It  ia  aoc  to  bo  ooajyarsiia 
*•  the  case  of  a  bankrupti^ ;  for  there  the  Court  wonid  probshly  go  aa  fcr  as  it  osaMls 
<«  ralieteapartyanrprfaadbf  adermaatactQfbaafcmpMVi  bat  ilia  acrfnUfiod  paiiry 
''  to  give  any  enooungemeat  to  a  pawnbroker  taking  warn  oicidaa  aa  mtM^  wMoot  «y 

efthopawnar.    Iha  ill  ftiidem  iiwl  awaiju'* 


■  •  ■  i  :.      ■-.• 
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Stuart  iagainst  Worralc* 

.  /  ■  ■■■■■■■.  ■■.'■;         ^      >:  JTcl         ^ 

1  IStmard  ▼.  Worral.]     (Reg.  Lib.  1784.  B.  foL  259.)  <.  i785:    "' 

•  /  ^  Upon  *  Mi|  to 

BELL  to  redeem,  decrei^  for  redemptioiiv  in  default  of  paymenly' at  rede'ft^?**'*" 

die  time  to  be  appointed  by  die  Matter,  the  biH  to  be  diimiaMd  ^^ft'tfTe 

Willi  COSIS.  ^   .  .*t  time  appointed ; 

'  Report  of  money  due,  and  affidarit  of  attendance  at  the  time  andl  it  is  a  motion  of 

pkoe  appointed  by  the  report,  and  of  non-payment.  -..y^  coune  to  dis- 

Motion  (at  of  courae)  to  dismiss  the  bUl  with  costs.    Ordered  aop  m»  the  bill 
eordingiy,  and  said  by  the  register  to  be  the  usual  way. 


•■;■■.; 


C*3  GuJiORE  against  Seterh.  .  ,'.\l     [  •582  ] 

'  (Reg. Lib.  1784.  A.  fol. 240.  b.)  ' '■}  f^/"^' ^*^ 

m 

npESTATOR  gave  to  the  children  of  his  sister  Jane  GUmorty  Trffferof  J^**^  «»^5., 
'*    Thomas  GUmot^  3««.  tnUh  interest  Jbr  the  same,  to  be  paid  iheni  ^^^^^ 
respectiyely»  their  equal  shares  and  proportions  as  they  shotild  re^pee^  n^  21  [with  in- 
tively  attain  81 ;  and  in  case  any  of  them  should  die  under  21,  then  terest ;]  and  if 
their  ^hafces  should  go  to  the  ftfrvivotv  and  survivor.  .    .         .      .  any  died  before^ 

. At  ihe  death  of.  the  testator,  Jan€  GUmore  had  two  children^  .the  to  the  simriTor 
plaintilb;  aaerwards  the  had  another  child :  the  plaintiffii  were  both  ^ chiidb^m 
mfanta;  and  the  Court,  was  of  opinion,  Uiat  the  youngest  child,  bem^   after  the  testa. 
hcffb  4ma0^  the  infkhcy  of  the  other  two,  though  after  the  death  of  the   tor*s  death,  but 
testator,  might  be  entitled  to  a  share.  ,."..■'.    during  the  in- 

As  none  were  entitled  to  a  vested  interest,  the  Court  oriiexeiil  flie  fancy  of  the 
Dumay  to  be  paid  into  the  Bank.  (2)  ?SSto*a"^ 

."*■■;  •"■■!■■' 

■'    (1)  9^6  C$%grt9e  T.  Contrive,  and  Demme  ▼.  Afefib,   antea,  550.  .556. ;  and'-the    **       '^  ' 

'BdMt.    dee  alio^vr  tt.  H.  m'  iRingrote  v.  Settem,  8  Cox,  985.  ^ho  tmcntedio  ch««d- 

flKidtyaf  the  priadpaf  oue^  which  he  distinguiihod  from  die  one  before  hbn.  -  • 

;    (Si)  OnlOui  15ih  May,  17d7,  this  matter  came  on  belbre  die  M.  R.  on  thepelifiia  of 

Vibe  two«iderchlldM,  1H10  bad  atttfaMd  21 ;  and  his  Honor  was  of  ofnnion  that  Jign/ei, 

(he  child  born  afiflKthe  death  Of  tbe  taMHor,  was  entitled  to  aahare,  as  having  beaa  tiorh 

tfejSttethe  dliest  i^tiined  ill,  and  divided  the  fbnd  accordingly  in  think  «- Firom  Mr. 

CQi*t  note,  which  the  Editor  has  compared  with  the  Reg.  Book,  lind  Hmk  ANhect. 

iLif.  Use.  A,  «L  597.  *         i     * 

•    .    .•  ..." 

.*.•*         ■  .    ■         ■    '  ■  ...•-•:„''' 

-    ■   ••    -,  ^     :   —  .        ■  r  ^  ;    ..■  i'^    -      [S.  C.  I  Cox, 

^...  165»  and  3 Cox, 

■:■  x>-.r       ^^^■.iRqr,xa^fl7S4.■B.'foL17K.b.)     ...  /.  .■..'"iXr, -^    ?S!fl' 

JfOBERT  ifoftaW,*!)**?  about  to  mirry  Mnry  Rm,  by  eetttawent  A,  by  marriage 
previous  to  the  mamage,  bearing  date  Seviember,  1779,  in  con-  •ettlcment. 
r  «6  ,         -s  i-  ffldcration  <^«»«>ted  to 

pay  money  to 
tnitteesyto  be 

laid  out  inlhepMfctiMi  of  lands:  ^  dkl  not  piW  ^<i  i»'My»  ^^  P""^''"^  ^  ^'''**''^  ^*^*^  >  dccrecdit 
to  be  atfijeGt  to  the  trust.  (1) 

(1)  See  the  observatioas  made  by  Su*  »^  Gmm  M.  R.  on  this  case,  and  the  varioua 
other  cases  dted  in  Lenck  ▼•  JLenck,  10  Vos.  5I6.»  as  to  wiiidi  his  Honor  marked  the 
Vol.  I.  G  g  distmction. 


RolU,  Feb.  Sd, 
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Cases  Argued  akd  DETfiRMiR£D 


^PP£NDi:3t.  sideration  of  1050^.,  her  marri^  portion  (2),  covenanled  to  paar  to  the 


1785. 


SOWDKN 

.(Igairut 
6owi»nr. 


C  •sss  ] 


trustees  1500/.  to  be  laid  out  \_eUher  together  or  in  parceUy  andteith  or 
toithout  any  Jurther  sum  to  be  advanced  by  him]   in  the  purchase  of 
some  freehold  estate  of  inheritance  in  the  county  of  Devon^  upon  truit, 
out  of  the  rents  and  profits  thereof,  to  pay  to  Mary  Ro/w  an  annuiw  of 
\5Lper  annum^  for  her  life,  in  icase  she  survived  her  said  intended  hus-  ^ 
band ;  and,  af^er  the  decease  of  both,  to  raise  by  sale  1500/.  or  200tf.as 
the  case  might  be,  foft*  the  portion  or  portions  of  the  child  or  children  of 
the  marriage,  in  such  shares,  &c  as  tht  -survivor  should  appoint.    He 
also  covenanted  to  pay  to   the  trustees  the  further  sum  of  5001.  to 
similar  uses ;  and  that,  in  case  the  lands  purchased  should  not  sell  for 
2000/.,  the  deficiency  should  be  made  up  out  of  his  personal  estate. 
Ttobert  Soxoden  did  not  pay  the  1500/.  or  500/.  to  the  trustees,  but,  sooo 
afler  his  marriage,  purchased  a  frei^hoM  estate  called  Pounds  for  the 
price  of  [*]  2150/.,  and  the  estate  was  conveyed  to  him  and  his  heirs; 
and  he  died  without  making  any  settlement  of  that  estate,  leaving  Mary 
his  widow,  Thomas  his  son  and  heir  at  law,  and  Mary  his  daughter,  wli^ 
were  the  only  children  of  the  marriage.    He  died  seised  and  possessed 
of  other  real  and  personal  estate ;  the  real  estate  descended  on  the 
eldest  son,  and  the  widow  took  out  administration   of  the  personil 
estate. 

The  daughter  filed  her  bill  against  the.^on  and  widow,  prayii^ 
that  the  trusts  of  the  settlement  might  be  decreed  to  be  performed 
and  that  the  estate  called  Pound,  might  be  decla^  to  be  subject  t§ 
the  trusts  of  the  settlement,  or  that  the  2000/.  covmanted  to  b# 
paid  by  her  father  might  be  rabed  out  of  his  personal  estate,  if  snf^ 
ncient,  or  the  deficiency  made  good  out  of  his  real  estate,  and  the 


^tinctioii.  For  a  late  important  case,  where  all  the  real  estate  of  which  a  paity  «■ 
teiaed  durins  his  life  was  held  liahle  to  an  obligatkm  he  had. oontnctcd  to  sHtle  thas, 
which  he  had  not  AilfiUed,  aeePrebbUy.  Jfoghurst,  1  Swautoo,  309.;  and  &  Cl^Hl^ 
son,  Ch.  Ca.  161. 

(2)  The  statement  in  Mr.  Brown's  Report  is  rery  inconect  and  inooaoplete.  The 
Editor  has  examined  the  Reg.  Book,  but  thinks  he  cannot  so  satis&ctorilj  report  the 
case  as  bj  giving  the  extract  furnished  by  Mr.  Cox  in  his  edition  of  P.  W.  vol.  3.  p.  SSS* 
In  the  note  to  Lechmert  t.  £.  Cariitl^  above  cited.  It  is  as  follows:  —  «<  Rahert  Smt- 
<«  dm,  by  marriage-settlement,  reciting  that  he  had,  in  coosideratioii  of  the  maftisgf. 
"  actually  paid  to  the  trustees  a  sum  of  ISOOLt  and  had  alsoamed  to  pay  totkaat 
«<  farther  sum  of  500/.  at  least ;  upon  the  trusts  after  mentioned^  be  the  said  Sdert 
**  Saivden  covenanted  with  the  trustees,  that  he  wguld  within  six  montiis  pay  die  mA 
^  further  sum  of  500f.  at  the  least,  which  said  sums  of  15O01.  and  50(V.  were  to  be  ap- 
*<  plied  in  the  manner  thereinafter  mentioned ;  and  it  was  thereby  declared  that  the  lad 
'^  sums  of  money  were  so  paid,  and  to  be  paid  upon  trust,  that  the  said  truUeetAmM, 
*'  as  conveniently  might  be  with  the  consent  of  the  said  Robert  Sowden^  lny  out  and  in- 
<<  vest  the  same  either  together  or  in  parcels,  and  together  with  or  without  any  furdMr 
*<  sum  to  be  advanced  by  the  said  Robert  Sowden  in  the  purchase  of  freehold  lands,  &c 
<'  in  the  county  of  Devon ;  and  that  such  lands,  when  purchased,  should  be  conveyed 
<<  to  the  trustees  to  the  uses  of  the  marriage,  as  therein  mentioned.  Notwithfitandiag 
«<  the  recital  in  the  settlement,  RobeH  Sowkn  did  not  pay  the  1500/.,  which,  together 
*'  with  the  500/.  remained  unpaid  at  his  death.  Soon  ailer  the  marriage,  he  purcbased 
an  estate  in  the  county  of  Devon^  for  SJ150/.  which  was  conveyed  to  him  in  fee,  but  ke 
never  made  any  settlement  of  this  estate,  and  died  intestate.  There  was  no  evidence 
in  the  cause  upon  which  the  Court  thought  any  reliance  could  be  had ;  but  it  was  ar- 
gued, that  this  case  might  be  distinguished  from  th«  others,  inasmuch  as  in  this  cue 
**  the  husband  covenanted  tojwy  the  money  to  the  trustees,  of  which  covenant  he  scsitely 
«  could  mean  a  performance,  when  he  made  a  purchase  himself.  His  Honor  declared. 
**  that  if  this  case  had  been  res  Integra,  he  should  have  thought  the  distinction  worthy  of 
«  great  consideration ;  but  he  thought  this  case  withm  the  principle  established  by  L^k- 
**  mere  v.  Earl  of  Carlisle,  that  where  a  man  covenants  lo  do  an  act,  and  be  does  tbsu 
which  may,  pro  tanto,  be  converted  to  a  completion  of  his  covenant^  he  shall  be  pi«^ 
sumed  to  have  done  it  with  such  intention :  and  declared  the  estate  to  be  subgcct  u> 
the  tmita  of  ths  tsttlwwnt. " 
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2000/.  when  raised,  might  be  applM  AccoitUng  to  the  trusts  of  the  APFENDIXi 
settlement.  — 

The  cause  was  heard  on tlie.>i?       day  of  jPjecember,  17W,  and  ^  of        1785. 
Februaiy,  1785»  whm  tYS^Oamig^  i  Tw^hy.  HadtngSyl    ^'-  '!^^  m^ 

2  Vern.  97.;    RoundM  Yymiimr  2VerD/4«.;    *^iJtejr  v.   WO&x,       l^oiiiair 
2  Vern.  558. ;    Bridges  i0Sfre,    2  Eq.  Abr.  34. ; ;  WUks  v.  WUh,        ^^ 
5  Viner,  293. ;  Leahmem^fLeckmere,  Ca.  Temp,  Talb.  8a,  3  P.  Wms.        ^''>>"'- 
211.;    Coffin  V.  DykeJjoT  Dyhe  v.  Leeds,  7th.  Jul^,  1740.;  Deacon  v. 
5tw/M,  3  Atk.  ^^yji^ifitiorfiey'General  v.    JVhorwood,   1  Ves.  534. — 
There   were   also   njUdoned  5  Brown's  Parlt.  Ca.  552. ;    Edwards  \. 
Freeman,  2  Wms.  455.  iS65. ;  Lemons  v.  HiZ^,  1  Ves.  274. 

Some  parol-evidence  Was  ofered  to  shew  the  intention  of  Robert 
Sotvden  in  purchasing  the  Estate  wad  to  perfbrm  his  covenant,  and  it 
was  read,  but  it  was  very  slight. 

His  Honor  was  of  opinion,  the  evktence  <^iight  not  to  be  admittedL 
He  thought  Ledimerc  v.  Le<^'merededAeA  the  case.  (3)  He  conc^^ed 
the  principle  established  to  be  thtt^.^i^Mre  Ajnan  iabMiidtt  doaiact, 
and  he  does  what  may  enable  him  to  do  the  act,  it  shall  be  taken  to  have 
been  done  by  him  with  the  view  of  dcnmr  that  which  he  was  bound  to 
do." 

He  therefore  was  of  opinion,  that  the  Pomid  eiCate  woi  to  be  ooA- 
aidered  as  purchased  by  Sodden,  with  a  view  to  perfbrm  the  coveu^fiB 
in  the  settlement,  and  tnerefore  was  bound  in  equity  to  the  performance 
of  them  ;  and  decreed  accordingly. 

(3)  The  Editor,  thinking  the  profession  may  wish  to  have  m  ftill  a  Kqpart  of  Ifaia 
important  case  as  possible  in  one  connected  view,  has  extiadMl  Jfr.  CoK*a  nole  of  thg 
judgment,  as  given  in  his  first  volume  of  his  Cases  in  Chancery,  p.  165.,  &c.  It  is  as  fel- 
lows:— "  M.  R.  —  I  feel  myself  in  the  some  situation  in  which  Ixird  ffardwicke  a» 
**  pressed  himself  to  be,  not  inclined  to  carry  these  cases  fiirtber  than  thej  have  been 
'*  carried ;  but  at  the  same  time,  I  must  not  make  nice  and  finical  dMnctfoM  wlMra  . 

**  the  cases  are  in  substance  the  same  with  those  in  which  the  points  have  been  icriiM. 
**  As  to  all  hardship  in  this  case,  I  lay  all  consideration  of  it  totally  ande.  I  must  da* 
«  dde  this  by  tlie  cases  before  decided,  and  not  depart  from  the  cstablLshed  rules  of  fno- 
"  perty.  Now  in  Uiis  case,  beyond  all  doubt  it  was  incumbent  on  the  husband  to  lay 
**  out  the  money  on  real  estate  ;  but  tlie  distinction  which  has  been  taken  is,  that  th0 
"  husband  covenanted' to  pay  the  money  to  trustees  to  be  laid  out,  and  therefore  bislaj- 
*'  ipg  out  money  himseif  in  the  purchase  of  the  estate,  could  not  be  meant  as  compl^ 
**  ing  with  tfiat  covenant ;  and  I  think  the  distinction  taken  by  Mr.  Jfardingett  Teryiiiw 
'*  portant  one,  (and  would  deserve  great  consideration  if  it  was  res  irUegra)  between  this 
'*  case  where  the  money  is  to  be  paid  to  trustees,  and  tlic  others  where  the  party  covo- 
'*  nanti  to  make  the  purchase  himself.  But  tlie  main  case  on  which  I  choose  to  rely  is 
"  that  of  Leckmere  v.  Leehmere,  In  Forrester *s  Report  of  that  case  a  very  matarial 
*'  circumstance  is  omitted,  which  is  mentioned  in  P.  Wms.,  namely,  that  the  oovenant 
**  was  to  purchase  with  the  consent  of  tlie  Earl  of  Carlisle^  and  Lord  Morpeth,  and 
'<  that  the  purchases  made  by  Lord  Leehmere  were  without  tliat  consent  However, 
«  this  case  having  decided,  that  if  a  man  covenant  to  purchase  land  nutdo  ctftrrmA,  and 
**  if  he  do  purchase  at  all,  whether  inodo  ct  firm\6,y  or  otlierwise,  it  shall  be  the  same 
«  thing*;  this  gets  rid  of  the  great  part  of  the  argument ;  and  then  I  cannot'  distinguish 
<'  the  present  case  from  Leehmere  v.  Leehmere.  The  principle  is,  that  <  where  a  mas 
"  *  covenants  to  do  an  act,  and  he  does  an  act  which  may  be  converted  to  a  oonq>l0feioB 
<<  «  of  this  covenant,  it  shall  be  supposed  tliat  he  meant  to  complete  it.*  Here  the  land 
'<  was  in  the  particular  county  specified.  The  case  of  Leehmere  v.  Leehmere  seems  to 
."  be  exactly  in  point ;  and  upon  that  case,  (the  principles  of  which  I  corncidc  in,)  \ 
**  shall  declare  this  estate  to  be  subject  to  the  trusts  of  tlie  settlement.** 
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Cases  Abgued  akd  Dbtbrmiked 


[*]  James  Highway,  Elizabeth  BrXdlet,  Widow,  Rdict  and 
Executrix  of  the  last  Will  and  Teatament  of  Thomas  Bbad- 
LEY,  deceased ;  Thomas  Bradley,  and  Elizabeth  Bradlet, 
Infants,  by  the  said  Elizabeth,  their  Mother  and  next  Frienji 
(the  only  Children  of  the  said  Elizabeth  Bradley,  Widow, 
by  the  said  Thomas  Bradley,  deceased);  John  We^h,  and 
Mary  his  Wife,  Thomas  Philpott,  and  John  Corbett, 
Assignees  of  James  Watts  Romney,  under  a  Coimnission  of 
Bankrupt        -  -  -  -  .      •  -  Plaintiflk 

William  Jouir  Banner,  Daniel  Winwood,  William  Phil- 
lips, and  Ann  his  Wife,  James  Ball,  John  Htguway, 
James  Watts  Romney,  and  Dorothy  his  Wife^    Defendants. 


AiU(,S5th 
Jfynl,  1785. 

[Marriage  ar- 
tidea  to  settle 
estaUato  the 
use  of  htuband 
for  life,  remain- 
der to  the  wife 
for  ber  life, 
remainder  to 
ibeuaeoftke 
kdnoftkebody 
of  the  wife  by 
ike  hutbantL  — 
Thm  Court  re* 
/iued  to  decree 
a  itrict  tettie- 
ment  upon 
them,  since  the 
power  of  bar- 
ring the  entail 
was  not  in  the 
husband 
alone.  (1)  As 
to  the  distinc- 
tions where  a 
court  of  equity 
will  or  will  not 
rectify  settle- 
ments made  in 
pursuance  of 
articles,  &c  by 
decreeing  a 
strict  tettle^ 
ment.  (1)] 
[Elecdon  (2) 
as  to  copy- 
holds.] 

[  *585  ] 


(Reg.  Lib.  1784.  A.  fol.  670.) 

fRANCIS  M^hwoMn  in  17S9,  held  certain  estates  of  the  manor  of 
ChadgUyy  alias  Chaddedey  Corbett,  bj  copj  of  court  roll,  Mi  et 
mis,  but  not  at  the  will  of  the  lord ;  the  words  Hbi  et  sttis  are  con- 
sidered as  giving  an  inheritance.  By  the  custom  of  the  manor,  the 
copyhold  lands  descend  upon  the  eldest  son  of  the  tenant,  acconrding 
to  the  rule  of  the  common  law ;  but  on  failure  of  sons,  th6  koods  de- 
scend upon  the  eldest  daughter  alone,  as  Customary  heir. 

Francis  Hishruayy  by  articles  of  agreement  datdd  the  24th  dfjimer 
1734,  and  made  previous  to  his  marriaffe  with  Dordky  Owe,  between 
Francis  Highway,  of  the  one  part,  ana  Mary  CaMe,  widow,  and  Do* 
rothy  Cave,  her  daughter,  of  the  other  jpart,  in  consideration  of  the 
intended  marriage,  and  of  1000^.  to  be  paid  by  Mary  Cave'tABpatAfXi 
with  Dorothy,  covenanted  with  Mary  Cave,  at  any  time  after  me  mar- 
riage, at  the  request  of  Mary  Cave,  to  surrender  his  copyhold  lands  to 
the  use  of  himself  for  life,  remainder  to  his  intended  wi&  Doratky  Cave 
for  life,  in  lieu  of  dower ;  and  from  and  after  the  deceases  of  fVancis 
and  Dorothy,  to  the  use  of  the  heirs  of  her  body  by  him,  if  [♦]  he 
survived  her ;  but  if  she  survived  him,  to  the  heirs  of  his  body  on  her 
body  to  [be]  begotten,  remainder  to  his  own  right  heirs ;  and  after  taking 
notice,  that,  by  the  custom  of  the  nmnor,  Dorothy  would  be  entitled  to 
the  land  for  life,  for  her  free  bench,  if  she  survived  him,  nnless  he 
ibould  do  some  act  to  prevent  it :  He  further  covenanted  with  Man/ 
Cave,  her  executors,  administrators,  alnd  assigns,  that  he  had  not  done, 
and  would  not  thereafter  do  any  act  to  prevent  Dorothy  from  holding 
or  enjoying  the  premises,  during  her  life,  ftr  her  fVee  bench,  or  to  pre- 
vent the  same  descending  to  the  heirs  of  his  body  by  her,  immediately 
after  her  death,  or  do  any  act  to  charge,  mortgage,  or  hivcumber  the 
said  estate,  or  any  part  thereof;  and  nke^vise  cotenanted,  that  in  case 
JDoroMy  should  cue  before  him,  and  before  subh  surr^noer  shouJd  be 

(1)  Tbe  disdncUon  so  well  taken  by  the  M.  It.  ia  tin  ^mt,  cannot  be  bettd-'^ktm- 
pliked  by  facU  than  it  had  been  in  Lord  Hardwicke*^  time  by  the  esse  of  JBdmdtw.  *HmiMt 
2  Yes.  358.  of  which,  however,  his  Honor  seeins  not  to  have  beto  awaie/  Lovdifard- 
mcke  useft  there  almost  tlu^  same  language.  Where  the  intent  is  appare9t%  the  Cowt 
mdll  decree  a  strict  setdement.  Jioberts  t.  A'ings^,  1  Ves.  3^8.  But  contrdi  wheif  it  ji 
not  erident.  Partyn  ▼.  Boberls,  Ambler,  S15.  CordwtUyi  MadtHU^^Ib^'SlS.  S»e  iko 
Mr.  Cox*s  note  to  fTeiT  VrJErisa^,  a  P.  W,356.  JjM  ^Bldon  C.  applied  tlte 
case  7  Ves.  390*  »  ♦  ;        ,     .    , 

(2)  Sec  in  EolcHs  v.  J^ingsley,  1  Ves.  238.  and  the  notes  at  the  end  of  iIns  leport. 
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made  as  aforesaid,  leaving  issue,  that  he  would,  within  three  months   APPENDIX, 
after  her  death,  surrender  the  said  premises,  free  from  incumbrances  — 

to  the  use  of  himself  for  life,  and  after  his  death  to  the  use  of  the         1785. 
heirs  of  the  body  of  Dorothy  by  him,  with  remainder  to  his  ripht  heirs.        ^  i  ■  » n^  ^ 

Francis  Highxvai/ And  Dorothy  Cace  afterwards  married,  and  had  issue       Highway 
several  sons  and  daughters  ;  the  eldest  of  which  sons,  Thomas^  married         agninst 
without  his  father  and  mother's  consent,  whereby  he  disoblieed  them.  ani«r. 

On  the  8th  of  April,  1760,  Francis  Highway  surrenderea  the  estates 
to  the  uses  mentioned  in  the  marriage  articles,  and  Francis  was  admitted 
accordingly ;  and,  at  the  same  court,  he  and  Dorothy  his  wife  sur- 
rendered the  estates  to  the  use  of  Francis  and  Dorothy  for  their  joint 
lives,  and  the  life  of  the  survivor,  and  after  their  deaths  to  the  use  of 
ThomaSf  their  eldest  son,  for  life,  and  after  his  death  to  the  first  son  of 
Thomas,  who  should  live  to  attain  21,  and  the  heirs  of  such  first  son  for 
ever ;  and  for  want  of  such  issue  male  of  Thomas  who  should  live  to 
attain  t^l,  to  the  use  of  such  person  or  persons,  and  for  such  estate 
and  estates,  and  in  such  manner  as  the  said  Francis  Highway  should  by 
deed  or  will  appoint. 

Francis f  by  his  will,  dated  16th  September,  1772,  after  taking  notice 
of  the  above  surrender,  devised  the  whole  of  the  copyhold  estates 
(except  a  dwelling-house,  with  its  appurtenances)  to  his  son  Thomas 
Highway f  and  his  heirs,  subject  to  the  payment  of  [*]  1200/.  for  the  [  *5S6  2 
benefit  of  some  of  his  younger  children,  and  other  issue,  to  be  paid 
at  the  end  of  six  months  after  the  decease  of  the  survivor  of  Francis 
Highway  and  Dorothy  his  wife,  in  the  manner  and  proportions  men- 
tioned in  the  will.  Francis  Highway  died  21st  December ,  1772.  On 
his  death,  his  widow  entered,  and  was  admitted  tenant,  and  enjoyed  for 
her  life,  and  Thomas  Highway  was  admitted  tenant,  subject  to  the 
estate  for  life  of  his  mother,*  and  surrendered  to  the  use  of  his  will ; 
and,  by  his  will,  devised  the  estates  to  the  defendants  Banner  and 
Winwood,  and  their  heirs,  upon  certain  trusts.  Thomas  afterwards  died 
without  issue. 

On  the  death  of  Thomas,  John  his  brother,  as  having  an  equitable, 
estate  tail  under  the  marriage  articles  of  his  father  and  mother  Ftancis^ 
Highway  and  Dorothy  his  wife,  or  under  the  first  mentioned  surrender, 
claimed  the  estates,  and  afterwards  sold  his  interest  therein  to  Phillipsy 
who  married  the  widow  of  Thomas,  and  residuary  devisee  in  1  lis  will ; 
and  John  Hishway  was  admitted  tenant,  and  surrendered  to  Banner 
and  WinwooOy  the  trustees,  upon  the  trusts  in  his  brother  Thomas 
Highway  B  yriW. 

The  bill  was  filed  (among  other  things)  to  have  the  1200/.  raised. 
Seyeral questions  were  made  in  the  cause:  Ist^  Whether  the  surrender, 
in  1786,  to  the  uses  meotioned  in  the  articles,  was  a  due  execution  of 
the  articles ;  and  whether,  by  the  subsequent  surrender,  Francis  Highway 
gained  an  absolute  power  over  the  estate.  2d1y,  Whether  i£  Francis 
Hi^way  had  not  a  power  to  dispose  of  the  estate ;  Thomas,  who  was 
entitled  to  other  property  under  his  fieither's  will,  was  not  bound  to  make 
an  election  to  abide  by  the  will,  or  make  a  satisfactioD  for  the  1200/. 
out  of  the  other  property  devised  to  him ;  and  whether  he  had  not 
actually  made  his  election,  and  barred  the  entail  by  the  surrender  to  the 
use  of  ma  will ;.  estates  tail  being  barrable  by  surrender,  according  to  the 
custom*  And  Sdly,  If  "the  estate  tail  was  not  barred  by  the  surrender 
of  Ffancis  and  Dorothy,  or  by  the  surrender  of  Thomas  (which  last  {mr- 
rendeir,  being  in  the  life-time  of  l>oro^Ajf,  who  was  tenant  for  life,  his 
Honor  was  of  opinion  would  not  operate  to  bar  the  entail);  whether 
John,  who  also  took  benefits  under  his  father's  will,  was  not  ^so  bound 
to  make  am  electidm 

-  C*]  His  Honor,  being  clearly  of  opinion  in  favour  of  the  plaintifis  on      £  *587  J 

G  g  S  the 
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1785, 


Highway 

agaifut 

Qavuza. 


APPENDIX,  the  first  queiiicui,  did  not  decide  the  other  tmro;  but  intiiiiated  his  opi^ 

nioD,  that  if  John  Highxxxiy  took  as  a  remainder-maot  l^e  was  certaioiy 
bound  to  make  (id  flection ;  and  distinguished  the  case  from  White  v. 
^Af^e,  before  Lord  .Ba/Aur.s^ 

Upon  the  first  point,  his  Honor  said  the  principles  on  which  the  case 
had  been  argued,  could  not  be  controverted.  The  only  doubt  was 
whether  thej  applied  to  the  case  before  him.  In  Westy.  Erusey,  [2-  P.  W, 
349  (3)  ]  the  rule  had  been  settled,  and  since  adhered  to  in  .many  cases, 
particularly  Neale  v.  Nealcy  before  Lord  Bathursty  that  articles  for  a 
settlement  on  a  husband^  and  the  heirs  of  his  body,  should  be  carried 
into  execution  as  a  strict  settlement :  and  it  had  been  considered  as  vaia 
to  make  a  settlement,  which  instantly  might  be  defeated  by  a  recovm. 
But  the  doctrine  has  never  gone  so  far,  where  that  party  could  not  sufier 
a  recovery  alone.  He  said  he  did  not  know  that  the  point  had  beep 
decided  (4<) ;  he  must  therefore  decide  as  reason,  and  the  principles  of 
the  cases  decided  led  him.  He  observed,  tliat  it  was  anciently  a  commoa 
mode  of  settlement  to  the  husband  for  life,  to  the  wife  for  life,  and  ta 
the  heirs  of  the  body  of  the  wife  by  the  husband.  It  was  thought  a 
auffi^ent  precaution  to  preserve  the  entail*  that  it  could  not  be  destroyed 
unless  both  husband  and  wife  concurred  (5) ;  and  it  wa&  thought  better 
that  the  power  should  be  given  to  the  two  parents  concurring,  than  that 
the  property  should  be  absolutely  tied  up.  (5)  With  respect  to  the  case 
before  him,  the  limitation  appeared  to  be  anxiously  worded :  The  con- 
currence of  i)oth  parties  was  necessary  to  destroy  the  entail ;  whichever 
survived,  it  was  out  of  the  power  of  the  survivor.  He  thought  he  had 
no  authority  to  say  that  this  was  not  what  the  parties  meant :  that  he 
could  not  put  on  the  articles  the  construction  contended  for  by  the 
defendants :  it  would  be  interposing  perhaps  his  wishes,  instead  of  the 
intentions  of  the  parties ;  but  if  his  wishes  were  to  interfere,  he  should 
endeavour  to  support  what  had  been  done,  which  appeared  to  him  to 
shew  the  wisdom  of  the  mode  of  settlement :  however,  he  was  not  to 
look  to  the  impropriety  of  what  had  been  done,  but  to  the  power  which 
the  parties  had  to  do  it;  and  he  thought  that  .point  clear,  which  delivered 
him  from  the  necessity  of  deciding  on  the  question  of  election.  On  that 
point,  however,  he  said  he  had  no  doubt.  A  question  had  been  made, 
[*J  whether  tlie  doctrine  of  election  applied  to  copyholds ;  but  that  had 
been  decided  by  the  Court  of  Exchequer^  in  Standish  v.  Siandish.  f 

Od 


[*588  ] 


f  Frank  \.  Siandish,  Exchequer,  I9th  DcccTtiber,  1772.  A  testatrix  being  seb;ed  of 
freehold  estates,  and  some  copyhold  lands,  lying  disperscdly,  and-  having  surrendered 
those  cop}^old  estates  to  the  use  of  her  will ;  by  her  will  devised  all  her  real  estates,  as 
well  freehold  as  copyhold,  and  gave  Lady  Siandish,  who  was  one  of  her  co-hein  at  hw, 
1000/.  Before  the  making  of  her  will,  she  exchanged  some  of  those  copyhold  lands  for 
others :  which  were  surrendered  to  her,  but  she  did  not  surrender  those  to  the  use  of  bo 
will.  The  cause  had  been  heard  a  few  days  before,  when  the  question  was  made,  wbe> 
ther  Lady  Standisfi  should  be  put  to  her  election ;  and  the  Court  this  day  gave  iudgONDt 
unanimously,  that  this  case  was  within  the  reasoning  of  Koi/s  v.  Mordaunt,  2  Vem.  581. 
and  Lady  Standish  having  elected  to  take  the  1000/.  legacy,  decreed  that  she  and  the 
other  co-heirs  should  surrender  the  copyhold  to  the  uses  of  the  will.  (6) 


Sec 


(3)  See  Mr.  Cox's  note,  ibid.  356, 

(4)  It  had,  however,  been  exjtress!y  decided  by  Lord  Hardwicke  C.  accordia^Iif, 
Howei  v.  Howei,  2  Ves.  358. 

(5)  See  Howd  v.  Hoieel,  *2  Ves.  358,  359. 

(6)  **  Frank  v.  Standish  was  cited  in  Graves  v.  Forman^  and  Goiding  v.  Jiobcris,  9th 
February,  1 784.  Tlicre,  the  devise  was  of  estates  freehold,  leaseliold,  and  copyhold. 
The  copyliold  were  not  surrendered.  Held,  tliat  the  heir  taking  by  devise  roust  ekxt^ 
See  also  yJUcn  v.  Poutton,  1  Ves.  121.  Gooduyn  v.  Goodwyn,  ibid,  228.  Uniti  v.' 
Wiikcs,  Ambl.  430. "  —  Lord  Redesdalc*a  note,  ' 

Sec 
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On  the  first  point,  he  declared  his  opinion  tliat  the  articles  were  properly  APPKNDIX. 

carried  into  execution  by  the  first  surrender  in  1768 ;  and  that  the  second  — r-      '* 

surrender  let  in  the  disposition  made  by  Francis  Highxjoays  will ;  and  1785« 

he  decreed  that  the  120(V*  should  be  raised  out  of  the  estate,  according  ^  ^tm^  um^ 

to  the  will,  and  gave  the  directions  necessary  for  that  purpose.  Highway 


agamst 

BANhJtR. 


M' 


See  also  Cooket  v.  Hellier,  I  Ves.  234.  Rumbold  v.  Runiboldy  and  WiUmi  v.  Mount, 
3  Ves.  65. 191.  and  the  Supplement  to  Vesey,  sen.  76,  77,  78.,  where  it  is  noticed  that  aa. 
heir  is  not  put  to  his  election  as  to  freehold  estates,  where  tlie  will  is  incompetent  to  af- 
fect them.  Skeddon  ▼.  Goodrich,  8  Ves.  481. 496. 


May  7tb»  1785. 

Robinson  against  Lord  Byron.  [tide  S.  C. 

2  Cox,  4.  on  a 
(Reg.  Lib.  1784.  B.  fol.  143.)  subsequent 

stage  of  it.] 

OTION  for  an  injunction  to  restrain  Lord  Byron  from  preventing^  Injunction  to 
'  the  water  flowing  to  a  mill  which  the  jplaintifis  used  for  a  cotton-  restrain  defend* 
manufacture,  or  letting  a  greater  quantity  ofwater  than  usual  flow  upon  *"*5?"^J!J^ 
the  mill.  fl^^nfinregiu 

The  motion  was  before  appearance^  upon  affidavits  which  stated  that,  lor  quantities  tot 
since  the  4th  of  AprU^  Lora  Byron^  who  had  large  pieces  ofwater  in  a  mill,  (i) 
his  park,  supplied  by  the  stream  which  flowed  to  the  mill,  had  at  one 
time  stopped  the  water,  and  at  another  time  let  in  the  water  in  such 
quantities  as  to  endanger  the  mill ;  and  the  affidavits  contained  strong 
expressions  of  Lord  Byron  s,  shewing  that  his  object,  in  these  proceed^ 
ings,  was  to  obtain  money  from  the  plaintiffs. 

Lrord  Chancellor.  —  The  Court  will  not  restrain  what  has  been  enjoyed 
for  20  years  past ;  but  if  what  has  been  so  enjoyed  is  used  in  a  different 
way,  so  as  to  do  mischief,  the  Court  may  interpose.  —  His  Lordship 
accordingly  ordered  an  injunction  to  [*]  restrain  Lord  Byron  from  (2)  [  *S89*1 
using  dams,  weirs,  shuttles,  floodgates,  and  other  erections,  otherwise^ 
than  he  had  done  before  the  4th  of  April  1785. 

Afterwards  his  Lordship  altered  the  terras  of  the  order,  and  fiddedfc 
the  words,  **  so  as  to  prevent  the  water  flowing  to  the  mill,  in  such  regular 
quantities  as  it  had  ordinarily  done  before  the  4th  of  April.** 

When  the  answer  came  in,  it  was  insisted  before  tlie  Master  o£  the 
RoUs^  sitting  for  Lord  Chancellory  that  the  affidavits  could  not  be  read ;. 
but  he  was  of  a  contrary  opinion.f  (3) 


t  V.  [Strathrtvyre  v.  ioww,]  post.  foK  2.  90.  (2) 


(1)  In  the  case  of  the  Birmingham  Canal  Company  v.  JL/oyd,  18  Ves.  516,  517.  lord. 
Eldon  observed,  that  on  this  occasion  Lord  Thurlow  put  the  plaintiff  upon  the  terms  of 
going  to  trial  forthwith.  See  upon  this,  H^eltfr  v.  Smgntont  antea,  572.  and  Lord 
Eldon  C.'s  observations,  7  Ves.  307,  308.  there  referred  to,  as  to  the  alteration  of  the 
law  since  Lord  Thurlow* a  time  with  regard  to  injunctions  in  cases  of  trespass.  See  also 
upon  the  principal  case  per  Lord  Eldon  C.  6  Ves.  706.  and  tlie  subsequent  proceedings 
in  the  cause,  2  Cox,  4. 

(2)  '<  Maintaining  or  using  the  shuttles,  flood-gates,  erections,  or  other  devices,  so  as 
"  to  prevent,  &c.  [as  in  the  next  paragraph]  until  answer  am/ further  order."     R.  L. 

(3)  Although  the  affidavits  were  read  by  consent  iaSirathmore  v.  BoweSfpost.  2voL 
90.  referred  to  by  Mr.  Brown,  that  consent  was  doubtless,  compelled  by  the  opiuion  of 
the  Court.  See  a  better  report  of  it  by  Mr.  Cox,  3  P.  W.  255.  note.  //  is  now  quite 
settled,  and  lias  long  been  settled,  that  affidavits  may  be  read  against  the  answer  in 
cases  of  waste.  See  Isaacs  v.  HumjMgr,  jwst.  5  vol.  462.  and  1  Ves.  jun.  427.  and  Chari' 
ton  v.'poulter,  cited  in  each  of  those  reports,  but  considerably  mis-stated  1  Ves.  429.  and 
3  Bro.  463.  It  will  be  found  in  Reg.  Lib.  1752.  A.  fol.  73.  b.,  and  19  Ves.  148.  note. 
Norway  v.  Bawe,  19  Vet.  144.  to  which  that  note  is  annexed,  is  one  of  the  latest  cases, 
and  shews  the  proper  boundaries  allowed  by  the  Court  in  such  instances. 
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J/ny  7tb,  1785. 

GiftofaiNUti- 
cular  fund  for 
life,  then  to  re- 
udiMiy  legatees 
astucfa;  then 
the  residue  * 
given  to  them 
as  tenants  in 
cdmmon:  the 
particular  fbnd 
is  part  of  the 
reddue  [and 
vests  accord- 
ingly in  them 
as  tenants  in 
cammoQ.] 


Pitt  against  Benton. 
(No  entry.) 

nPHE  testator  directed  the  interest  of  a  sum  of  pagodas  to  be  paid  to 
^    A,  B,  during  her  life ;  and  after  her  death  he  gave  the  pagodas  to 

his  residuary  legatees  after-named.    He  then  gave  the  residue  of  hit 

estate  to  Pitt  and  Benyon  aS:  tenants  in  CiOmmoD. 

Pitt  died,  Benyon  survived,  and  died,  Cthe]  plaintiff  was  representa- 
tive o^  Pitt;  [the]  defendant  [was  the  representative]  o^ Benyon;  A.B. 

died. 
It  was  insisted  for  the  defendant,  that  the  interest  of  Pitt  and  Benyon 

in  the  pagodas  was  a  joint- tenancy. 
Xor((  Chancellor  was  of  opinion,  it  was  part  of  the  residue ;  and  that 

the  residu^  legatees  were  tenants  in  common  of  this,  as  well  as  of  the 

other  parts  of  the  residue,  f 

f  See  Perkins  ▼.  Baynton,  ante,  p.  1 18. 


[*590] 

Trinity  Term^ 
Junelih,  1785. 

Some  of  the 
executors  hav- 
ing  unequal* 
atHT  others  no 
legacies,  shall 
take  the  re-   ' 
sidue.  (2) 


«. 

4 


[^]  Oliver  against  Frewen. 
lOUve  V.  Frewen.]     (Reg.  Lib.  1784.  B.  fol.  635.  b.) 

^HIS  was  a  bill  filed  by  the  next  of  kin,  against  the  defendants  the 
'^    executors  and  other  parties,  for  an  account  of  the  residue,  S^c. 

The  questkm  was,  whether  the  executors,  some  of  whom  had  unemud 
legtities^  andodiers  none)  or  the  next  of  kin  should  take  the  resiaue. 
l^ere  was  a  clause  in  the  will,  directing  that,  in  case  any  lei^nleea  should 
die  in  the  life-time  of  the  testator,  their  legacies  should  go  to  .theexe- 
cutCMTS.  LMvson  V.  Latoson,  7  Bro.  ParU.  Ca.  51 1,  and  otaer  cases  cited 
in  the  case  of  Botvker  v.  Hunter,  ante  p:  328.  toere  recomized  m  Ike 
presefit  case,  but,  after  a  short  argument  the  Chancellor  disnuased  this 
oiU  {2) ;  being  of  opinion  that  the  plaintiff  had  no  right  to  a  share  of 
the  residue,  but  that  the  same  belonged  to  the  executors. 

(1)  See  the  notes  in  Martin  v.  Bebaw,  antea,  154.  and  jBlnnfar  v.  Sunter,  antea,  5S8. 
S*  P* 

(2)  Biit  duected  the  defendants  to  pay  the  platntiBEs.  tfatir  kgKies^  ftogctiier  wplb  Ite 
0UU1  of  50/.  ibr'the  costs  of  the  suit.    R,Jj, 
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PRINCIPAL    MATTERS. 


T^e  matters  marked  with  an  asterisk  occur  in  the  Appendix, 


A. 

ACCOUNT. 

^L^ONEY  belongiiw  to  wards  of  the  court 

-  cannot  be  transferred  to  the  Accountant 

Ocsecftlf  to  tbe  credit  of  the  cause,  [with  an 

acquittance  to  trustees  J  until  the  account  is 

taken  before  the  Master  {Bencrqft  v.  Rich) 

Page  56 

[Special  directions  as  to  sums  omitted  to  be 

received  {Mansel  r.  Bowles)  405,  n.] 

ADEMPTION. 

Remolral  of  goods  (excispt  hi  a  ease  of  neces- 
sity) will  be  an  ademption  of  a  gift  of  the 
goods  by  will  {Green  v.  Symonds)  129  n. 

[AGREEMENT.] 

[Specific  performance  decreed  (after  a  trial  at 
Jaw)  ot  a  parol  undertaking  by  the  assign- 
ment of  a  lease  to  indemnify  the  original 
lessee  (the  vendor)  against  the  rent  and  co- 
venants :  a  presumption  arising  fronx  the 
nature  of  the  transaction;  the  assignment 
being  *^  subject  to  the  rents  and  covenants  on 
^  the  part  of  the  leuee^  although  the  con- 
ditions under  which  the  lease  was  sold  t)y 
auction  expressed  no  such  engagement  (P^m- 
her  V.  Mather)  S2] 

Sec  J^iix/or  SpEcmo  Pebfobmance. 


ALLOWANfiE. 

A  special  direction  to  the  Master,  hi  settling 
an  allowance  to  an  ^dest  son,  to  consider 
the  birth  of  a  posthumous  child,  refused, 
(Burnet  v.  Burnet)  Pagg  179 

See  MaintenaikjIi. 

For  Bankeupt's  Aulowancb,  see  Banebopt. 

ANNUITY. 

An  annuity  given  to  testator's  wife,  for  life, 
and  then,  after  certain  interests,  to  remain  to 
the  testator's  eldest  son,  and  Uie  heirs  male 
of  his  body,  remainder  to  hu  (testator's)  next 
eldest  son,  and  his  heirs  nude;  the  eldest 
and  two  other  sons  died,  livine  the  wife :  — 
This  is  not  personal  estate  vesting  absolutely 
in  the  eldest  son,  nor  does  it  vest  in  the 
fourth  son,  as  an  executoiy  devise,  but,  the 
annuity  being  exhausted,  sinks  into  the  resi- 
duary estate  of  the  testator,  (Turner  ▼• 
Turner)  515 

An  annuity  charged  upon  the  Fost-ofBoe,  until 
a  sum  should  be  paid  to  be  laid  out  in  hudd, 
is  a  mere  personal  annuity,  and  passes  by 
grant  or  transfer  (Uoldemeue  ▼.  Carmtuikms) 

-      ._  S7T 

A  gift,  by  will,  of  stodc  in  long  annmties, 

prima  facie^  means  so  vouch  a  yen  (SUs/^d 

V.  Norton)  493 

But  evidence  shairbe  let  in  of  the  state  of  tbe 

testatrix's 
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testatrix's  property,-  to  shew  she  could  only 
mean  a  groiB  sum  to  that  amount  {Fonnts 
rcau  V.  Pqyifi)  Page  472 

[See  Bargain,  p.  5S6,] 

ANSWER. 

UpoQ'motion  Ibr  time  to  answer,  the  defendant 
puts  in  a  plea;  it  is  a  sufficient  compliance 
with  the  oroer  (Roberts  v.  Hartley)  56 

An  aofwer  only  denying  combination,  is  not  a 
compliance  with  an  order  for  time  to  plead, 
answer,  or  demur,  but  not  to  demur  alone 
(Lee  V.  Pascoe)  78 

An  answer  shall  not  be  amended  after  an  in- 
dictment for  perjury  preferred  or  threatened, 
in  order  to  avoid  the  indictment  (Kdrm^  v. 
Maenamara)  419 

*Wlien  sums  are  specifically  charged  in  the  bill 
to  have  been  received  by  the  defendant,  he 
must  answer  specifically;  and  it  is  not 
enough  to  refer  to  a  schedule  (Hepburn  v. 
Dwtmd)  603 

See  Assets  —  £v idence. 

APPEAL. 

An  a]^eal  shall  not  be  for  costs  only  (Wirdmem 
▼.  Jteni)  140 

APPOINTMENT. 
'    .       SeeVowEH. — TERMs/or Years, 

[APPORTIONMENT.] 

[Of  costs  between  different  estates  and  personal 
estate  (Hone  v.  Medcraft)  265,  n.] 

[Of  expences  of  renewals  (Pickering  v.  Vowlet) 
197.  199.  &  n.,  and  (Nightingale  v.  Lawton) 

440] 

[APPROPRIATION.] 


an 


[Contingent  legacy  for  an  infant  at  21 
iramesdiate  appropriation  directed  (Green  v. 
Pigol)  103] 

ASSETS. 

Testator  directed  that  all  his  estates  should  be 
sold,  and,,  after  payment  of  certain  sums, 
the  remainder  to  be  vested  in  hit  cxecvdorsfor 
tbepawnent  of  debts :  the  money  arising  from 
the  sale,  held  to  be  equitable  assets  (Newton 
V.  Bennett)  135 

Devise  to  executors  to  sell  and  apply  the  money 
to  payment  of  debts;  the  assets  are  equitable 
(fitky.  Prime)  139.  nf 

An  admission  of  assets,  by  the  executor's  an- 
(wer,  is  waved  if  the  plaintiff  goes  to  an 

\    account  before  the  Master  (  Wall  v.  Bushby) 

\      '        '   '      •  '  484 

See  REV£asiO]f» 


B. 


BANK  OF  ENGLAND. 

*The  question  being  whether  the  plaintiff  has 
a  lien  upon  stock ;  the  Court  will  not  order 
the  Bai\K  to  permit  a  transfer  (Birch  v.  Cot' 
byn)  Page  511 

BANKRUPT. 

A  convevance  of  all  a  man's  goods  as  a  secu- 
rity, (be  being  at  the  time  solvent,)  was 
thought,  by  the  Lord  Cha$icelhr,  no  act  of 
bankruptcy,  and  the  jury  having  found  the 

Carty  a  bankrupt,  a  new  trial  was  awarded : 
ut  upon  a  second  trial,  a  case  reserved,  and 
argument  in  B.  R.,  it  was  held  to  be  an  act 
of  bankruptcy  (Hassel  v.  Simpson)  99 

A,y  in  order  to  renew  a  lease,  borrowed  half  of 
the  fine  of  a  trader,  and  ^ve  a  note  to  repty 
it,  unless,  by  will,  she  should  give  the  estate 
to  one  of  his  children :  She,  by  will,  gave  it 
to  his  daughter;  the  father  became  bank- 
rupt :  the  assignees  held  to  be  entitled  under 
Ija.  1.  c.  15.  (Fryer  v.  Flood)  160 

A  farmer  takine  the  soil  off  the  waste  to  make 
bricks,  and  sifterwards  paying  a  consideration 
for  it,  is  a  trader  within  the  bankrupt  laws 
(Ex  parte  Harrison)  175 

So  of  renting  brick  ground  only,indq9endeDtof 
the  farm  (Parker  v.  Wills)  Hid,  nf 

Annuity  creditors  not  allowed  to  prove  their 
debts,  but  upon  the  consent  of  the  other 
creditors  at  a  special  meeting  (Ex  parte 
Color)  267 

Nor  unless  the  bonds  were  forfeited  at  law  (Ej 
parte  Burrow)  ^      36S 

A.  having  made  an  insurance  for  the  benefit  of 
^.'s  testator,  pledged  the  policy  with  tbe 
broker  for  his  own  debt :  This  is  not  a  frau- 
dulent leaving  of  the  policy  in  A*s  hands  by 
BJs  testator  (Falkener  v.  Case)  125 

Pledge  of  a  lease  by  a  person  who  afterwards 
becomes  bankrupt,  carried  into  execution 
against  the  assignees  (Russel  v.  Russel) 

269.  4  nf 

Evidence  of  a  bankrupt  who  had  his  certificate 
and  allowance  admitted  to  decrease  the  fund 
(ibid,)  9€9 

Where  a  party  has  clear  separate  demands  on 
a  bankrupt,  he  may  sue  for  one,  and  come 
imdcr  the  commission  for  the  other ;  but  not 
if  they  are  only  difierent  securities  for  tbe 
same  debt  (Ex parte  Crinsoz)  270 

An  assignee  keepmg  money  unnecessarily  in  bit 
hands,  and  using  it  in  his  trade,  shall  pay  in- 
terest for  it  (Treves  v.  Townshend)  584 

Father,  being  seised  of  an  estate  tor  life,  re- 
mainder to  the  son  in  fee;  they  ibin  in  a 
mortgage;  the  father  becomes  bankrupt, 
and  Uie  mortgagee  fijes  his  bill  of  foreclosure, 
and  the  estate  is  ordered  to  be  sold :  the  son 
cannot  prove  the  value  of  his  remainder  s$ 
a  debt  under  the  commission  (KiUear  f- 
E^i^fnes)  ssi 

Sods 
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Sums  secured  nnte  a  iMf^^ge  seUlement,  are 
proveable  under  a  commission  of  bankrupt, 
so  far  as  they  are  certain  (Ese  parte  Milford) 

l*ageo9H 

Debts  upon  the  insurance  of  ships  are  only 
proveable  agaiost  the  separate  estate  of  the 
partner  who  signs  the  policy;  the  insurance 
by  a  partnership  being  against  the  6  Geo.  1. 
c.  18.  '{Ex  -parte  Angenfchty  ami  Ex  jmrte 
Lee)  39!),  400 

The  bankrupt's  allowance  shall,  in  the  case  of 
partners,  be  dividcil  between  them  in  the 
proportions  in  which  their  respective  effects 
have  contributed  to  the  pavnnent  of  the  debts 
(Ex  parte  Bate)  '  452 

♦Joint  creditors  admitted  to  prove  against  the 
separate  estate  by  coiMivnt  (OMnm  Ex  parte) 

576 

Joint  creditors  admitted  to  prove  their  debts  on 
the  .sep{irate  estate  of  one  partner,  there  being 
no  joint  estate  (Ex  parte  Hayden)  454 

See  Pledge. 


BARGAIN. 

Unreasonable  bargains  made  with  an  heir,  &c, 

•  althougli  more  than  of  ace,  and  upon  his 
own  ofer,  set  aside,  on  what  circumstances 
and  upon  what  terms  (Gwtfnne  v.  Heaton)    1 

Deeds  entered  into  by  parties  knowing  tneir 
rights  are  not  to  be  set  aside,  though  upon 
inadequate  consideration  (Stephens  v.  Bate- 
jnan)  22 

A  fair  settlement,  beneficial  to  the  family,  was 
not  ^t  aside,  although  made  with  tenant  in 
tail,  immediately  upon  his  coming  into  pos- 

.  session,  and  at  the  recommendation  of  the 
father,  who  took  an  interest  under  the  settle- 
ment (Kiiwkant  v.  Kinchant)  369 

^  Taking  an  annuity  worth  9  years*  purchase  at 
5  years,  is  an  unconscientious  bargain,  and 
the  Court  ^viii  give  the  taker  no  assistance 
in  a  bargain  for  a  re-purchase  ( Vaughan  v. 
Tkonuu)  556 

♦  Xjcases  for  lives,  obtained  by  agents  of  a  de- 
ceased person  of  weak  intellects,  upon  in- 
adequate considerations,  set  aside  (Gartside 


V.  Itherwood) 


558 


'       BARON  and  FEME. 

The  wife's  bond,  given  jointly  with  her  hus- 
band, shall  bind  her  sepamtc  property  (Hutme 
V.  Tetiant)  '  16 

What  interests  of  the  wife  so  vest  in  the  hus- 
band as  to  vest  in  his  assignees  upon  a  bank- 
ruptcy (Saddington  v.  Xinsmwi)  4 1 

*TheCourt  will  not  authorise  a  married  woman's 

^parting  with  her  [reversionary]  life-interest  in 

a  sum  of  money  upon  examination ;  in  analogy 

to  an  examination  on  a  fine  at  law  (Eraser  v. 

JBaiiei^)  518 

♦Jewels  of  the  wife,  though  given  by  the  hus- 
band's* wiU  to  h|Br  for  life,  shall  not  be  seld 


for  payment  oj(  Ae  hu 

on  a  real  estacie  in  aid  of  person 

V.  Hkrkhmn^ 

BILL 


\(^wion 


Will  fifit  lie  against  several  for  a  mere  Iqaii 
demand  on  aoeowit  of  the  dmh  or  hmm» 
ruptcy  of  some  of  the  parties  (Amw  ▼.  dw* 
tencin)  27 

Bill  by  a  tutor  for  an  annuty  ^Wnrfoff  it  at* 
debt  under  a  demte  for  pmyMH  of  ItlHi  by 
bondj  mortgage^  or  smtpU  eonlpwf^  ijpm  osly 
evidence  being  letters  referringtoanaMiuityj 
but  not  stating  its  dnration,  ditmmti  (Jmne^ 
son  V.  Skipwith)  34 

Bill  will  not  He  by  one  parish  i£;ninil  mithci^ 
to  ascertain  boundaries  (St»  Lvke^s  Parish  v. 
St,  Leonardos)  40 

Bill  will  not  lie  to  compel  an  liospital  to  renew 
a  lease  upon  payment  of  a  fme  of  dne  yeaf^ 
rent  (SomervtUe  v.  Chapnian)  61 

Will  lie  for  a  discovery  of  mattMr  to  cocislitBtc 
a  defence  to  an  action  at  law  (Bitkop  ofign* 
don  V.  Fiftche\  M 

Will  not  lie  agamst  several  tenants  of  a  wior 
for  quit-rents,  unless  the  premises  are  on^ei^ 
tain  (Bouverie  v.  Preniiee)  9oo 

Can  not  be  disvussed  tvUkout  eMiaoa  tbepUin- 
tiff 's  motion,  unless  by  consent  at  the  bar 
(Fidcle  V.  Evans)  801 

The  process  directed  by  the  5  Geo.  2.  c.  S5«  in 
order  to  the  bill  being  taken  pro  comftuoj 
shall  issue  notwithstanding  a  subpeenm  kas 
been  ser\'ed  (Mawer  v.  Mmver)  •  588 

BILL /or  specific  Performance  of  Agreements. 

A,  sells  an  estate  for  an  annuity.  A,  dies  before 
any  payment  of  the  annuity ;  if  the  contract 
be  fair,  it  shall  be  speafically  performed 
(Alor timer  v.  Capper)  .  iSti 

In  such  bill  against  the  vendor,  the  vendee  or 
his  heir  being  in  possession,  (the  agreement 
having  been  made  by  the  tenant  fbrtife,  with 
the  reversioner,)  and  an  account  of  the  pur- 
chaser's personal  estate  becoming  necesiary, 
an  early  day  shall  l)c  appointed  ror  payment 
of  the  purchase  money,  and  in  fmlure,  tlie 
bill  quoad  hoc  to  be  dismissed  (jt^iierw^ 
Andover)  jf96 

Bill  ior  specific  performance  of  an  ^greemmt 
to  purchase,  dismissed,  there  beil^  a  Qfn- 
cealment  on  the  part  of  the  vendor  (SkM^ 
V.  Stratton)  ^    440 

*That  the  vendee  bought  on  a  speculation  (If 
that  was  not  con6ente4  to  by  the  vendor)  no 
defence  to  a  bill  for  specific  porifonnaBcc 
(Adanis  v.  Weare)  S67 

BILL  of  Revivor, 

Bill  of  revivor  will  lie  for  costs  ordered  to  be 
paid  into  the  bank  {Hali  v.  Smitik)  458 

BILL 
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BILL  Partia. 

la  a  WU  Bguntt  the  committee  of  a  voiantary 
society  who  contract  with  a  tradesman,  it  is 
not  necessary  to  make  the  other  members  of 
the  society  parties  (CuUen  ▼.  QueenAeny) 

PagelOl 

So  of  the  commissioners  of  a  navigation  who 
have  signed  any  of  the  orders  {Hartley  v. 
Belt)  IbUL  n. 

In  a  bill  by  creditors  against  the  executor,  it  is 
not  necessary  to  make  the  residuary  legatee  a 
iMirty  (Lmoton  ▼.  Barker)  503 

l^ere  there  are  three  mortgagees,  being  joint 
tanantSy  one  cannot  bring  a  bill  to  foreclose 
without  making  the  others  parties  {Lou>e  v. 
MorgiBm).  568 

BOND. 

A  bond,  being  at  the  testator's  house  in  Suffolk^ 
does  not  pass  bv  the  words  in  his  wilC  "  / 
HJoa  aU  la  S^ijfhlkf**  the  bond  having  no  lo- 
cality {Moore  v.  Moore)  127 

Secoritias  .£ifr  monejr  do  not  pass  by  goods  in 
testaaor^  ttody  (Green  ▼.  Symondt)        129  n. 

A  bond  gtven  for  silks  taken  up  to  be  sold,  de- 
creed to  be  ^ven  up  on  the  payment  of  the 
money  actiully  rmsed  by  the  sale  of  the 
silks  (Barker  ▼•  Fatuommer)  1 49 

A  bond  given  for  a  ^neral  purpose  of  raising 
money,  and  deposited  by  the  obliaee  with 
anotlier  as  a  secoritjfs,  shall  be  liabfe  to  the 
oUigee*s  ddit :  not  so,  if  given  for  a  special 
purpose  {Catar  v.  Burke) 


i3i 


C. 


CABINET. 


By  the  bequest  of  a  cabinet  of  curiosities,  jewels 
worn  as  ornaments  of  the  person  do  hot 
pasSy  although  they  were  usually  shewn  as 
part  of  it  {CaoeHdkk  v.  Cavenditk)  467 

CHARGE. 

On  a  real  estate  for  a  charity  (void  by  the 
MoHmam  J^ct)  shall  sink  in  favour  of  the 
devisee)  not  go  to  heir  at  law  or  residuary 
l^atee  {Wri^  v.  Row)  61 

S.  P.  (Jacktom  v»  Hurlock)  61.  n. 

Sed  vide  {Btfmiy.  Wilkins)  Ibid. 

When  a  tenant  for  life  pays  off  a  charge  (al- 
thou^  he  take  no  assignment)  he  becomes  a 
creditor  for  the  amount  of  it;  but  where 
tenant  in  tail  pavs  off  a  charge,  he  does  it  in 
exoneration  of  the  estate,  untess  he  shews  his 
intention  to  be  otherwise  (Jones  v.  Morgan) 

206 

A'chai^  of  legacies  under  a  viz.,  then  a  legacy 
out  of  the  personal  estate,  then  other  legacies 
without  any  fund  named,  these  last  are  not 


chaned  on  the  real  estate  (Hone  v.  Med- 
eri^  Page  261 

Under  a  general  charge  for  pavment  of  ddits, 
copyhold  b  liable  as  well  as  nreebold  (Coomkt 
V.  Giluon)  273 

Of  debts  and  legacies  on  land»  the  purchaser 
is  not  obliged  to  see  to  the  application  (Jebh 
V.  Abbei)  186,  n. 

See  MoRTOAGS. 

See  Devise /or  Payment  ^  Debts. 

CHARITY. 

Trustees  of  a  charity  are  ordered  to  be  dected 
out  of  a  certun  parish ;  an  information  to 
remove  them,  as  not  having  been  so  elected, 
must  state  that  there  were  inhabitants  fit  to 
be  elected  (Attorney  General  v.  Cotvper)  439 

See  Mortmain. 


CHATTELS. 

Chattels  given  as  heur^looms,  to  be  enjoyed  hj 
the  persons  who  shall  be  inpossesoon  of  cer* 
tain  houses,  a  son' being  bom  who  was  tensnt 
in  tail,  subject  to  his  father's  life  estate,  these 
chattels  will  vest  in  him  absolutely,  aad  be 
dving,  in  his  fisther  as  his  representattfc 
v.  Bumell)  274 


dying, 
(Foley 


CODICIL. 


There  being  several  codicils  to  a  will,  some  of 
which  were  bare  repetitions  of  former  ones, 
these  were  declared  to  be  jnere  subsdtutioos 
and  the  legatee  entitled  only  to  take  under 
the  one  (Campbeli  v.  Radnor)  271 

Where  a  legacy  is  given  in  a  wHl  and  another 
in  the  codicil,  to  the  same  legatee,  he  shall 
take  both  (Ridges  v.  Morrison).  389 

S.  P.  (Hooley  v.  Hatton)  59a  n. 

A  codicil  referring  to  a  will  operates  as  a  re- 
publication (Coppin  V.  Fenufkemg^)     265.  d. 

COMMISSION 

Application  for  a  commission  to  examine  wit- 
nesses in  /iidic,  to  prove  the  testator's  inten- 
tion that  his  wife  should  take  legades  given 
her  by  two  codicils  almost  identic^  in  their 
expressions,  refused,  except  upon  herostfa, 
that  she  believed  such  to  be  the  testator's 
intention  (Coote  v.  Coo^)  448 

CONDITION. 

Devise  if  4*^  or  B.  shall  man^  into  the  famiiiei 
of  C.  or  jD.  and  have  a  son,  then  I  give  mj 
estate  to  that  son ;  if:i  thay  shall  not  marry, 
then  U>  E.  A*  and  B.  married,  but  not  into 
the  favoured  families,  the  marriage  is  a  coa- 
dftion  precedent  which  thejhave  their  vMe 

fires 
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Kves  to  perform,  and  E,  has  no  claim  till 

after  their  deaths  (Randall  v.  Payne)    Page  55 

[See  also  Jones  ▼.  Earl  of  St^olk,  p.  528.] 

And  see  MAEaiAOE. 

CONSIDERATION. 

Inadequate    consideration    a   badge  of  fraud 

{Gunne  v.  Heaton)  1 

*S,P.i Qarlside  v.  Iskerwood)  558 

[CONTINGENT  LEGACY.] 

[Contingent  legacy  given  for  an  infant  at  21  — 

An  immediate  appropriation  directed  {Green  v. 

Pigoi)  103] 

COPYHOLD. 

Under  a  general  charge  of  debts  upon  land, 
copyhold  is  liable  as  well  as  freehold  {Coombe 
V.  Gibson"!  275 

[Liability  of  copyholds  unsurrendered         ibid,] 

*  Enfranchisement  of  a  copyhold,  by  one  having 

a  partial  interest,  b  for  the  benefit  of  the  re- 
mainder-men as  well  as  his  own  {fVynn  v. 
Cookes)  517 

*  The  doctrine  of  election  applies  to  a  copyhold 

[534]  {Frank  v.  Standish)  588.  n 

COSTS. 

On  an  assignment  of  dower,  by  commissioners, 
thedoweress  shall  hare  no  costs,  unless  other 
(questions  are  raised  in  which  the  party  is 
htigious  {Lucas  v.  Calcrtdt)  134 

There  shall  not  be  a  re-hearing  or  appeal  for 
costs  only,  unless  on  very  special  circmn- 
stances  ( Wirdnum  v.  Kent)  1 40 

[Decree  as  to  apportionment  of  costs  between 
different  estates  and  the  personal  estate  (^ofir 
▼.  Medcraft)  S65.  n.] 

There  may  be  a  ImII  of  revivor  for  costs  or- 
dered to  be  paid  into  the  Bank  (JVdS^  v.  iSinitA) 

438 

In  a  cause  set  down  upon  bill  and  answer,  the 

Court  may  give  full  costs  {Mansell  v.  Bowles) 

408 

When  the  material  issue  has  been  found  for  the 

part^  setting  down  the  cause  for  further  di- 

rectioi^  he  shall  hate  the  coAts  of  the  trial  at 

Um{Blacldfume  v.  Gregson)  420 

COVENANT. 

[Specific  performance  decreed  (after  a  trial  at 
law)  of  a  parol  undertaking  bv  the  assignee 
oi  a  lease  to  indeimiify  the  oriflinal  lessee  (the 
vendor)  against  the  Tent  and  eovensmtit:  a 
presumptioa  .arising'  from  tbe!  nature  of  the 
transaction,  the  ais^aineflC:  being*'*  wbfeei  to 
tha  rents  smd  oooemods  on  iht  pari  of  ike 
ie$9t&i*-  MtoiQijal.  the  oondHiDDs   under 


M 


U 


which  the  lease  was  sold  by  auction  expresseJ 
no  such  engagement  {Pember  v.  Mathers) 

To  settle  a  particular  estate,  the  breach  is  mat- 
ter of  damage,  and  an  issue  shall  be  granted 
to  try  what  the  damage  is  {Wade  v.  Paget) 

*  One  covenants  to  pay  monev  to  Irustees  to  bi* 
laid  out  in  real  estate;  heooes  not  pay  it^but  ' 
purchases  an  estate,  it  is  subject  to  the  uses 
{Sowden  v.  Soivden)  589 

D. 

DAMAGES 

Received  or  assessed  for  a  breach  of  covenant 
in  not  settling  a  certain  estate;  if  the  party 
would  have  been  seised  of  the  estate  in  fee^ 
the  damages  are  part  of  his  personal  estate ; 
bnt  if  subject  to  contingencies  they  shall  be 
laid  out  in  land  {Wade  v.  Paget)  563 

[A  court  of  e^ty  will,  in  a  proper  case,  mnt 
an  injunction  where  exc^nhe  damages  nave 
been  recovered  sit  law;  and  direct  an  issue, 
quantum  damnijftcatus,  to  ascertain  the  real 
amount  of  the  TDJary  (Slomanr,  Walter)  418] 

DEBTS, 

See  Charge. 

DEEDS, 

Entered  into  by  parties  knowutt  their  rights, 
though  upon  inadequate  consioeration,  shall 
not  be  set  aside  {Stephens  v.  Bateman)        SS 

Deposited  as  a  pledge  will  entitle  the  holder  to 
have  a  mortgage {Russel  v.  Bussd)  S70 

See  also  the  cases  IbkL  n, 

DEMURRER 

Upon  an  order  to  plead,  answer,  or  demur,  but 
not  to  demur  alon^  the  defendant  demurred, 
and  answered  only  by  deoyiiig  comfainatioo, 
the  demurrer  was  ordered  to  be  taken  off  the 
file  {Lee  v.  Pascoe)  78 

Upon  a  quare  impemt  brought  against  the  or- 
dinary, he  files  a  bill  for  a  discovery  whether 
there  were  not  a  bond  of  r^sij;nat!on  j^^> 
in  t>rder  to  plead  it  to  the  tetion;  fSe  de- 
fendant demurred,  1st,  thiif-  A^  JSicoiir^ 
would  subject  him  to  per^KiKii;  SU^  ftat  it 
was  immaterial.  To  ihh'  fMt'  it  yha  an- 
swered that .  the  bonds  ^erel^g^  to ' the  Sd, 
that  the  [itatntiff  had  af  rl^t  to  ^hp  £spo- 
very,  and  its  raatcrial7ty''ii1b'  be 'debated 


being:  legal,  not  'eq|lntallfe  'Bnei  {Tkong  v. 
Se<fford)  313 

To  a  bill  against  the  East.  India  Company  and 
their  Secretary,  to  cfiscover  by  what  autho- 
rity pLdntiff  was  dispossessed  of  a  lease  for 

sup-_ 
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mffkjm^  VUm  unth  Mscctf,  tnid  for  a 
to— riliiion  to  enmine  witacHCs  in  Indk ; 
ttflting  that  the  plamtifl*  itUeniied  to  bring  an 
action,  ofarwruled  (M^oMay  v.  JSiui  India 
Compamf  and  Morion)  Page  469 

•  Bill  to  be  qineted  in  the  posseiiioy  of  a  miU  ; 
and  that  defendants  niuv  pull  down  works 
above  it  aad  be  restrained  from  erecting 
othcri :  donorrer,  because  plaintiff  had  not 
efltaUisbed  bis  right  at  law,  allowed  (Welier 
V.  SmeaUm)  SVJ 

DEPOSIT, 
See  D£E08. 


DEPOSITIONS 

Of  a  witness  re-examined  before  a  master,  on 
the  same  matter  to  which  he  had  been  exa- 
mined in  chief,  without  order,  suppressed 
{Sawyer  v.  Bowyer)  588 

DEVISE 

To  trustees  (after  deducting  taxes,  &c.)  to  pay 
the  residue  to  A.  for  Ufe^  remainder  to  the 
ttfff  of  the  heir$  male  of  A,  these  two  estates  do 
not  unite  so  as  to  enable  A,  to  suffer  a  reco' 
ytry  {Shapland  t.  Smith)  15 

Of  leasehold  ground-rents  arising  from  an  un- 
der building  lease,  passes  the  leasehold  re- 
version {Kaye  v.  Laxon)  76 

Testator  having  freehold  and  leasehold  tythes, 

ithe  latter  perpetually  renewable,^  gave  all 
lis  tythes;  botn  kinds  will  pass  {Turner  v. 
HuUer)  78 

Devise  to  a  corporation  in  trust,  the  devise 
being  void,  the  trust  shall  attach  upon  the 
estate  the  law  raises  {Sonlct/  v.  tfic  Clock- 
Makers*  Compant/)  81 

A,  conveyed  estates  to  trustees  to  sell  and  pay 
debts,  afterwards  to  nuse  a  fund  and  pay  the 
interest  of  it  to  B.  till  marriage,  then  to  pay 
her  the  principal,  and  to  divide  the  residue 
among  tne  plaintiffs :  by  will  he  created  a 
charge  for  another  daughter,  residue  to 
plaintiffs:  B,  dying  unmarried,  the  sum 
given  to  her  resulted  to  the  testator,  and 
passed  by  the  gift  of  the  residue  (He wit  v 
HTright)  86 

To  A»  for  life ;  remainder  to  her  sons  in  tail ; 
reminder  to  her  daughters,  as  tenants  in 
cofwmon :  The  question,  whether  the  daugh- 
ters took  estates  for  life  only,  or  of  inherit- 
ance, agitated  but  not  determined  {Tweedale 
V.  Coventry)  240 

Of  leasehold  estate  held  under  a  college ;  af- 
ter the  wUl  made,  tlie  lease  is  renewed :  The 
renewed  lease  does  not  pass  {Hone  v.  Med- 
crtfi)  261 

To  wife  for  life;  remainder  to  trustees  to  pre- 
serve contingent  remainders;  remainder  to 
il.  for  life;  remainder  to  trustees ;  remainder 
to  the  bars  of  her  bodv;  remainder  over, 
with  a  declaration,  that  soe  should  only  have 


an  estate  lor  lifo :  '-^  TlM6&af0  liiga&tesliils 
(Thong  V.  Be^ord)  P^ 9fP 

Testator  devised  ia  tbeic  imtm^  **  ali-.I.  am 
worth:"  real,  as  well  as  personal  estate, 
shall  pass  (Hmii€f^sJk'$tmmny  •  431 

Words  of  desire  or  request,  in  order  to  amofint 
to  a  devise,  must  Iwfe  precise  olijects  (Her- 

lands,  Trigg)  142 

Devise  to  testator's  wife,  "  not  doubling  she 

**  will  give  what  shall  be  left  to  my  grand- 

'*  children ;"  not  sufficient  to  raise  a  tnut 

(Wynne  \.  Haiokms)  179 

Testator  devised  all  his  estate  to  his  wife ;  in 

case  of  death  happaaiag  to  her,  he  desired 

his  executors  to  taxe  care  of  the  whole  fur 

his  dattthter:  The  wife  shall  take  onlyao 

estate  tor  life,  with  remainder'  in  fee  to  the. 

daughter  (Nowlan  v.  NeUigan)  489 

*  To  all  the  children  of  ^4.  at  21,  a  child  bom 

after  the  death  of  the  testatrix  shall  take 

(Congreve  v.  Congreve)  550 

DEVISE  exenUory. 

Devise  to  A.  for  ever,  that  is  if  he  shall  hare  s 
son  or  sons,  who  shall  atttun  twenty-one,  bot 
if  A,  shall  die,  without  son  or  sons  to  inherit, 
that  the  son  of  B.  shall  inherit :  Thu  is  a  fee 
in  A.  with  an  executory  devise  to  the  son  of 
B.  (Heath  v.  Heath)  147 

Devise  of  the  residue  of  personalty  to  testator's 
wife  for  life ;  and,  if  she  shall  die  without 
issue  living  at  her  death,  to  the  testator's  two 
brothers ;  or  if  one  of  them  shall  be  dead,  to 
the  survivor :  they  both  died,  living  the  wife, 
who  died  not  leaving  issue,  it  vested  in  tfaf 
surviving  brother,  and  was  transmissible  to 
his  representative  (Barnes  y»  Allen)  181 

DEVISE  over,  too  remote. 

Devise  to  A.  and  the  lawful  heirs  of  his  bodv, 
if  he  shall  have  any  ;  if  he  shall  die  without, 
certain  sums  over :  This  is  too  remote  (At- 
torney General  y*  Hird)  170 

To  testator's  wife  and  her  heirs,  but,  in  case  oj 
her  decease  without  issue,  to  the  eldest  son  of 
his  brother —  Too  remote  (Bigge  v.  Bcndey) 

15T 


DEVISE/or  Payment  ofDebU. 

Devise  of  an  estate  for  pavment  of  debts  takn 
it  out  of  the  statute  of  fraudulent  devises :  — 
And  being  to  pay  out  of  rents  and  profits,  no 
sale  or  mortgage  can  be  made  (Lingard^. 
Derby)  rA\ 

See  the  note  ihid. 

A  mere  charge,  upon  the  real  estate,  to  pay 
debts  and  l^cies  is  not  sufficient  to  exooer^ 
ate  the  personal  estate,  unless  there  are 
words  to  shew  it  was  the  testator's  intention 
that  the  personalty  should  not  be  applied 
(Samwell  v.  IVake)  144 

Devise  of  real  and  plersonal  estate  to  pay  debts 
and  legacies,  the  ppnond  estate  shall  not  pst 

die 
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the  ancestof's  mortgage  or  a  legacy  charged 
on  land  (Lawtan  v.  tludson)  Page  58 

NcJtber  shall  such  charge  make  a  term  for  pay- 
ment of  debts  liable  to  a  mortgage  which  sub- 
sist^ on  an  estate  at  the  time  when  the 
testator  purchased  it, but  the  mortgaged  estate 
shall  be&r  its  own  burthen  {Ancaster  v. 
Mat/er)  454 

Sir  R.  W\  reciting  himself  to  be  seised,  subject 
to  incumbrances,  of  an  estatie  which  was 
mortgaged,  devised  another  estate  for  a  term 
of  twenty-one  years,  in  aid  of  his  personal 
estate,  to  pay  bond  and  book  debts,  and,  by  a 
subsequent  clause,  to  pay  all  kit  debts,  the 
personal  estate  and  the  term,  shall  exonerate 
the  mortgaged  estate  {Tweedale  v.  Coventry) 

240 

Devise  to  pay  debts  by  bond,  mortgage,  or 
simple  contract,  shall  not  pay  an  annuity  only 
promised  by  letters  {Jameson  and  Skipwiilt) 

54 

Under  a  general  char^  for  payment  of  debts, 
copyhold  estate  is  liable  as  well  as  freehold 
estate  {Coombes  v.  Gibson)  273 

*  An  estate  descended  shall  exonerate  an  estate 
charged  with  payment  of  debts  {Davies  v. 
Topp)  524 

iSreCHARGK,  Lbgact,  Mortmain,  Vestkd 

Interests. 


DOWER. 

Costs  shall  not  be  given  on  an  assignment  of 
dower  by  commissioners  {Lucas  v.  Calcrafl) 

134 

Devise  of  a  rent-charge  is  not  a  bar  of  dower, 
unless  so  expressed,  or  the  estate  so  small  as 
to  shew  it  must  have  been  so  intended  {Pear- 
son V.  Pearson)  292 

But  where  the  pit  is  inconsistent  with  dower, 
it  shall  be  a  satisfaction  for  it  {Villa  Real  v. 
Lord  Galway)  992.  n. 

A  wife  shall  not  be  endowed  of  an  equity  of  re- 
demption on  a  mortgage  in  fee  {Dixon  v.  Sa- 
ville)  326 

A  thousand  pounds  a-year  was  given  to  the  wife, 
by  will,  in  lieu  of  dower,  but  if  she  marry 
again  100/.  a-^ear  in  lieu  of  all  other  bene- 
fits ;  she  marries  and  elects  her  dower,  she 
shall  not  have  the  100/.  a-year  (^oyn/on  v. 
Boynlon)  445 


£. 


ELECTION. 

Tlie  wife  bemg  entitled  to  an  estate  under  the 
marriage-settlement,  the  husband,  by  will, 
cave  her  an  interest  in  another  estate  and  all 
nis  personalty,  in  lieu  of  her  claims ;  the 
will  was  not  duly  executed  to  pass  real 
estate :  she  must  elect  between  the  personal 
estate  and  her  dower;— •  but  is  entitled  to 


delay  her  election  unti  Ae  teehmt  <>f  tfie 
personal  estate  is  taken  (Nimmmy*  Ncuimm) 

Page  186 

Where  a  certain  sum  is  settled  by  marriage- 
articles  upon  the  only  child  of  the  marriage ; 
the  father  afterwardsy^b]r  will,  gives  her  all 
his  real  estates  for  life,  with  remainder  to  her 
children ;  and  orders  his  periHiniltj  to  be  laid 
out  in  lands  to  the  same  tifei  $  -^  t!so  copy- 
holds (of  which  he  hnd  only  the  equity  of  re- 
demption) are  unsurrendered ;  she  must  elect 
between  tne  devises  undef  .the  will,  and  the 
sum  which  she  claims  under  the  settlement 
( Macnamara  v.  JcmBs)  48 1 

The  testator  devised  estates^wh  icfa  be  hadaor- 
rendered  in  several  parishes  (describing  them) 
to  his  wife  for  Ufe^  with  remainders  over.  In 
one  of  the  parishes  naroed^  he  had  a  joint 
estate  with  his  wife ;  in  the  others,  he  had 
no  estates  bnt  in  her  right;  the  estates  of  the 
wife,  not  passine  by  the  surrenders,  do  not  by 
the  will,  and  she  shall  not  be  put  to  any 
election  ( Read r.  Crop)  49tf 

The  doctrine  of  election  applies  to  copyholds 
{Frank  v.  StantHsh)  [584]  588.  n. 

See  Dower,  Forfeituri,  SAtlSfiAGnoM. 

EQUITY. 

Where  matter  is  originally  of  legal  jurisdiction 
the  death  or  bankruptcy  of  parties  (thou^  it 
might  lead  to  an  account)  will  not  support  a 
bill  filed  before  the  events  happen  {Hoare  v. 
Contencin)  ST 

Where  an  equitable  estate,  and  a  legal  in  the 
same  premises,  vest  in  the  same  person,  the 
equitable  interest  will  merge  in  the  legal 
(  Wade  V.  Pa^el)  J63 

Equitable  securities  (the  ieeal  estate  being  in  a 
pripr  mortga^e^  shall  take  their  rank  accord- 
ing to  the  priority  of  their  dates  {Becket  v. 
Cordley)  3SS 

ESTATE. 

Devise  to  trustees  (af^er  payment  of  taxes,  Jf^A 
to  pay  the  residue  of  rents  and  profits  toC.S, 
for  Itie,  remainder  to  tke  use  of  the  heirs-male 
of  the  body  of  C,  S,  —  C  <Si.  has  only  an  estate 
for  life,  not  an  estate-tail  {Shapkmd  v.  Smiik) 

75 
See  also  the  note  ib.  n.  f 

An  equitable  estate-tail  mav  be  barred  by  a  re- 
covery, as  well  as  a  legal  estate4ail  {Btdeler 
V.  AlUngton)  72 

The  testator  devised  to  trustees  to  pay  debts, 
then  to  stand  seised  to  ike  use  of  jLfor  fUe, 
without  impeachment  of  waste,  after  bis  de- 
cease to  the  use  of  the  keirs  male  of  kis  body^ 
severally,  successively,  and  in  remainder. — 
This  is  an  estate-tail  in  A,  {Jomcs  v.  Morgan) 

206 

•  Testator  devised  to  hk  heir  at  law  for  lifb, 

remainder  to  R,  C  for  life,  and  to  his  first 

and  other  sops,  remainder.  toJ3r  S,  and  fV,  Jf. 

fir  tkeir  joint  liveSy  and  to  tke  survivor  of 

tkem 
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IftMi— the  jorvhror  only  takes  an  estate  for 
life  (Awte  v,  Meihuith)  Page  519 

&e  Rial  omf  Pebsonal  Estate. 

ESTOVERS 

Of  one  estate  are  not  to  be  applied  to  the  re- 
pairiy  4^«  of  another  estate  (Lee  ▼.  Aistou) 

194 

EVIDENCE 

Of  one  whiiess,  corroborated  by  ciraunstances, 
admiiwhle  against  the  facts  sworn  in  the  de- 
fodaot's  answer,  and  sufficient  to  found  a 
decree  (Pember  y.  Maikers)  62 

A  nHtness  had  been  eauuninea  de  bene  esse,  and 
lived  ei^teen  months  after  the  answers;  the 
depositions  had  been  published,  the  defend- 
ants consenting ;  his  Honor  refosed  to  sup- 
press the  depositions,  but  Lord  Ckanceitor  in^ 
dined  to  think  they  ought  not  to  be  read 
{Mofhmik  y.  Brooks)  84 

Hie  endenoe  of  a  bankrupt  having  had  his  cer- 
tificate and  allowance^  admitted  to  be  read 
lRm$ei  ▼.  Euitd)  269 

EVIDENCE-iMiro^ 

parol  evidence  to  prove  that  the  testator  knew 
a  l^ptee  was  dead,  in  order  to  shew  his  in- 
tention that  the  lemcy  should  be  transmissi- 
ble, not  admitted  {Mayhank  v.  Brook$\      84 

Upon  a  grant  of  an  ^nuit^,  a  bill  was  med  to 
redeem,  upon  a  suggestion  that  it  was  part 
of  the  original  agreement,  but  omitted  in  the 
deed,  from  an  apprehension  that  it  would 
make  the  transaction  usurious:  parol-evi- 
dence  was  offered  to  prove  it  was  part  of  the 
original  agreement;  out  refused  to  be  ad- 
mitted ;  the  bill  not  stating  the  omission  to 
have  been  by  fraud  (Imham  v.  Chiid)  92 

Parol-evidence  of  an  agent  admitted  to  prove  a 
partv  to  a  deed  had  notice  of  an  incuinbrance 
on  the  estate  (Skelbume  v.  Inckt^piin)        538 

Evidence  of  the  state  of  a  testatnx's  property 
let  in  to  shew  that  by  a  gift  of  a  sum  in  long 
mmuUiet,  she  meant  a  gross  sum,  not  an 
equivalent  annuity  (Fonnereau  v.  Pt^fntz)  472 

EXCEPTIONS 

To  the  answer  to  an  amended  bill,  referred  to 
the  same  Master,  to  whom  the  exceptions  to 
the  original  bill  had  been  referred  (Pratt  v. 
TVffter;  39 

See  Maintemance. 

EXECUTORS,  &c. 

[Esecotriz  barred  from  the  residue  by  a  specific 

legacy  {MaHm  v.  Rebow)  1 54] 

Having  lifMiii  gmn  to  tMD,  and  there  being 


no  next  pf  kin  to  take  the  undevised  snrpliis, 
are  trustees  for  the  Crown  (MuUUeton  v. 
Sfneer)  Pmge  901 

Having  unequal  legacies,  shall  take  the  unde- 
vised surplus  e^ially,  as  if  th^r  had  no  lega- 
cies (Bowker  v.  Hunter)  328 

*  So  where  some  have  uneoual,  and  others  no 
legacies  {O&ver  v.  Frewin)  590 

EXONERATION 

Of  personal  estate  from  payment  of  debts. 

Seef}vnME  for  Payment  of  Debts. 


F. 

FINE 

Shall  not  be  set  up  as  a  bar,  where  a  bill  hss 
been  filed  for  relief  (Pbic^^  v.  Tkon^cn^) 

289 

FINE/or  Renewal  ijf  Leasee. 

In  a  beneficial  lease,  the  tenant  for  life  renew- 
ing, the  fine  shall  be  lipportioned  between  her 
and  the  remainder^nanin  proportioii  to  their 
respective  interesU  (Nigiisngale  v.  Lmmn) 

440 

See  the  note  444 

FORFEITURE. 

P.  T.  granted  two  annuities  to  his  son  P.  7. 
afterwards  by  will  he  save  him  another  sn- 
nuity,  upon  condition  that  he  should  refesse 
all  demands  on  his  estate  arising  from  so> 
counts  relative  to  a  transaction  between 
them:  The  release  tendered  included  tba 
former  annuity ;  the  refusal  to  execute  thb  ii 
no  forfeiture  of  the  second  annui^ ;  but  a  r^ 
lease  being  proposed  by  the  Master  goh^ 
only  to  the  account,  a  refiisal  to  execute  this 
was  held  a  forfeiture  of  the  annuity  under  tbe 
will  (Ta^r  v.  Popham)  158 

FRAUD. 

Lord  /.  dealt  for  an  annuity  with  C  who  trested 
for  Lord  //s  son  (which  was  unknown  to  Lonl 
/.)  This  is  not  a  fraud  to  vitiate  the  tnns- 
action  (Imham  v.  Chiid),  See  also  the  note  n 


G. 
GUARDIAN. 

A  petttion  to  assign  a  guardian  (unless  to  carg 
on  a  suit,  or  protect  an  interest)must  be  pur- 
suant to  the  statute  {Bjc  pmrte  Becker)    $56 


mm 


A  TABLE  OF  PRINCIPAL  MATTERS. 


a. 

HEIR  and  DEVISEE. 
Set  MoiirMAXN. 

HEIR-LOOMS. 

< 

Plate,  4^.  led  by  will  as  heir-looms,  to  be  en- 
joyed bjr  the  persons  respectivety  in  possession 
of  the  testator's  houses ;  the  absolute  pro- 
perty will  vest  in  the  first  tenant  in  tail  who 
comes  into  es9e^  and,  he  dying  an  infant,  in 
his  father  as  his  representative  (Foley  v.  Bur- 
neU)  Page  274 

HUSBAND. 
Set  Bakon  and  Feme. —  Infant. 


IMPERTINENCE. 

A  reference  of  an  answer  to  the  Master  for  im- 
pertinence, refused  to  be  discharged,  although 
not  move(i  for  till  after  notice  of  motion  &r 
dismission  of  the  plain  tiff '*s  biU  for  want  of 
prosecution  ( Kinworthy  v.  Alien)  400 

[INDEMNITY.] 

[Specific  performance  decreed  (after  a  trial  at 
law)  of  a  parol  undertaking  by  the  assignee  of  | 
B  lease  to  indemnify  the  original  lessee  (the 
vendor)  against  the  rent  and  covenants :  a 
presumfitiou  arising  from  the  nature  of  the 
transaction,  the  assignment  being  **  subject 
"  to  the  rents  and  covenant*  on  the  part  of  the 
*•  letsee"  although  the  conditions  under 
.which  the  lease  was  sold  by  auction  expressed  \ 
no  such  engagement  (iVm^rv.  Mathers)  52] 


INFANT. 

The  marriage  settlement  of  a  female  infant  held 
to  be  binding  upon  her,  and  no  act  done  by 
her  and  her  husband  oan  avoid  it^  Mortgages 
made  by  them  to  parties  having  notice  of 
the  trusts,  ordered  to  be  assigned  to  the 
trustee,  but  the  profits,  during  the  lives  of  the 
husband  and  wife,  to  be  applied  to  the  pay- 
ment of  the  mortgages,  without  prejudice  to 
any  remedy  the  wife  might  have  against  the 
husband's  estate  ( Durnford  v.  Lane)  1 06 

A  female  infant's  marriage  settlement,  in  order 
to  bind  her,  must  be  mirand  reasonable,  not 
tend  to  deprive  her  of  every  thing :  A  cove- 

.  nant  that  whatever  should  cpme  to  tb^  wife, 
or  to  the  husband  inlier  right,  'from  the  mo- 

^  ther  or  eiherwuey  should  be  bound  by  the  set- 

tlementy  controiUed  to  what  came  from  the 

jnotkir^   not  extended  to  property  coming 

from  other  qairters(  ^/iamtv.  Wmam)  152 

Vol.  1. 


An  infant  is  bound  by  an  order  made-  by  the 
court,  by  consent,  although  there  wa»  no 
reference  to  the  master  to  enquire  whether 
it  would  be  for  his  benefit  (WaUy,  Bushhy) 

PageA^^ 

*A  title  set  up  against  an  infant  cannot  be 
taken  notice  of  on  exceptions  tb  a  MaBter't- 
report  of  maintenance,  but  roUst  be  eftii> 
blished  elsewhere  {IfichoUs  ex  parte)         f  77 

INJUNCTION. 

Where  there  has  been  a  decree  for  payment  of 
debu  in  a  suit  by  trustees;  i^ough  the 
parties  have  not  proceeded  under  it,  a  cre- 
ditor shall  be  restrained  from  proce»ling  at 
law  (Brooks  v.  Reynolds)  185 

Where  a  bond  is  given  for  the  enjoyment  of 
a  collateral  niatter,  [and  excessive  damages 
have  been  recovered  at  law]  the  Court  will 
grant  an  injunction  against  an  action  at  law 
for  the  penalty,  and  award  an  issue  quantum 
damnificatus  (Sloman  v.  Walter)  418 

An  injunction  shall  be  awarded  lupinst  the  sale 
of  a  book  piraticallv  taken  from  another, 
but  not  against  a  fair  abridgment  (BeU  ▼. 
Walker)  451 

Where  there  is  an  action  brought  for  rooner 
received,  and  the  defendant  files  a  bill, 
admitting  to  have  received  the  mone^,  it 
shall  be  brought  into  court,  or  the  injunc- 
tion shall  be  dissolved  (Sherwood  v.  White) 

45f 

^Injunction  granted  to  restrain  defendant  from 
recovering  a  demand  against  one  of  the  plun- 
tiffs,  he  having  represented  to  the  agent  of 
the  other  plaintiff  (on  a  treaty  of  marriage 
with  his  dHU!;hter)  thaC  there  was  no  snch 
demand  existing  (Nev'Ule  v.  Wiikinson)      Si5 

•Where  a  bill  is  referred  for  impertinence, 
before  the  time  for  answering  u  out,  the 
plaintiff  cannot  have  an  injunction,  of  course, 
for  want  of  an  answer;  but  must  move  it 
on  notice  and  affidavit  (Neale  v.  Wadeson) 

574 

*  To  restrain  defendant  from  preventing  watar 
flowing  in  regular  Quantities  to  a  mill  granted 
(Ro^ison  v.  Byron)  SHB 

See  MoNET,  WAiT»r 


INTEREST. 

A  residue  beiag  devised  to  an  infiwt,  with  a 
remmnder  over^  In  case  she  should  die  under 
age,  which  she  did;  the  interest,  between 
the  death  of  the  testator,  and  that  of  the  in- 
fant, shall  go  to  her  representative  (Chaworlh 
V.  Hooper)  82 

A  legacy  to  be  paid  at  twent^«one  with  interest 
at  4  per  cent,  given  to  an  mfant;  ordered  t# 
be  invested  in  the  funds,  apd  if  ^eater  inter- 
est made>  to  be  for  fheMtmBt  pf  ^t  legatee 
(Green  y.Pigot)  .  109 

Interest  orderra  to  accumulate  for  the  beMBf 
H  h  ot 


A  TABU  OF  PfUHCIPAL  HATTBAS. 


«r  legafeM,  md  tba  ^DcipAl  M  b«  p^  to : 
them  Bt  sit  the  interett  accruing  between 
the  time  when  the  elder  attaint  8),  end 
that  when  the  younger  attained  the  Mine  a^e, 
dindeil  between  them  iHan-thu  v.  Coombe) 

Page  335 
Ib  a  hme  unsettled  partnerahip  account,  ren- 
dered taitri«ate  by  n^lect  of  the  partj>,  he  or 
hit  repreientBtiTe  AM  have  no  iuterett  on 
the  balance  when  settled  (Boddam  v.  RUey) 


for  life,  under  a  Httleflieot,  the  mewd  Adl 
be  to  the  tuei  of  the  Kttleinait  (Fietrnv  t. 

Upon  renewal  of  a  ben^cbl  leete,  b;  the  !»• 
nant  for  life,  the  fine  thatl  be  appoitiaiKd 
between  her  and  the  reineiaderHMii,  eMwd- 
ins  to  thur  inteitst)  (IfW^W^  v-  Ii«mm) 

4» 

But  held  an  annuitant  oat  of  lewdiold  ii  art 
bound  to  contribute  ( Jfcnerf  t.  Atl^  444  n. 


Where  an 

iateren  of  the  monc;  of  his  testator  or  in. 
tettate,  Ifing  unnecessarily  in  his  hand*,  hv 
emplojing  it  in  liii  trade  or  otherwise,  hi: 
■hpll  aniwer  the  interest  {Nrwtan  v.  Semet)  |  A  legacy 


LEGACY. 

o  neb  Ipng-in  ho)[ntiI  b 


3fi9'     thee:(ecutor<houid  naine;thetest«oraftH- 

.-  c  I     wards  iiruck  out  the  name  of  die  eieentor, 

the  Court  will  iuitaio  the  legacy,  and  appoint 

what  lying-in  hospital  thall  take  it  ( WiiK  i. 

JTWe) 


S.  P.  (FvrHni  V.  Bayidon) 

So  of  a  recmerof  tolls,  having  a  salary  (E.of 

LfOtudale  V.  atirck)  362.  n.  j 

So  of  an  astignee  umng  the  money  of  a  banl,-        WWe)  .         ■  .  e  '.* 

not  (TrneMY.TowBiAend)  398    [A  contingent  legacy  giwn  for  an  inftot  it  II. 

Compound  interest  at  4  per  cr«t.  allowed  the '      An  imraediau  appropnatwn  directed  {G«ni 

tenant    for    life,    for    the    remaindei^niBn'i '      ''•PiS^)  ™-i 

"n  a   legi 


proportion  of  fincv  paid  for  the    ....    _. 
of  a  beneficial  lease  (Kigitingele  v.  Lateian) 

*0n  moitgime*,  calcniated  upon  the  prindpiil 
SDd  interest  rnwrted  due :  Dut  on  bonds  atid 
lepdes,   on  tne  principHl  only  {Perlthu  v. 


INTERESTS  VESTED. 
Jre  Vimii  Inibkebts,  Leqac 

INTESTATE. 
See  ExscOToa. 


legacy  t 


Two  iMede*  of  equal  lums  being  riven  to  liw 
le  legatee,  and  in  the  Mmc  will,  the  le- 
shall  take  one  ODljiOartk  ▼.  Mqiidi).  I 


.  mil,  by  atlighi 
titled  t»  it,  pas' 
real  estate  (PuBeney  v 


tttonqitobe  hud  o 
exurestdoD  <^  the  person  entitled 
dt^er  at  personal    ~        •      -  .     > 

'    SariingUm) 

Daniages  for  a  breach  of  covenant  to  settle 
an  estate,  if  there  ere  contingent  uses,  shall 
be  ordered  to  be  laid  out  in  land,  but,  if  the 
party  would  be  entitled  to  the  land  in  fee 
■hall  be  rnii  as  money,  and  if  the  Twrty  b. 
^ead,  to  bis  representative  ( fKmfc  r.  Paget) 

Set  Rbai.  and  Personal  EiTAti. 


parsouage  bouses,  the 
selection  of  the  objects  is  in  the  court  (ilfcf 
«y  Oeiwra/ V.  Bishop  of  C*n*er) 

iCd>ei«- 
■"_  "^^ 

8ut  where  one  of  the  leg^iea  i*  in  the  will,  and 

the  other  fu  the  cwlicil,  both   shall  pM, 

I     (Ridgei  V.  Afomsoe)  ««■ 

I  5^  nlto  the  case  of  Kooby  V.  flatten  in  the  MU 

390 

!  Lendea  were  pven  to  six  (nndcbikbeo  bj 
their  christian  names,  but  the  name  of  ooe 
was  omitted,  and  that  of  another  i^aU^i 
bU  shall  take  {Garth  t.  MeyiiA)  » 

L^acy  to  the  testator's  oam  rdaHau,  noM  dw! 
t^e  but  persons  within  the  statute  of  Hat- 
butioo  (Green  v,  HowBrd)  SI 

Legacy  to  A-  his  executors,  adminirtnton^  *>» 
assigns,  shall  not  pass  to  the  representatiR. 
A.  being  dead :  and  parol  evidmce  to  dm 
the  testator  knew  of  A't  death,  and  mctst 
the  l^acy  to  be  transniissihiti)  refused  {Mif- 
btni  V.  SroiA*)  .« 

Legacy  to  an  in&nt,  to  be  p^  at  91,  inth  in- 
terest at  4  per  cent,  onleted  to  be  tfpK^ 
ated  (Gr«7i  v.  Pi^al)  1<» 

Legacy  to  two,  jmUlg  and  betuecm  (**■,  tkq 
—  — ■•  joint-tenants;   and,  one  d^t^  tl* 


lease  does  not  pan  (Bone  *.  HMcraft)  S6 
.See  the  case  olComm  v.  Feny/iaiigh  Ibid,  i 
"When  a  leate  ftr  li»e«  ii  renewerf^-  the  twniv 


l^acy  docs  not  si 


viPerthuT.Stgitm) 
11! 

A  specific  legacy  shall  bar  the  wife,  bting  at- 
cutrix,  from  tdung  the  nad^iosed  socpl* 
(Mariia  v.  Beboa)  !« 

When  the  executors  have  Ic^acie*,  and  that 
are  no  next  of  kin,  the  exemton  sfaaD  te 
trustees  as  to  the  undisposed  surplos  fc*  Ac 
crown  (MidtOettm  i.  Sjneer^  «l 

Execntors  bavins  uoeoial  lendes,  ate  tf 
banrd  from  uUna  fte  onmipoiecl  ndfal 
{Boukerr.Hmdtrf  ^^  '         « 


A  TABLB  OP  PRINCIPAL  HATTSES. 


*8o«lMf««MBe  of  tbeesecutonbiTB  unequal, 
•Ml  oA«*  no  legaciei  (FrewU  v.  OUeer) 

PageSSto 
IiCgacMi  wcrs  riia^ed  on  a  real  eicate,  under 
Sfii.  then  a  legtKj  civen  out  ofthepenonQl 
«iUte,  afterwards  other  legacies  without  aivy 
fund   named,    the   suUequent    l^nciea  ate 
not  cbargad  upon  the  land  (^onc  V.  Afnir^ro/;) 
861 
,  LMcy  of  a  cabinet  of  curioatib*;  ornaments  or' 
toe  penon,  thoagh  shewn  ai  part  of  it,  shail 
not  pass  (Cmenduk  v.  Caoendilh)  46T 

A  fegocj  of  a  sum  of  raon^  in  long  annuities, 
prima  fade,  mean*  an  annuity  to  that  amount 
XStaffard  T.  Horlon)  4S2 

But  etidenco  ihall  be  let  in  of  the  testator's 
•state,  to  shew  it  could  only  meaa  a  gross  sum 
charged  thereon  ( Fortaereau  v.  Pm/nU)  473 
'  To  triutees  to  pay  the  produce  to  A.  without 
limiting  the  duratiott  of  the  interest  is  an 
absolute  gift  of  the  pnncipal  [EUim  v.  Shep- 
herd) S32 
*I.D.  pmSoooL  to  purchase  ttoek,  the  in- 
terest to  M.  for  life,  then  to  W.  for  life, 
•t  hie  decease  to  testator'*  godaon  S.  and  at 
fais  decease  to  be  divided  among  his  brothers 
equally ;  S,  was  dead  at  the  time  of  the  will 
made:  A.  urn  of  W.  who  would  have  been  a 
brother  of  S.  had  he  lived,  ehall  lake  a  share 
in  the  sooot.  He  also  gave  4000/.  to  L.  for  , . 
life,  and  in  case  he  had  no  children,  to  revert  , 
b>  W't  children :  A  daughter  of  W.  who  wa&  I 
alive  at  the  time  of  thecodicil  made,  but  died 
before  IC.  had  a  vested  interest,  which  wai 
held  transmissible  to  her  representative  {De- 
vkme  v.Mello)  537  \ 
'Legacy  to  the  children  of  the  testator's  nster  ' 
at  21,  if  any  died  before,  to  the  survivor  and  , 
tunrivorf :  a  child  born  after  the  testa-  I 
tor's  death,  bat  daring  the  inlancy  of  the  '. 
otben,  (ball  take  a  share  (Gtli 


transfer  Mock  to  the  Irutte*  nndar  tbe  set- 
tlement, in  payment;  the  tenant  for  life 
grants  an  annuity  to  one  who  had  no  notice 
ofthe  traoiection ;  the  purchaser  of  the  es- 
tate is  evicted  by  the  grantea  of  the  reqt- 
cliarge ;  he  has  no  lien  on  the  stock  trans- 
f^Tred  (Color  r.  Pembroke)  Page30\ 

purchaser  not  having  paid  the  money,  laid 
du«n  arguendo,  but  not  determined,  that  tbe 
vendor  has  a  lien  upon  the  land  {Blackbiaite 
v.  Grcgton)  490 

The  distrainor  has  no  lien  upon  goods  taken  m, 
dtslreu  for  rent  and  replcvieJf  but  is  left  to 
his  remedy  on  the  replevin  bond  (Bra^^'t, 
BoB)  «9T 

LIMITATION,  SMtde  <f. 

'The  rule  that  a  trust  is  not  within  the  statute 
ot'  Limitation*  applies  only  between  trustee 
acJ  cestui  gm  Irutt,  not  against  a  tmit  by 
imjilicatjon,  as  ufTected  by  an  equity  (7Wn- 
i/iend  V.  TotriuAenii)  «I 


*Of  a  particular  fund  to  A.  for  life,  then  to 

tcMator**  residuary  l^alcea;  residue  to  B. 

and  C.  as  tenants  m  common,  the  particular 

fund  is  port  of  the  residue  (iV(  v.  Beryou) 

Sli9 

Lboact,  —  Ptemiafy  or  SpedJIe. 

Of  «400^  to  an  hoaptal  is  pecuniary  not  toe- 
dfie  (.Bitkep  <^  PeUrharough  v.  Morlloek) 


LEGACY 
I  or  noL—  &eViiTen  iNTEBiais. 

UUt'GTH  OF  TIME, 

8*»  PUSUHPTION. 


MAINTENANCE. 

lie  testator,  by  his  will,  provided  a  mainto- 
iiance  for  bis  son  out  of  the  real  estate,  b* 
then  gives  large  l^acies  to  his  youngw 
children  with  maintenancei )  the  second  sob 
i)  entitled  to  both  the  maintenances  (CKs*  v. 
HoAiJ  14« 

gpccial  direction  to  the  Master,  in  settling 
ati  allowance  for  maintenance  to  an  eldest 
son,  to  consider  the  birth  of  a  posthumoui 

„.  ™    '''""■•^•"•^ (»"'"> ': '-^1 :      "" 

Vg-gj-\    '  ne  niottter  having  married  again,  her  second 

—  1       husband  U  not  bound  to  maintain  the  dbiU 

(Ircn  by  the  former  marriage,  but  shall  hare 

□n  allowance  out  of  their  fortune*  (JKAIinga^ 

V.  Vntehet)  in 

Ifihc  parent  be  of  ability  to  maintain  hi*  cbil> 

drcii,  (Lord  Thurlow,  on  the  practice  a*  then 

irtlltd,]  held  he  should  not  have  an  allow- 

sncE  for  that  purpose  out  of  the  interest  of 

a  fortune  coming  aJiundf,  altbou^  it  was  oiv 

dered  by  the  will  to  be  applied  to  inaint»- 

nai^ce  (Hughei  v.  Hugke$)  3ST 

(But  it  is  otherwise  now  JW.  n.] 

'When  the  parent  is  reported  not  of  Bt»linr, 

it  wa*  held  also,  that  the  sum  allowed  shoald 

be  only  from  the  time  of  the  report  not  of 

the  dvcrec.  S.C.  ,       A. 

[But  etmird  now  Ibid,  tu} 

'■Exceptions  will  not  lie  to  a  Master's  report 

of  mMntcnance :  and  a  title  being  set   Dp 

against  the  intant  ranst  be  established  e1s»i 

iAae(yiciciite^  parte)  $7%- 


A  pnrdnser  of  a  settled  estate  [without  notice 
•r  a  imt  chaige  graotad  by  tenant  for  lib) 


MARRIAGE  ARTICLES. 


A  TABLE  OP  PRINCIPAZ.  MATTERS. 


to  ^y  tlie  Jebti  or  the  laJy's  father,  tl)« 
bavin);  butbre  joined  him  in  raisins  24,000/, 
of  which  the  ponies  to  the  -titlsmtni  hnJ 
no  notice)  this  iiim   thai)   he   part   »f  the 

■  aOfiOO/.  {S&e/lianie  y.  IncAigiih.)        Pi:geSr>H 

'   MARRIAGE.  — CuBrfi(iw*,/,l/flrriBge. 
[Ste  Randall  r.  Pav^l,  [..  Ji.] 

■•TeMator  ilevi>ci  the  residue  lo  hia  ehililren; 
but  ifunj  of  the  daughters  c|:q|1  mairy  uilh- 
out  the  consent  of  the  nioiiicr  ur  giiardinn*, 
her  fhore  to  go  to  thote  unmarried :  this  i? 
«  condition  subsequent,  an. I  a  d»u$ihtcr  who 
marrieil  without  ronsent  is  notwilhstntldiLi); 
entitled  (Jonei  v.  E.  n/  Sfff.Jk)  52B 

[For  another  question  oi  likcnmuri-.mWr  n.  ib.] 

MARRIAGE  SETTLEMENT. 

[neCourt  refuted  to  decrees  strict  seltlcment 
where  the  articles  were  to  the  use  of  the 
huifaand  for  life,  remainder  nt  wife  for  life, 
reniiinder  to  the  heirs  of  tht  I'ody  of  the 
wife  bj  tl]«  husband,  linte  the  power  of 
barring  the  entail  was  act  in  tlii:  husband 
■lone.]  (,HigJuoay  v.  Banaer)  s&i  j 

MERGER.  ■ 

Where  a  le^  and  equitable  tide  to  the  !.anic 
landi  meet  in  the  same  person,  the  etjuitutite 
mcrga  in  the  l^al  {Wade  v.  J'aget)  3G3 

MISREPRESENTATION. 

Defendant  having  rcpresenttii,  tiiat  .1.,  one  of 
the  plaintiffs,  owed  him  nothing  to  the  agent 
of  ^.,  the  other  plaintiB',  whose  daiigliter  ..4. 
was  about  to  marry,  shall  not  recover  iifcainst 
the  other  plainlifl'wba  was  inJubteil  {Xeu/le 
r.  mtti'njon)  517 

MONEY 
To  be  laid  out  in  lund.     bte  X-and. 


MONEY  lo  be  paid  into  Court. 

V^n  motion  that  a  defendant  mny  pay  money 
into  Court,  a  specific  sum  must  be  sworn  to 
be  in  his  hands  {Raberit  v.  Hartley)  SG 

\i  hCTC  there  is  a  suit  for  money  received,  and 
the  defendant  files  n  bill  for  an  injunction, 
admitting  to  have  received  tlic  money,  he 
•hall  pay  it  into  Court,  or  the  injunction 
kball  be  dissolved  {Sherw«<>d  v.  WhUe)       ' " 

See  Account. 


curitiei  and  postpone  the  second  <£' 

V.  Davitm)  Page  63 

Where  the  legal  cMate  is  in  a  mortgagee,  the 
subseonent  securities,  beini;  merely  equitable, 
shall  have  prioritjt  according  to  their  dates 
(Becket  V.  Cordley)  3S3 

[One  mortgngee  cunnotsustainatuit  to  foreclose 
for  hii  pTOporl'am  alone,  without  midiing 
the  other  persons  interested  parties  to  it 
{Lower  v.  Morgan)  5SSj 

Where  a  man  buys  an  equity  of  redemption, 
the  purchased  estate  shall  pay  the  debt,  not- 
withstanding there  be  a  term  created  for 
pavmentof  debts  (jfNdoiifr  V.  Moyer)       4i4 

"A  decree  of  foreclosure,  though  pronounced 
on  motion  (under  T  Geo.  8.  c.  SO.)  cannot  be 
discharged  on  motion  (CadU  t,  Fordc)     SIS 

[For  other  points,  vide  n.  lad.] 

'Upon  a  bill  to  redeem,  and  non-payment  *t 
tne  time  appointed,  it  is  a  motion  of  count 
to  dismiss  the  bill  (Steviait  v.  Worral)      i!il 

See  MoaiUAiH. 

MORTMAIN. 

A  It^cy  to  the  corporation  of  Queen  Amm'i 
bounty  is  void ;  as,  by  the  rules  Of  the  cor- 
poration, it  mutt  be  laid  out  in  land  {UH- 
more  V.  the  Corporation  of  Queen  Aum't 
bounty}  no. 

A  charge  on  the  devised  estate,  void  bv  the 
Statute  of  Mortmain,  whether  it  shall  sink 
for  the  Iwnefil  of  the  devisee,  or  go  to  the 
iicir {Wriglil  \.  Rom).   See  also  the  note    fil 

Devise  to  a  corporation  in  trust,  ulthou^b  It  be 
void,  the  trust  shall  attach  upon  the  eiMe 
the  IBw  raises  (SoiiJcy  v.  the  Cloci-naieri' 
Compani/)  i^l 

Money  upon  mortgage  in   England  pren  to  a 


affirmed  the  legacy;  this 

admission  of  assets  of  the  testator,  and  aot 

within  the  statute  of  mortmain  (CampbrU  f. 


ithin   the   statute   of  mortmain  (Allomj 

■encral  v.  Biihop  of  Chetle,)  444 

So  to  build  a  parsonage  house  where  no  land 

be  purchased  {Brodie  v.  D.  o/Chaadai) 

S.  P.  {Altomey  General  v.  Biihop  of  Oi/-"t) 

But  money  given  to  erect  a  new  school  houie 
there  being  no  land  on  which  to  erect  it.  ii 
void  (Atttimey  General  v.  HtUekiiuuii)  Ibid.  n. 

.?.  P.  (PclAam  v.  Anderion)  444 

So  real  and  personal  estate  to  be  sold,  and  nirt 
of  the  money  to  be  laid  out  in  thepurcnuc 
of  hind  to  erect  and  endow  an  almshouse,  is 
void  (Ailumey-General  v.  Tyndali  444 

•Money  given  by  will  to  be  laid  out  in  the  pur- 
chase of  heritable  securities  in  Scotiand  for 
the  use  of  a  charity  not  within  the  statute 
(Olipiaiit  V.  Hendrie)  S'l 


NOTia 
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NOTICE 

To  an  agent,  in  order  to  affect  the  principal, 
must  be  to  an  agent  empowered  to  treat,  not 
barely  to  carry  proposals  from  one  party  to 
another  {Shelbume  v.  Inchiquin)       Page  338 

See  PAaoL-£viD£NCE. 


O. 

OFFICE. 

A  bond  given  for  the  purchase  of  an  office,  to 
which  the  Groom  of  the  Stole  had  the  power 
of  recommendation,  is  within  the  mischief  of 
marriage  brocage:  a  perpetual  injunction 
therefore  granted  (Haningion  v.  Du-C/tatel) 

.    124 


P. 


[PARAPHERNALIA.] 
[See  Hoyriton  v,  Farkhunt 

PATENT. 


576] 


*The  date  of  a  patent  cannot  be  altered,  though 
it  has  not  been  enrolled  in  ductimcby  niisitakc 
( Beck  ex  parte)  578 

PARTIES. 

[One  mortgagee  out  of  several  interested  cannot 
sustain  a  bill  to  foreclose  for  his  proportion 
onlj^f  ^vith(>ut  making^ic  others  parties  {Lowe 
V.  Morgan  368] 

*  Where  the  personal  representative  is  a  mere 
formal  party,  the  Court  will  go  on,  and  suffer 
liim  to  be  brought  before  the  Master  (Fietcher 
V.  Ashhumer)  497 

PERSONAL  ESTATE. 

For  the  exemption  of  personal  estate  from  pay* 
ment  of  debts. 

See  Devise /or  Paymekt  o^Dbiti. 

PLEA. 

Tlie  ]mtung  in  of  u  ;j/m  is  a  sufficient  com- 
pliance with  an  ordfcr  for  time  to  answer 
{Roberts  v.  Harilctf)  BS 

But  the  plea  appearing  to  he  for  delav,  it  was  or- 
dered to  be  argued  the  next  day  {S,  C)    ibid. 

And  l>eing  a  ploa  of  a  sentence  of  the  Admiralty 
court,  which  'Xvas  recited  in  the  bill,  and 
therefore  bringing  no  ucvk  matter  before  the 
court,  it  was  over-ruled  (/?.  C.)  ibid. 

Flea  that  a  writ  of  right  had  been  tried  oik]  de* 
termined  against  the  plaintifi^  (who  was  de- 
mandani  in  the  writ  ot  rigbt)  a  good  plea  to  a 


bill  for  discovery  of  dcfcadant'i  title  (/i#f- 
cester  v.  Perry).  P^^  ^S 

Plea  of  the  statute  of  frauds,  to  a  bill  for  specific 
performance  •f  an  agreement  for  the  sale  of 
an  estate,  averring,  1st,  that  there  was  no- 
agreement  in  writing ;  sd,  that  there  was  no 
part-performance  of  such  agreement,  it  a 
double  plea;— ordered  therefore  to  stand  for 
an  answer,  with  liberty  to  except  {WhUbrea4 
V.  Brockhurst)  ^     404 

[Two  inconsistent  matters  cannot  be  joined  in 
one  plea  UAdL  415.  n.] 

[Various  facts  cannot  be  pleaded  together, 
unless  all  conducive  to  a  single  p<nnt,  af  se- 
veral deeds  tending  to  establish  the  single 
point  of  title.     So  in  the  case  of  Papacy 

Plea  to  a  bill  of  revivor,  that  it  was  for  costs 
only;  the  costs  having  been  ordered  to  be 
paid  into  the  Bank,  plea  over-ruled  {Hall  v. 
Smith)  438 

*Upon  a  bill  to  discover  articles  pawned  to  the 
defendant,  he  pleads  that  being  a  pawn^ 
broker  he  lent  money,  without  notice  of 
plaintiff's  claim:  the  plea  should  aver  that 
ne  has  no  other  articles  than  those  specified, 
and  though  this  was  done  by  the  answer,  that 
is  not  sufficient  {Hoare  v.  Parker)   "        578 

PLEDGE. 

A,  having  maiie  nu  insurancr,  for  thei)enefit  of 
B*6  testator,  left  tiia  policy  in  the  hands  of 
the  broker,  who  was  his  creditor,  as  a  pledge : 
A.  became  a  bankrupt ;  this  is  not  a  fraudu- 
lent Icaxdng  of  the  policy  in  the  hands  of  A. 
by  B,\  testator,  witnin  21  Jac.  1.  c.  19.(JPa^ 
kener  v.  Case)  135 

Pledge  of  a  lease,  by  a  person  who  afterwards 
became  a  bankrupt,  carried  into  execut|on 
against  the  assignees  {Russd  v.  Rutsd)    269 

Sec  also  the  Note  ibUU 

PORTION. 

vVtc  Power, 
Whether  vested  or  not. 
See  Vested  Intsbebts. 

'  POWER. 

Under  a  power  to  appoint  among  younger  chil- 
dren, one  who  becomes  an  eldest,  cannot  take 
a  share  appointed  to  him  nommatiM  {Broad' 
mead  v.  Wood)  77 

Will,  under  a  power,  not  attested  to  pan  reel 
estate,  is  a  good  execution  as  to  the  perso- 
nalty {Duffy.  Dalzeil)  147 

A  power  was  given,  b^  marriage  settlement^  tp 
(he  husband  to  raise  10,000/.  for  a  tipgle 
younger  child  when  he  should  think  proper, ''■^ 
the  child  (a  female)  being  fourteen  years  61d« 
he  called  upon  the  trustees  to  raise  the  por* 
tion  immediately,  and  afUrwnnbw  the  oiikl 
.  HhV  Mng 
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Iking  dead,  Aled  bit  bill  to  have  it  nited  at 
'ber  adminrstrator.  •—  Bill  dismined  (Hmchifi" 
broke  V.  Seymour)  P^c  895 

A  power  to  be  executed  by  deed  attested  by 
iJkree  witneMes,  is  executed,  fii  contiderution 
ijf  marriage^  by  deed  attested  by  two  witnesses 
only.  — This  defect  in  the  execution  of  the 
power  shall  be  supplied  ( Wade  v.  Paget)  563 

A  power  in  a  roarnage  settlement  was  created 
to  /.  P.  (the  husband)  to  appoint  the  settled 
Cftate  amon^  the  children,  m  such  shares  as 
be  thould  think  proper,  not  exceeding  estates- 
taiL  He  appointed  to  two  of  the  children, 
cne  tLcrefor  their  lives  and  the  life  of  the  sur- 
Tifor,  then  to  fall  into  the  residue,  which  he 
appointed  to  his  second  son  for  life  with  re- 
mainders over.  —  Thiti  execution  is  elusory 
and  bad  (Pocklington  v.  Bayne)  450 

*An  appointment  under  a  power,  by  will,  is 
jrevocablc  by  a  subsequent  appointment  by 
deed,  though  no  power  of  revocation  is  re- 
icrvtd  in  the  will  {lAtle  v.  Lule)  553 

PRESUMPTION. 

*A  mortgage  term  bein^  made  the  subject  of  a 
lettlement  after  marnage  with  a  second  wife, 
^t  recited  to  be  in  pursuance  of  articles  pre- 
vious to  the  marriage,  (the  settlor  having  chil- 
dren by  the  deceased  wife,)  under  the  uses  of 
which  the  plaintiff*  claims,  was  afterwards  con- 
veyed by  settlor  and  his  wife  (byfine  an  d  set- 
tlonent)  to  uses  for  the  benefit  of  the  children 
by  the  first  marriage,  who,  and  their  represen- 
tatives, bad  been  in  possession  50  years: 
plaintiff's  bill  dismissed,  as  the  Court  will 
presume  that  theformer  settlement  was  known 
to  be  voluntary,  or  the  children  by  the  second 
wife  to  have  had  a  compensation  for  their 
c\tim%  {Tpwnthend  V,  Townshend)  55 


PRIORITY 

tK  satisfaction  amonf;  equitable  securities,  shall 
be  according  to  the  priorities  of  their  dates 
{Becket  V.  Cordley)  ^53 

PURCHASE. 

Where  money  is  to  bo  laid  out  in  purchases,  a 
separate  application  must  be  made  to  the 
court  upon  each  purchase  {Ilarrir^ton  v. 
Fkmnnng)  74 

PURCHASER. 

Where  land  is  ordered  generally  to  be  $oldy  the 
purchaser  it  not  bound  to  see  to  the  applica- 
tion of  Uie  mowiy  iSimtk  v.  Guyon)  1 86 

Af»  abo  the  cases  of  Jehb  v.  Ahbet  and  Beytton 
V.  GnUrngt^  in  the  note.  iibid, 

roBCHASER  wiAotU  Notke, ' 

8t€  LlXM. 

I 


REAL  and  PERSONAL  ESTATE. 

«Where  a  real  estate  is  ordered  to  be  sold,  and 
is  blended  with  personal  property,  it  becomes 
personalty,  and  shall  go  accordingly  Fletdter 
V.  Askbumer)  ^^f  ^^^ 

*But  where  they  are  to  be  blended,  only  lor  pai^ 
ticular  purposes,  (as  to  pay  certain  legacies, 
which  lapse  by  the  death  of  the  legatees  in 
the  life  of  the  testator)  then  so  much  as  is 
real  shall  result  to  the  beir,  and  so  much  as  is 
personal  to  the  personal  representative  (Ack' 
royd  V.  Smilhton)  503 

RECOVERY 

Will  bar  equitable  as  well  as  legal  remainder!, 
but  the  estates  must  be  completely  leg«l  or 
completely  equitable;  therefore  where  there 
was  an  equitable  estate  for  life,  with  a  legal 
estate-tail,  the  recovery  did  not  operate  {Bo^ 
teler  v.  AUtngton)  72 

S.  P.  {ShapUmd  v.  Smith)  75 

See  the  case  of  Salvin  v.  Thortdon        Und,  n.  f 
*A  recovery  suffered  by  a  person  not  in  posses- 
sion, has  no  operation  {iVynne  v<  Cooka)  515 

REFERENCE. 

Where  the  matter  of  a  cause  has  gone  to  a  re- 
ference, it  cannot  come  on  upon  exceptions 
to  the  award,  but  upon  further  dir^ilioDf 
( Woodbridge  v.  HiUon)  598 

REFERENCE  to  the  Meuter. 

To  enauire  whether  the  plaintifils  were  natural 
children  of  the  testator,  refused,  there  having 
been  sufficient  in  the  bill  to  raise  the  question 
under  a  former  reference  Grave  v.  Salisbury) 

425 

RELATIONS, 

By  a  bequest  to  relations,  those  within  the  sta- 
tute of  distribution,  alone,  shall  take  {Green 
v.  Howard)  81 

[RENEWALS.] 

[As  to  renewals^  and  the  apportionment  of  the 
expences,  see  Pickering  y.  Vowles,  197.  199. 
and  notes.  Likewise  Nightingale  v.  Lawton^ 
440.] 

RENT-CHARGE. 

A  clear  rent-charge  whether  free  from  land- 
tax  4a.t 

See  LiEK. 

REFUBUCATION 
QfflWILL. 

A  eodicil  is  a  r^ublieation  of  a  deviee  remkad 

Sr  marriage  and  a  tettlemeiit  (Jhek$m  ▼. 
af/oc^  ^  61  a. 

RESULTINO 
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RESULTING  TRU8T. 
Sec  Trust. 

REVERSION. 

By  a  derise  of  ground-rents,  the  reversion  passes 
(Kaj^e  V.  Lajpon)  Page  76 

The  question  whether  a  reversion  (after  several 
estates-tail)  falling  in  after  the  death  of  the 
reversioner,  be  assets  to  pay  his  debts  agi- 
tated but  not  determined  {Tweedale  v.  Co- 
ventry) '  240 

REVOCATION. 

Sale  of  the  devised  estate,  by  the  testator  is  a 
revocation  of  the  will  {Arnold  v.  Arnold)  401 

Marriage  with,  and  a  settlement  on,  the  de- 
visee, is  a  revocation  of  the  devise  {Jockton 
V.  Hurlock)  61  n. 

S. 

SALE. 

After  a  sale  before  a  Master,  the  biddings  may 
be  opened  upon  special  circumstances,  but 
ought  not  merely  npon  inadequacy  of  price 
{Prideaux  v.  Prideaux)  287 

See  Revocation. 
SATISFACTION. 


A  turn  of  money y  left  subject  to  the  life  interest  of 
the  mother,  shall  go  tn  §atisfaction  for  a  child's 
portion  by  settlement  {Rickman  v.  Morgan^  63 

So  shall  the  residue  of  the  personal  estate  given 
to  the  child  by  will  (S,  C)  ibid. 

A  legacy  is  a  satisfaction  of  a  portion,  but  not 
of  the  residue,  or  of  a  real  estate  devised 
(  Watson  V.  Lord  Sondes)  65  n. 

Part  of  the  wife's  fortune  being  settled  (after  the 
decease  of  the  husband  and  wife)  upon  the 
children,  according  to  her  appointment :  —  The 
husband  left  a  larger  provision  to  trustees,  to 
the  use  of  the  wife  for  life,  remainder  to  the 

children  as  she  should  appoint : This  is 

a  satisfaction  for  the  portions   (Moulson  v. 
Moulson)  82 

Bond  on  marriage,  to  secure  300/.  the  wife's  for- 
tune, to  her  within  one  month  after  the  bus- 
band's  decease:    He  by  will  gave  her  500/. 
payable  in  six  months  after  his  decease ; 
This  is  mi/  a  satisfaction  {Haynes  v.  Mico)  129 

Legacies  to  the  heir-at-law,  not  a  satisfaction 
pro  tan  to /or  money  to  be  raised  by  a  trtat^ierm^ 
which  descended,  the  owners  having  made  no 
appointment  {Cantle  v.  Morris)  153  n. 

A,  gave  to  Lady  S,  and  to  /.  C  legacies,  after  a 

feneral  feature  of  tune  of  her  brother;  the 
rother  afterwards  by  bis  will,  gave  the  lega- 
tees equal  legacies :  held  to  be  a  satisfaction^ 
though  Lftdly  &'s  Icgacjr  (she  being  a  fmon 
omtcf€^m  the  bfotber's  wiiL was  to  her  separate 
ate  (mwmojfGentred  ▼.  Hird)  4  70 


The  testator  gave  a  ^offi  to  tniiteely  eolidltioBed 
that  his  executors  should  pa?  5000^  to  a  na- 
tural son  at  twenty-one.  —  By  will  he  gave 
15,000^  to  trustees,  to  pay  to  the  son  a  moifi- 
tenance  until  twenty-five,  and  then  to  pay  the 
whole  to  him,  with  conHngendei  on  mamaae: 
This  is  no  satisfaction  of  the  bond  (JeacoeS  ▼• 
Falkener)  Page  S95 

By  marriage-settlement  1 0,000/.  were  to  be  raised 
for  younger  children: — The  settlor  by  will 
fave  the  younger  children  19000/.  each:  Tbk 
IS  a  part  satirfadion  (  Warrenyr*  Warren)  905 

The  value  of  a  beneficial  lease  g;ranted  to  a  |M- 
tural  son,  held  no/  to  be  a  ^ati^action  ^  a 
^gacy  given  by  the  putative  nther^s  will 
{Grave  v.  Salisbury)  435 

*A  father  by  his  wiligives  his  son  500^  he  after- 
wards takes  him  into  partnership :  the  stock 
being  5000/.  this  is  not  a  satis&ction  for  the 
legacy  (Holmes  v.  Holmes)  66$ 

SEQUESTRATION 

For  not  restoring  papers,  an  order  havins  been 
made,  and  served  personally.— (In  the  Matt^ 
of  Hassenclever)  434 

SETTLEMENT 

By  the  son,  tenant  in  tail  in  posseinon  (ip  con- 
sequence of  an  agreement  made  during  the 
lite  of  the  mother  (who  was  tenant  for  life) 
and  beine  beneficial  to  the  iiMnily»  not  filt 
aside, — Uiough  made  at  the  instance  pf  ^e 
father,  who  took  an  interest  nndv  it 
(Kiiscbant  v.  Kinchant)  369 


See  BAaoAiK. 

SPECIFIC  PERFORMANCE. 
See  Bill. 

SURVIVORSHIP. 

*A  sui^ived  share  shall  not  survive  again  with<> 
out  express  words  (  Ex  parte  Wnt)  67S 

T. 

TENANT-RIGHT  ESTATE. 
See  Leasb. 

TERMS  or  YEARS. 

If  a  man  purchase  terms  of  ytan  in  the  name 
of  a  trustee,  and  the  iaheriuncc  in  Ilia  own 
name,  or  vice  versa,  the  terms  are  in  grois,  not 
attendant  upon  the  inheritance  (Scott  ▼.  Feth' 
houUet)  69 

A  term  created  by  a  marriage  latileMMPt^  toraiie 
1000/.  to  be  paid  to  sudi  of  the  t'ftfiipm  of 
ii  as  the  Hirvivor  of  if.  and  JE.  thtil  afipotnt^ 
the  inheritance  afterwards  ceaMi  In  Jf.  who 
devises  the  estates  to  j9.  the  lersi  Mpllniiet  to 
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be  a  subsisiiiig  temOy  and  goes  to  the  hein  at- 

law  of  A,  (Cantle  t.  Morris)         Page  133  n. 

if.  by  her  will  gave  legacies  to  tome  of  the  heirs 

•    at  law,  they  are  not  satisfactions  pro  tanto  for 

their  shares  of  the  1000/.  (S.  C.)  ibid. 

Although  the  devisees  were  relations  of  A,  the 

will  did  not  operate  as  an  appointment  to 

them  (5.  C.)  ibid, 

TIMBER. 

Where  lands  are  exchailged,  under  acts  of  in- 

'    closure,  tenant  for  life,  impeachable  of  waste, 

cannot  cut  timber  for  the  inclosure,  but  must 

nuse  money  under  the  powers  in  the  act  (I^e 

r.AUUm)  194 

See  Waste. 

TRUST. 

Where  the  trustee  is  deficient,  the  trust  shall 
attach  on  the  estate  the  law  raises  {Sonley  v. 
the  Ciock^maker^  Company/)  81 

TRUST  resulting. 

A  conveyance  of  land,  to  raise  a  sum  of  money, 
and  pay  the  interest  to  A,  until  marriage,  then 
to  pay  her  the  principal ;  A,  never  marries : 
—  This  is  a  resulting  trust  to  the  settlor,  but 
itk  his  hands  is  personalty,  and  passes  by  the 
bequest  of  the  residue  in  his  will  {Hewit  v. 
Wright)  "  86 

*Rea!  and  personal  estate  ordered  to  be  sold 
to  pay  debts  and  legacies,  the  residue  to  cer- 
tain ieeatees,  in  proportion  to  their  l^acies : 
two  of  the  residuary  l^tees  died  in  the  life 
of  the  testator :  their  shares  are  lapsed,  and 
fo  far  as  they  consist  of  real  estate,  shall  result 
to  the  heir  at  law,  and  so  far  as  they  are  per- 
sonal to  the  next  of  kin  (Ackro^d  v.  Smithson) 

503 
See  Real  and  Personal  Estate. 

TRUSTEE 

Concealing  the  breach  of  trust  of  his  co-trustee, 
shall  be  eaually  liable  with  him  for  the 
money,  to  tne  cestxd  que  trust  {Boardman  v. 
Mosman)  <>8 

TRUSTEE  for  preserving  Contingent  Remain- 
ders. 

•The  Court  will  not  compel  a  trustee  for  pre- 
serving contingent  remainders  to  join  in  a 
recovery,  unless  to  continue  the  estate,  or 
under  very  particular  circumstances  {Barnard 
V.  Large)  534 

TYTHES. 

By  a  devise  of  all  the  testator's  tythes,  he  having 
freehold  tythes,  and  also  tythes  by  lease  per- 
petually renewable  without  fine,  the  latter 
patted  at  well  at  the  fireehoid  tytiiet  {Turner 
i.Hmkr)  .  78 

6 


V. 

VESTED  INTERESTS. 

By  marriage  settlement  1500/.  was  provided  for 
younger  children  in  such  shares  as  the  parents 
should  appoint,  in  default  of  appointment  to 
all  the  children  afler  the  death  of  the  wife  ; 
the  parents  afterwards  made  an  appointment 
excluding  one  child,  this  deed  vests  the  por- 
tions in  the  other  children  bom  or  to  be  horn 
{Mayhew  v.  Middleditch)  162 

Personalty  was  given  to  trustees,  to  pay  the  divi- 
dends to  A.  (one  of  the  testator's  children},  st 
twenty-eight,  or  marriage  with  consent ;  and 
in  case  any  of  the  children  should  die  before 
their  shares  became  due,  the  share  to  go  to 
the  rest  of  the  children,  and  their  issue  per 
Stirpes :  A.  married  without  consent,  and  died 
under  fwenty-eight,  leaving  a  child ;  the  por- 
tion did  not  vestf  but  the  testator  having  five 
children,  held  that  one-fifth  vested  \nA.\  child, 
and  it  was  decreed  to  her  father  as  her  repre- 
sentative {Hemndngs  v.  Munkley)  303 

Bequests  of  3  per  cent,  annuities  to  the  execu- 
tors, to  the  use  of  A.  and  her  daughter  B,  and 
the  longer  liver  of  them,  then  to  the  issue  of 
B,  (if  he  should  have,  any  such)  if  not,  to  the 
use  of  C,  till  he  should  come  of  age,  C,  died 
living  B.y  the  fiind  vested  in  C.  and  the  trust 
is  only  the  mode  {Atkinson  v.  Paice)  91 

Bequest  of  the  residue  of  personalty  to  testator's 
wife  for  life ;  if  she  die  without  issue,  to  the 
testator's  two  brothers,  or  if  one  of  them  be 
dead,  then  to  the  survivor;  both  the  brothers 
died,  living  the  wife:  This  is  an  executory 
devise  vested  in  both,  and  transmissible  to  the 
executor  of  the  survivor  (^crmff*  v.  Alien)  181 

Devise  to  A,  (after  death  or  marriage  of  the  tes- 
tator's wife),  charged  with  loo/.  to  J?.- who 
died  during  the  life  of  the  wife,  the  legacy 
vested,  and  was  transmissible  {Godwin  v. 
Munday)  191 

The  estate  was  devised  to  testator's  wife  for  Iit>. 
and  if  there  should  be  no  issue  between  them, 
then  to  A,  charged  with  two  sums  to  B.  and  C. 
afterwards  B,  being  dead,  the  testator  by 
codicil,  ordered  that  legacy  to  be  paid  to  C 
and  D:  C,  died  in  the  lifetime  of  the  wife; 
^he  legacy  was  vested  ELnd  transuiis^ible  {KiUri 
v.  Dawson)  H^ 

See  fTunstalv,  Bracken  ibidn.* 

The  testator  pave  the  use  of  800i.  to  his  wife  tor 
life,  and,  after  her  decease,  disposed  of  partot 
the  principal;  he  then  gave  to  A,  100»'.  -j. 
died,  living  the  wife,  this  l^acy  to  A.  voted  in 
him  {Monkhouse  v.  Holme)  £i'? 

;  Testntor  gave  20/.  each  to  the  children  of  A- 
(after  the  death  of  annuitants)  the  ie*:afie» 
vested  in  all  the  children  born,  and  also  in  one 
bom  after  the  death  of  the  testator,  but  durii-;; 
the  life  of  the  surviving  annuitant  {Atiorvey- 
Gejieral  v.  Crispin)  3S6 

Bequest  of  1000/.  to  testator's  sister ;  and  in  ecu 
of  her  demise,  BOOL  to  A.  and  200/.  to  B,  the 
sister  hat  a  life  ettato-  only  with  Yested  re- 

jnaisdcn 
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maiiiders  in  A,  niid  B,  in  the  proportions 
{Billings  V.  Sandom)  Page 393 

Bequest  of  all  the  testator's  estate  to  his  wife ; 
in  case  o^  death  happening  to  her y  his  executors 
to  tiike  care  of  the  whole  for  his  daughter,  the 
wife  has  an  estate  for  life  with  a  vested  re- 
mainder in  the  daughter  (Kowtan  v.  Ndtigan) 

489 

*5.  2>.,  by  a  codicil,  gave  1000/.  to  X.  for  life, 
and  in  case  he  had  no  children  to  revert  to 
W,  's  children  A  daughter  of  W,  who  was 
alive  at  the  time  of  the  codicil  made,  but  died 
before  IK.,  had  a  vested  interest,  which  was 
held  transniisMble  to  her  representatives 
(Dev'umc  v.  Mello)  537 

See  Legacy. 
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WASTE. 

Upon  motion  for  injunction  to  stay  waste,  a 
particular  title  must  be  shewn  ( Whitelegg  v. 
WhiteicM)  57 

Devise  of  lands  to  be  sold,  and  other  lands  to  be 
purchased,  in  which  A,  should  be  tenant  for 
life  without  impeachment  of  waste;  the  rents 
and  profits  of  the  estates  to  be  sold,  to  be  to 
the  use  of  the  persons  who  woidd  be  entitled 
to  those  of  the  estates  to  be  purchased : 
The  tenant  for  life  cannot  cut  down  timber 
on  the  land  to  be  sold  {Piymouth  v.  Archer) 

159 

J,  by  will,  made  his  wife  tenant  for  life;  by 
codicil  he  gav^  her  permission  to  cut  timber 
during  widowhood  at  seasonable  times :  She 
shall  be  restrained  from  cutting  ornamental 
or  immature  timber  (CAam^r/yjie  v.  Dummer) 

166 


WIFE. 
See  Babon  and  FsMt. 

WILL. 

V  will  being  attested  by  the  witnesses,  where 
the  testatrix  could  see  them,  through  the 
windows  of  her  carriage,  and  of  the  attorney's 
office,  is  a  good  attestation  in  her  presence 
{Casson  v.  Dade)  Page  99 

i  will,  made  under  a  power,  not  attested  to  pass 
real  estate,  is  a  good  execution  of  the  powefy 
as  to  the  personalty  (DuffY,  Dabteil)        147 

See  Devise,  Lbqacy,  Powbb,  Jfe. 

WITNESS 

Sot  to  be  re-examined  before  a  Master,  as  to 
matter  to  which  he  has  been  examined  in  chiefs 
but  by  order  (Sawjfer  v.  Bowyer)  988 

Examined  before  hearing,  not  to  be  examined 
on  a  commission  without  order  {FoMghan  ▼, 
Lioyd)  .  t6.  n. 

WRIT  of  Auittanee. 

After  an  order  to  the  tenant  in  possession  tode. 
liver  up  the  possession  to  a  purchaser^  service 
of  a  writ  of  execution  of  that  order,  attach* 
ment,  and  injunction  personally  served,  and 
affidavit  of  the  facts  and  of  disobedience,  a 
writ  of  assistance  shall  issue  (Dove  ▼.  Dwe) 

375 

WRIT  o/ne  exeat  regno 

Shall  not  issue  where  there  has  been  a  payment 
of  the  debt  in  Caroiina^  in  paper  currency, 
which,  at  that  time,  was  a  legal  payment 
though  an  ordinance  has  been  since  made 
decrying  it  (Anon,) 
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PiriniMi  by  A.  Scrahan,  Law^Mntcr  lo  His  M^gssty, 
XriJiicnkScratt,  Ixmdon. 
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